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SUMMARY  OF  ARGUMENT  FOR  APPELLEES 

1.  The  order  dismissing  plaintiff's  complaint 
was  proper  and  should  be  affirmed  for  the  reason  that 
the  complaint  violates  Rule  8(a)  (2)  of  the  Federal 
Rules  of  Civil  Procedure. 

2.  The  order  dismissing  the  first  cause  of 
action  was  proper  and  should  be  affirmed  for  the 
following  reasons: 

(a)  Appellant,  being  a  resident  of  Peru,  is  not 
entitled  to  a  decree  enjoining  legal  proceed- 
ings against  him  in  his  own  country. 

(b)  Appellant  seeks  protection  of  a  court  of 
equity  without  offering  to  do  equity. 


(c)  Appellant  can  obtain  any  relief  to  which  he 
may  be  entitled  in  the  courts  of  Peru,  which 
are  courts  of  general  jurisdiction. 

3.  The  order  dismissing  the  third  cause  of  action 
was  proper  and  should  be  affirmed,  because  it  fails  to 
to  state  a  claim  upon  which  relief  can  be  granted. 

ARGUMENT  FOR  APPELLEES 
1.   The  Complaint  Violates  Rule  8  Federal  Rules 
OF  Civil  Procedure. 

The  complaint  in  this  case  contains  fifteen  pages ; 
and  the  first  cause  of  action,  alone,  contains  twenty- 
three  numbered  paragraphs.  It  is  replete  with  argu- 
ment, conclusions,  and  extraneous  matter,  and  clearly 
violates  the  rule  requiring  pleadings  to  contain  a  short 
and  plain  statement  of  the  pleader's  claim  in  simple, 
concise  and  direct  averments. 

In  McCann  vs.  Clark,  191  F.   (2d)  476   (1951) 

(certiorari  denied,  72  S.  Ct.  112;  342  U.S.  872;  96 

L.  Ed.  656).,  the  court  said: 

"The  pleading  in  the  case  before  us  does  not  contain 
a  short  and  plain  statement  of  the  claim,  and  its 
averments  are  neither  simple,  concise  nor  direct. 
It  is  so  flagrantly  violating  of  Rule  8  that  it  should 
have  b^en  dismissed  on  that  ground,  if  on  no 
other." 

In  Condol  vs.  Baltimore  and  0.  R.  Co.,  199  F. 

(2d)  400  (1952),  it  was  said: 

"The  District  Court  would  have  been  justified  in 
dismissing  the  complaint  for  failure'  to  comply 
with  subsections  (a)  and  (e)  (1),  of  Rule  8  of 
the  Federal  Rules  of  Civil  Procedure,  which  re- 


quires  a  pleading  to  contain  a  short  and  plain 
statement  of  the  pleader's  claim  in  simple,  con- 
cise and  direct  averments." 

While  the  District  Court  did  not  base  the  dismissal 
of  the  complaint  in  this  case  upon  the  fact  that  it 
violated  Rule  8,  Federal  Rules  of  Civil  Procedure,  it 
did  point  out  that  the  complaint  was  violative  of  that 
rule  (Tr.  33),  and  that  it  required  "careful  study  for 
elimination  of  conclusion  of  law  and  other  extraneous 
matter."  Even  if  the  grounds  upon  which  the  complaint 
was  dismissed  were  not  sustainable,  the  order  dismiss- 
ing the  action  should  nevertheless  be  affirmed.  As 
stated  in  3  Am.  Jur.,  Appeal  and  Error,  §  1008. 

"A  decision  right  in  result  will  not  be  reversed 

even  though  the  reason  for  it  is  wrong." 

and  in  §  1163  of  the  same  authority: 

"A  judgment  below  will  be  affirmed,  even  though 
based  upon  a  ground  insufficient  to  warrant  it, 
if  another  ground  exists  which  is  sufficient,  for  it 
is  the  general  rule  that  a  decision  of  a  trial  court 
which  is  correct  as  a  matter  of  law  will  be  af- 
firmed, even  though  the  trial  court  arrived  at  its 
conclusions  by  an  erroneous  process  of  reasoning. 
A  judgment  will  be  affirmed  if,  in  point  of  law, 
it  should  be  affirmed." 

The  same  rule  is  stated  in  5  C.J.S.,  Appeal  and  EiTor, 
§  1849,  as  follows: 

"Where  there  is  any  ground  upon  which  the  action 
of  the  lower  court  may  be  sustained,  the  judgment 
may  be  affirmed,  although  the  ground  or  reason 
assigned  for  the  action  of  the  court  may  not  be 
sustainable." 


2.   Order  Dismissing  First  Cause  of  Action  Was 
Proper. 
(a)  Appellant  Is  Not  Entitled  to  Decree 
Enjoining   Legal  Proceedings  Against   Him   in 
Peru. 

In  his  first  cause  of  action,  the  appellant  seeks  a 
decree  of  the  United  States  District  Court  enjoining 
the  appellees  from  proceeding  in  the  courts  of  Peru 
to  enforce  certain  judgments  obtained  against  him. 

The  complaint  of  the  appellant  alleges  that  he  is 
a  resident  of  Lima,  Peru,  and  seeks  to  restrain  the 
appellees  from  proceeding  with  the  suit  they  have  in- 
stituted against  him  in  Peru,  on  the  ground  that  no 
accounting  has  been  made  between  the  parties  in  con- 
nection with  certain  contracts  or  joint  ventures  in 
which  they  were  formerly  engaged. 

It  seems  apparent  that,  in  view  of  the  fact  that 
the  suit  against  appellant  has  been  brought  in  Peru, 
the  country  of  his  residence,  and  the  only  jurisdiction 
where  process  could  be  served  upon  him  or  in  which 
judgments  gainst  him  could  be  rendered  effective,  the 
granting  of  an  injunction  against  the  maintaining  of 
legal  proceedings  in  Peru  would  be  to  effectually  pre- 
vent the  appellees  from  obtaining  any  relief  whatever. 

Many  jurisdictions,  even  when  sufficient  grounds 
for  an  injunction  actually  exist,  will  not  grant  an  in- 
junction against  maintaining  legal  proceedings  in  an- 


other  state  unless  the  parties  both  reside  in  the  state 

where  the  injunction  is  sought.  American  Exp.  Co.  vs. 

Fox,  135  Tenn.  489,  187  S.W.  1117,  Ann.  Cas.  1918B 

1148;  Folkes  vs.  Central  of  Georgia  R.  Co.,  202  Ala. 

376,  80  S.  458 ;  Hartford  Accident  &  Indemnity  Co.  v. 

Bernblum,  122  Conn.  583,  191  A.  542.    In  the  latter 

case,  in  discussing  the  rights  of  courts  of  one  state  to 

enjoin  the  prosecution  of  an  action  in  another,  the 

court  said : 

"One  of  the  most  usual  grounds  for  such  action  is 
the  fact  that  the  party  enjoined  has  sought  by 
resort  to  the  courts  of  another  jurisdiction  to  de- 
prive a  fellow  citizen  of  some  benefit  which  should 
rightfully  be  accorded  him  under  the  law  of  the 
state  of  their  common  residence  .  .  . 

"In  other  words,  underlying  the  cases  in  which  re- 
lief by  injunction  has  been  granted  is  the  fact 
that  the  proper  forum  for  the  determination  of 
the  rights  and  liabilities  of  the  parties  is  the  state 
of  their  common  residence."  (Italics  ours.) 

The  foregoing  quotation  from  the  Hartford  case  is  set 
out  in  Wehrane  vs.  Peyton,  134  Conn.  486,  58  A.  (2d) 
698,  6  A.L.R.  (2d)  887,  in  which  the  court  said: 

"Implied  in  these  statements  and  inherent  inthe 
ground  upon  which  such  relief  is  granted  is  a 
limitation,  ordinarily  applicable,  that  courts  will 
act  only  to  protect  one  who  is  domiciled  in  the 
state  where  the  injunction  is  sought."  (Italics 
ours.) 

Even  if  it  be  conceded  that,  in  a  proper  case,  a 
resident  of  a  foreign  state  might  be  granted  an 
injunction,  the  power  of  the  court  to  grant  such  an 
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injunction  "should  be  exercised  sparingly,  and  only 
where  a  clear  equity  is  presented  requiring  the  inter- 
position of  the  court  to  prevent  manifest  wrong  and 
injustice."  43  C.J.S.,  Injunctions,  §  49.  In  28  Am.  Jur., 
Injunctions,  §  207,  it  is  said: 

"The  question  as  to  when  a  court  of  equity  will 
exercise  jurisdiction  to  restrain  parties  from 
prosecuting  proceedings  in  other  states  is  one  of 
great  delicacy,  owing  to  the  fact  that  it  may  fre- 
quently lead  to  a  conflict  of  jurisdiction.  On  gen- 
eral principles,  and  on  grounds  of  comity,  the 
power  is  sparingly  and  reluctantly  exercised,  and 
the  relief  is  not  granted  except  for  grave  reasons 
and  under  very  special  circumstances." 

If  a  resident  of  a  foreign  country  could  succeed 
in  obtaining  from  the  courts  of  this  country  an  injunc- 
tion against  the  bringing  and  maintaining  of  legal 
proceedings  against  him  in  the  country  where  he  re- 
sides, on  the  ground  that  he  claimed  to  have  a  defense 
to  the  action,  residents  of  the  United  States  would  be 
almost  powerless  to  enforce  their  rights  against  ab- 
sconding debtors  or  other  persons  who  had  removed 
from  this  country.  They  would  first  have  to  institute 
legal  proceedings  in  the  foreign  country,  at  great  dis- 
advantage *nd  considerable  expense,  because  juris- 
diction of  the  non-resident  could  be  obtained  in  no 
other  way.  Then,  if  an  injunction  were  granted  by  the 
courts  of  the  United  States  against  the  maintenance 
of  the  suit  in  a  foreign  country  until  such  time  as  an 
accounting  as  to  the  profits  or  losses  from  partnerships 
or  joint  ventures  between  the  parties  had  been  ob- 


tained,  the  residents  of  the  United  States,  at  consider- 
able additional  disadvantage  and  expense,  would  be 
compelled  to  resort  to  the  courts  of  the  foreign  country 
to  obtain  a  decree  settling  the  accounts  between  the 
parties,  because  jurisdiction  of  the  non-resident  could 
be  obtained  in  no  other  way.  And  even  if  the  courts 
of  the  United  States,  in  some  way,  could  obtain  juris- 
diction and  enter  a  decree  settling  the  accounts,  it 
would  still  be  necessary  for  the  residents  of  this 
country  to  bring  proceedings  in  the  courts  of  the  for- 
eign country  to  try  to  enforce  the  judgment  entered 
by  the  courts  of  the  United  States,  for  they  would  have 
no  other  way  of  obtaining  jurisdiction  over  any  prop- 
erty or  property  rights  of  the  non-resident. 

In  the  brief  of  appellant,  pages  11  to  14,  inclu- 
sive, appellant  points  out  that  the  complaint  merely 
alleges  that  an  action  against  him  was  commenced 
in  the  Supreme  Court  of  Peru,  and  that  there  is  no 
allegation  as  to  the  course  of  the  action  or  as  to  the 
status  of  the  pleadings  in  Peru.  The  statement  con- 
tained in  the  memorandum  decision  (Tr.  33)  to  the 
effect  that  plaintiff  has  actively  appeared  in  and  thus 
far  unsuccessfully  contested  the  Peruvian  lawsuit  was 
based  upon  a  statement  contained  in  the  memorandum 
of  authorities  submitted  by  the  appellees  and  quoted 
on  page  12  of  the  brief  of  appellant,  and  upon  oral 
statements  made  to  the  court  at  the  time  of  the  argu- 
ment of  the  motion  to  dismiss.  However,  the  present 
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status  of  the  legal  proceedings  in  Peru  is  entirely  im- 
material, and  it  is  not  important  whether  they  have 
been  pending  for  some  time  or  whether  they  have  only 
recently  been  commenced.  The  important  thing  is  that 
the  Peruvian  courts  have  jurisdiction  of  the  parties 
and  of  the  litigation  pending  in  Peru,  and  that  juris- 
diction should  not  be  interfered  with  under  the  cir- 
cumstances by  the  courts  of  this  country, 

(b)  Appellant  Seeks  Protection  of  Court 
OF  Equity  Without  Offering  To  Do  Equity. 

The  appellant  in  this  case  seeks  equitable  relief, 
without  offering  to  do  equity.  His  sole  purpose  is  to 
prevent  the  appellees  from  carrying  on  the  suit  which 
they  have  instituted  in  the  only  country  where  the 
appellant  could  be  found,  and  while  he  alleges  that 
there  has  been  no  accounting  made  by  the  defendants 
in  connection  with  contracts  between  the  parties,  he 
does  not  seek  an  accounting  in  this  action,  nor  offer 
to  secure  the  payment  in  this  jurisdiction  of  such  an 
amount  as  an  accounting  might  show  that  he  owes  to 
the  appellees.  His  sole  and  only  prayer  is  that  the  court 
restrain  th^^^  appellees  from  proceeding  with  the  suit 
against  him  in  the  jurisdiction  of  his  domicile. 

It  is  true  that,  at  page  5  of  the  brief  of  appellant, 
he  states  that  he  "submits  himself  to  the  equitable  juris- 
diction of  the  court  for  all  purposes,  including  a  dec- 
laration, if  warranted,  of  liability  in  such  amount  as 
the  court  might  find."  However,  he  makes  no  offer  to 


secure  the  payment  of  such  amount  as  the  court  might 
find,  and  does  not  even  offer  to  pay  such  amount  as' 
the  court  may  find  to  be  owing. 

As  we  have  pointed  out,  it  would  be  necessary  for 
the  appellees  to  resort  to  the  courts  of  Peru  to  attempt 
to  enforce  any  judgment  that  the  court  may  make  in 
this  action,  and  as  a  condition  precedent  to  obtaining 
equitable  relief,  the  appellant,  at  the  very  least,  should 
offer  to  give  security  to  guarantee  that  the  decision  and 
judgment  of  the  court  will  be  complied  with  by  him. 

(c)  Any  Relief  to  Which  Appellant  May  Be 
Entitled  Can  Be  Obtained  by  Him  in  the  Courts 
OF  Peru. 

The  courts  of  Peru  are  courts  of  general  juris- 
diction. The  appellees  have  invoked  the  jurisdiction  of 
the  Peruvian  courts,  for  the  reason  that  that  is  the 
only  way  in  which  they  could  obtain  any  relief  against 
appellant;  and,  as  the  court,  in  the  case  at  bar,  stated 
in  his  memorandum  decision  and  order  (Tr.  33) : 

"Due  to  voluntary  residence  in  Peru,  as  alleged 
in  the  complaint,  plaintiff  is  subject  to  the  juris- 
diction of  the  courts  of  that  country." 

We  have  not  overlooked  the  fact  that  the  com- 
plaint of  the  plaintiff  (Tr.  10)  alleges  that  in  the 
courts  of  Peru,  appellant  cannot  show  that  the  judg- 
ment sued  upon  is  owned  by  a  partner  and  joint  ven- 
turer and  arises  out  of  a  joint  venture  or  partnership 
in  which  there  has  been  no  acounting.  This  allegation 
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of  the  complaint  is  a  pure  conclusion  of  law,  and  no 
facts  are  alleged  to  substantiate  it.  As  is  stated  in 
31  C.J.S.,  Evidence,  §  21 : 

"The  courts  do  not  take  judicial  notice  of  either 
the  written  or  unwritten  laws  of  a  foreign  coun- 
try." 

In  20  Am.  Jur.,  Evidence,  §  46,  the  rule  is  stated 

as  follows : 

"A  court  takes  judicial  notice  only  of  the  law  pre- 
vailing in  its  jurisdiction ;  judicial  notice  will  not 
be  taken  of  foreign  laws,  whether  written  or  un- 
written, except  to  the  extent  that  our  courts  take 
judicial  notice  of  the  common  law  of  England. 
Foreign  laws  will  not  be  noticed  by  either  the 
state  or  federal  courts  unless  pleaded  and  proved." 

The  Uniform  Judicial  Notice  of  Foreign  Laws 
Act,  which  was  adopted  by  the  State  of  Washington  in 
1941,  expressly  provides: 

"The  law  of  any  jurisdiction  other  than  a  state, 
territory  or  other  jurisdiction  of  the  United  States 
shall  be  an  issue  for  the  court,  but  shall  not  be 
subject  to  the  foregoing  provisions  concerning 
judicial  notice."  (R.C.W.  5.24.050) 

The  appellant,  having  established  his  residence 
in  Peru,  an4  having  compelled  the  appellees  to  resort 
to  the  courts  of  that  country  in  order  to  obtain  any 
redress  against  him,  cannot  complain  that  the  appellees 
have  proceeded  to  do  so.  They  are  at  a  much  greater 
disadvantage  than  he  is,  and  any  relief  to  which  he 
is  entitled  could  be  obtain  by  him  in  the  courts  of  his 
own  country. 
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3.  The  Third  Cause  of  Action  Does  Not  State 
A  Claim  Upon  Which  Relief  Can  Be  Granted. 

In  the  third  cause  of  action  set  out  in  the  com- 
plaint of  appellant  (Tr.  19,20),  he  alleges  that  the 
defendants  have  slandered  him  by  circulating  in  finan- 
cial circles  in  Lima,  Peru,  "the  erroneous  story  that 
defendants  would  sue  and  did  sue  plaintiff  because  he 
did  not  pay  his  share  of  a  joint  venture  and  partner- 
ship." The  complaint  carefully  avoids  the  naming  of 
any  persons  to  whom  communications  were  alleged  to 
be  made,  the  contents  of  any  such  alleged  communica-- 
tions,  or  the  persons  who  are  alleged  to  have  made  such 
communications.  It  is  so  indefinite  that  neither  the 
court  nor  the  defendants  could  possibly  ascertain  from 
it  when,  by  whom,  or  to  whom  the  alleged  communi- 
cations were  made,  or  what  the  alleged  communications 
consisted  of. 

In  53  CJ.S.,  Libel  and  Slander,  §  164,  at  page  255, 

it  is  said: 

"As  a  general  rule,  the  complaint  must  set  out  the 
particular  defamatory  words  as  published,  .  .  . 
and  a  statement  of  their  substance  and  effect  or 
meaning  is  generally  held  insufficient." 

and  in  33  Am.  Jur.,  Libel  and  Slander,  §  237,  the  rule 
is  stated  as  follows: 

"The  complaint  or  other  pleading  must  contain 
allegations  sufficient  to  show  that  the  statement 
or  matter  complained  of  is  defamatory  as  to  the 
plaintiff.  While  some  courts  have  held  that  libel 
or  slander  complained  of  may  be  set  out  in  sub- 
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stance  and  effect,  the  great  weight  of  authority 
supports  the  view  that  in  the  absence  of  any  statu- 
tory provision  to  the  contrary,  it  must  be  repro- 
duced verbatim,  not  only  in  order  to  enable  the 
court  to  determine  whether  it  is  in  fact  defama- 
tory, but  also  to  apprise  the  defendant  of  the 
exact  charge  that  he  will  be  called  upon  to  an- 
swer." 

The  allegations  of  the  first  and  second  causes  of 
action  have  been  made  a  part  of  the  appellant's  third 
cause  of  action,  by  reference,  even  though  the  second 
cause  of  action  has  been  dismissed,  and  no  assignment 
of  error  with  respect  to  the  dismissal  thereof  is  made 
by  the  appellant  (Tr.  5).  It  seems  apparent,  therefore, 
that  the  only  communications  the  appellant  relies  upon 
as  having  been  made  by  the  appellees  consist  of  the 
statements  made  in  the  pleadings  and  other  documents 
relative  to  the  suit  brought  by  the  appellees  in  the 
Peruvian  courts  against  appellant.  If  this  be  so,  the 
statements  made  by  appellees  in  connection  with  the 
suits  are  absolutely  privileged,  and  form  no  basis  for 
a  cause  of  action  for  slander  against  them. 

In  53  CJ.S.,  Libel  and  Slaiider,  §  104d  (1),  at 

page  104,  it  is  said: 

"Defamatory  matter  contained  in  pleadings  filed 
according  to  law  in  a  court  having  jurisdiction, 
if  relevant  and  pertinent  to  the  issues  in  the 
case,  is  absolutely  privileged ;  and  it  is  immaterial 
that  the  allegations  are  false  and  malicious  or  are 
made  recklessly  and  without  probable  cause  and 
under  cover  and  pretense  of  a  wrongful  or  ground- 
less suit.  This  rule  is  based  on  sound  public  policy, 
and  is  adopted  because  it  would  be  a  discourage- 
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ment  to  litigants,  and  defeat  justice,  if  they  were 
to  be  subjected  to  prosecutions  for  allegations  in 
pleadings  filed  therein." 

It  is  well  established  by  the  decisions  of  the  Su- 
preme Court  of  the  State  of  Washington,  that  all 
charges  and  allegations  contained  in  pleadings  ad- 
dressed to  and  filed  in  a  court  of  competent  jurisdic- 
tion, which  are  pertinent  and  material  to  the  relief 
sought,  whether  legally  sufficient  or  not,  are  absolutely 
privileged.  Abbott  vs.  National  Bank  of  Commerce, 
20  Wash.  552,  56  Pac.  376;  McClure  vs.  Stretch,  20 
Wn.  (2d)  460,  147  P.  (2d)  935;  Miller  vs.  Gust,  71 
Wash.  139,  127  Pac.  845;  Johnston  vs.  Schlarb,  7  Wn. 
(2d)  528,  110  P.  (2d)  190,  134  A.L.R.  474. 

It  seems  clear  that  the  third  cause  of  action  set 
out  in  appellant's  complaint,  which  contains  nothing 
except  general  and  indefinite  statements  and  conclu- 
sions, fails  to  state  any  cause  of  action  upon  which 
relief  can  be  granted,  and  that  the  order  of  the  District 
CJourt  in  dismissing  it  should  be  affirmed. 

Respectfully  submitted, 

Lycette,  Diamond  &  Sylvester 
Josef  Diamond 
Herman  Howe 
Lyle  L.  Iversen 

Attorneys  for  Appellees 
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Upon  Appeal  from  the  District  Court  of  the  United 

States  for  the  Western  District  of  Washington, 

Northern  Division 


BRIEF  OF  APPELLANT 


STATEMENT  OF  JURISDICTION 

The  jurisdiction  of  the  District  Court  is  based  on  di- 
versity of  citizenship  in  a  controversy  involving  more 
than  $3,000.00.  The  complaint  alleges  that  the  plaintiff 
is  a  resident  of  Lima,  Peru  (Tr.  3)  ;  that  the  individual 
defendants,  the  Macris  and  the  Howes,  live  within  the 
jurisdiction  of  the  District  Court  (Tr.  4),  and  that  the 
defendant  Continental  Casualty  Company  is  an  In- 
diana corporation  doing  business  within  the  jurisdic- 
tion of  the  District  Court  (Tr.  4).  The  matter  in  con- 
troversy in  the  first  cause  of  action  exceeds  $87,000.00 
(Tr.  14,  15).  The  matter  in  controversy  in  the  third 
cause  of  action  is  $100,000.00  (Tr.  20).  Thus  jurisdic- 
tion in  the  District  Court  exists  under  28  U.S.C.  1332. 

Jurisdiction  of  this  Honorable  Court  rests  on  28 
U.S.C.  1291  and  28  U.S.C.  1294. 

[1] 


STATEMENT  OF  THE  CASE 

Since  this  appeal  is  based  upon  the  dismissal  of  ap- 
pellant's complaint  for  insufficiency,  the  facts  of  the 
ease  must  be  limited  to  those  set  forth  in  the  pleadings. 

I.  First  Cause  of  Action 

The  first  cause  of  action  asks  for  injunctive  relief 
to  prevent  the  fraudulent  enforcement  of  a  judgment 
by  the  appellees  in  Lima,  Peru,  where  the  appellant  is 
engaged  in  the  contracting  business.  The  complaint  al- 
leges that  the  appellant  had,  in  1944,  engaged  in  a  joint 
venture  with  various  of  the  appellees,  which  consisted 
of  the  perf  onnance  of  a  sub-contract  to  do  work  appur- 
tenant to  the  construction  of  the  Roza  Dam  in  the  State 
of  Washington  (Tr.  5).  Continental  Casualty  Company 
was  the  surety  on  the  performance  bond  furnished  by 
the  joint  venturers  (Tr.  6).  The  principal  smn  of  the 
bond  was  $84,833.75.  The  joint  venture  was  terminated 
later  in  the  year,  a  written  memorandiun  setting  forth 
the  terms  of  the  teimination  ha^-ing  been  executed  be- 
tween the  joint  venturers  (Tr.  23).  By  the  terms  of  this 
agreement,  the  appellant  was  obligated  to  pay  the  ap- 
pellees 521/^%  of  the  loss,  if  any,  on  the  construction 
contract  and  the  appellees  agreed  to  perform  the  work 
thereunder  as  expeditiously  as  possible  and  as  required 
by  the  contract  obligations.  The  termination  agreement 
further  pro\dded  that  the  arrangement  therein  made 
should  be  accomplished  in  a  spirit  of  co-operation  and 
friendship  (Tr.  26,  27). 

The  appellees  did  not  carry  out  the  construction 
work  in  an  expeditious  manner,  but  unreasonably  and 
without  cause,  carelessly  delayed  in  finishing  the  work, 


causing  excessive  cost  and  expense  (Tr.  7).  This  was  in 
violation  of  the  termination  agreement.  Thereupon, 
suit  was  instituted  in  the  name  of  the  United  States  of 
America  for  the  use  of  certain  sub-contractors  against 
the  appellant,  the  appellees  and  the  surety,  Continental 
Casualty  Company.  The  appellees  in  the  same  action 
cross-complained  over  against  the  appellant  for  losses 
which  they  had  purportedly  suffered  on  the  job  (Tr.  8). 
The  appellant  in  response  to  the  cross-complaint  asked 
for  an  accounting  (Tr.  7,  8).  Judgment  was  entered 
against  the  appellant  and  the  appellees  in  favor  of  the 
bonding  company,  Continental  Casualty  Company,  in 
the  sum  of  $87,828.81,  plus  interest  and  attorneys' 
fees ;  the  action  of  the  use  plaintiffs  against  the  appel- 
lant was  dismissed,  and  the  cross-complaint  of  the  ap- 
pellees against  the  appellant  was  dismissed  for  the  rea- 
son that  the  appellees  failed  and  refused  to  give  the  re- 
quired accounting  (Tr.  4,  7,  8). 

After  receiving  its  judgment.  Continental  Casualty 
Company,  by  means  of  attachment,  garnishment  and 
execution  recovered  some  $17,000.00  which  was  due  the 
joint  venturers  (Tr.  9).  Thereafter,  the  appellees  made 
a  settlement  with  Continental  Casualty  Company.  How- 
ever, instead  of  requriug  any  satisfaction  of  the  judg- 
ments, the  judgment  of  the  bonding  company  was  as- 
signed to  the  appellee  Herman  Howe.  Howe  actually 
has  not  had  and  does  not  have  a  real  interest  in  the 
judgment  but  merely  holds  the  same  as  agent  for  the 
appellees  Macri  for  their  use  and  benefit  (Tr.  9). 

While  the  appellant  is  referred  to  in  this  summary 
as  having  engaged  as  an  individual  in  a  joint  venture 


with  the  appellees  Macri,  in  fact,  appellant  and  one 
Goerig  doing  business  as  a  partnership  were  engaged 
in  the  joint  venture  with  the  appellees  Macri.  The  judg- 
ment of  Continental  Casualty  Company  was  against 
Goerig  and  appellant.  The  appellee  Howe  actually  had 
sued  Groerig  on  this  judgment  in  Idaho  but  that  suit 
was  settled  by  Goerig  paying  Howe  $2,250.00  in  return 
for  which  Howe  dismissed  the  suit  and  delivered  to 
Goerig  a  full  release  executed  by  the  appellees  Macri 
(Tr.  12,  13). 

The  appellee  Howe  thereafter,  for  the  use  and  bene- 
fit of  the  appellees  Macri,  brought  an  action  in  the 
country  of  Peru  in  order  to  enforce  the  collection  of 
the  Continental  Casualty  Company  judgment  against 
the  appellant  (Tr.  10).  In  the  United  States,  the  ap- 
pellant would  have  various  defenses  to  the  enforce- 
ment of  the  judgment  by  appellees.  Such  defenses,  cen- 
tering on  the  requirement  that  one  partner  to  sue  an- 
other partner,  must  first  render  an  accounting,  are  not 
available  to  him  in  Peru  (Tr.  10,  11).  The  appellees 
thus  are  conspiring  to  defraud  the  appellant  by  making 
him  pay  100%  of  the  loss  of  the  joint  venture  despite 
an  agreement  to  the  contrary  (Tr.  14).  Whatever  the 
bonding  company  may  have  paid  out  on  the  judgments 
against  it,  the  appellees  Macri  in  fact  sustained  no  loss 
and  actually  realized  a  profit  on  the  job  and  they  have 
failed  and  refused  to  provide  an  accounting  to  the  ap- 
pellant (Tr.  13).  Not  only  are  the  appellees  attempting 
to  coUect  the  full  amount  of  the  judgment  which  arises 
out  of  transactions  wherein  they  were  joint  venturers 
and  co-partners  with  the  appellant,  but  they  are  at  the 


same  time  attempting  to  retain  profits  out  of  tlie  same 
joint  venture,  all  of  which  would  produce  a  most  in- 
equitable result  (Tr.  15).  Based  upon  the  foregoing 
facts,  the  appellant  prays  that  he  have  an  order  re- 
straining the  appellees  from  bringing  or  prosecuting 
against  him  any  action  arising  out  of  the  assignment 
of  the  judgment  on  behalf  of  Continental  Casualty 
Company  to  the  appellee  Howe  pending  an  accounting 
in  which  further  liability,  if  any,  can  be  determined  by 
a  court  of  proper  jurisdiction.  In  this  respect  the  ap- 
pellant submits  himself  to  the  equitable  jurisdiction  of 
the  court  for  all  purposes,  including  a  declaration,  if 
warranted,  of  liability  in  such  amount  as  the  court 
might  find. 

II.  Second  Cause  of  Action 

Appellant  makes  no  specification  of  error  with  re- 
spect to  dismissal  of  his  second  cause  of  action. 

III.  Third  Cause  of  Action 

This  is  in  substance  a  cause  of  action  for  slander. 
The  appellant  alleges  the  facts  set  forth  in  his  first 
cause  of  action  and  in  addition  thereto  the  foUomng: 
Appellees  circulated  in  financial  circles  in  Lima,  Peru, 
the  false  story  that  they  were  going  to  sue  the  appel- 
lant because  he  did  not  pay  his  share  of  a  joint  ven- 
ture, although  they  knew  that  appellant  was  being 
asked  to  pay  more  than  100 "f^  of  the  alleged  losses  and 
that  his  liability  could  not  exceed  521/^ %  of  any  such 
loss  (Tr.  18,  19).  They  contacted  various  citizens  of 
Peru  and  advised  them  that  the  appellant  was  heavily 
indebted  to  them,  thereby  giving  an  incomplete,  dam- 
aging and  derogatory  view  of  the  appellant's  financial 


condition  (Tr.  18).  As  a  result  of  this  slanderous  con- 
duct, the  appellant  was  damaged  in  the  sum  of  $100,- 
000.00. 

IV.  Action  Of  Trial  Court 
The  appellees  moved  against  the  respective  causes 
of  action  set  forth  in  the  complaint  for  the  reason  that 
they  each  failed  to  state  a  claim  upon  which  relief 
could  be  granted  and  for  the  further  reason  that  the 
complaint  had  failed  to  set  out  a  short  and  plain  state- 
ment of  the  claim  as  required  by  Rule  8  (a)  (2)  of  the 
Federal  Rules  of  Civil  Procedure  (Tr.  29,  30,  32). 

The  District  Court  dismissed  the  three  causes  of 
action,  finding  that  the  complaint  was  to  some  extent 
violative  of  Rule  8  (a)  (2)  of  the  Federal  Rules  of 
Civil  Procedure  and  subject  to  dismissal  under  Rule 
12  (b)  (6)  of  the  Rules  for  the  reason  that  the  respec- 
tive causes  of  action  and  all  of  them  failed  to  state  a 
claim  upon  which  relief  could  be  granted.  As  stated 
before,  no  error  is  specified  as  to  the  dismissal  of  the 
second  cause  of  action,  and  therefore  there  is  no  dis- 
cussion of  the  Court's  ruling  thereon.  With  respect  to 
the  first  cause  of  action,  the  reason  for  the  Court's 
dismissal  thereof  seems  to  have  been  that  the  appellant 
had  subjected  himself  to  the  jurisdiction  of  Peru  and 
that  having  unsuccessfully  contested  the  lawsuit  there, 
his  application  for  a  restrainer  of  the  appellees  would 
not  be  heard  (Tr.  33).  With  respect  to  the  third  cause 
of  action,  the  District  Court  seems  to  have  considered 
this  cause  of  action  as  one  for  malicious  prosecution, 
as  it  did  the  second  cause  of  action,  and  dismissed  the 
third  cause  of  action  without  any  discussion  or  recog- 
nition that  it  involved  slander  (Tr.  34). 


V.   Issues 

It  is  the  position  of  the  appellant  that  the  following 
issues  are  raised  by  the  facts  as  set  forth  in  the  fore- 
going pleadings: 

1.  Is  this  Court  open  to  the  plea  of  a  resident  in  a 
foreign  jurisdiction  for  equitable  relief? 

2.  May  the  Court  restrain  a  person  subject  to  its 
own  jurisdiction  from  prosecuting  an  action  in  another 
jurisdiction,  given  the  proper  grounds  for  doing  so  in 
its  own  jurisdiction? 

3.  Does  the  attempt  by  a  partner  or  a  joint  venturer 
to  enforce  the  payment  of  a  judgment  by  another  part- 
ner or  joint  venturer  for  100%  of  the  loss  of  the  joint 
venture,  without  first  rendering  an  accounting,  provide 
a  proper  basis  for  injunctive  relief? 

4.  Were  sufficient  facts  pleaded  in  the  third  cause 
of  action  to  provide  the  basis  for  a  slander  action? 

SPECIFICATIONS  OF  ERROR 

The  District  Court  erred  in  the  foUowing  particulars: 

1.  In  considering  the  complaint  as  being  violative, 
presumably  for  prolixity,  of  Rule  8  (a)  (2)  of  the 
Rules  of  Civil  Procedure. 

2.  In  basing  dismissal  of  the  first  cause  of  action  on 
matter  outside  the  pleadings,  that  is,  the  statement  in 
appellees'  Memorandum  of  Authorities  as  to  the  sta- 
tus of  the  proceedings  in  Peru. 

3.  In  basing  dismissal  of  the  first  cause  of  action 
upon  the  grovmd  that  the  appellant  was  subject  to  the 
jurisdiction  of  the  courts  of  Peru. 
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4.  In  failing  to  hold  that  the  first  cause  of  action 
stated  sufficient  facts  upon  which  injunctive  and  equit- 
able relief  could  be  granted. 

5.  In  failing  to  consider  the  nature  of  the  third  cause 
of  action  and  in  holding  that  there  were  insufficient 
facts  pleaded  therein  to  constitute  a  cause  of  action 
for  slander. 

ARGUMENT 

I.  The  Complaint  Is  Not  Offensively  Prolix 

The  subject  matter  of  this  action  involves  ramifica- 
tions which  are  widely  spread  as  to  time,  parties  and 
substance.  Certainly,  with  hindsight,  one  can  point  to 
the  complaint  and  suggest  additions,  alterations  and 
deletions.  But  the  test,  as  with  most  human  effort,  is 
sufficiency  and  not  perfection.  This  is  the  spirit  and 
ruling  of  the  cases  which  have  considered  motions  of 
this  character.  This  Court  in  TTmted  States  v.  Hyde,  et 
al.  (1906)  145  Fed.  393,  394,  stated: 

"Absolute  perfection  in  pleadings  is  not  often 

obtained  and  there  may  be  some  averments  in  the 

bill  that  might  perhaps  have  been  more  clearly 

stated,  and  some  sentences  might  with  propriety 

have  been  left  out,  but  this  character  of  criticism 

could  be  urged  in  all  cases.  Courts  should  deal  with 

the  substance,  not  the  mere  form  of  language  used 

in  a  pleading." 

The  tenor  of  this  ruling  was  applied  recently  in  Sun- 

beam  Corp.  v.  Payless  Drug  Stores  (N.D.  Cal.,  1953) 

113  F.  Supp.  31,  which  consisted  of  a  complaint  of 

thirty-four  legal  size  pages,  plus  thirty-five  pages  of 

exhibits.  The  Coui't  refused  to  strike. 

See  also  Moore's  Federal  Practice,  Second  Edition, 
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Volume  2,  page  2312,  et  seq,  Section  12.21,  especially 
at  page  2317,  and  also  Section  8.13  at  page  1652,  where 
there  is  cited  with  approval  the  view  of  Judge  St.Sure 
in  Securities  Exchange  Commission  v.  Timetrust  Inc. 
(N.  D.  Cal.  1939)  28  F.  Supp.  34,  1  Fed.  Rules  Ser.  8 
a  .25  Case  4: 

"Perfection  in  pleading  is  rare.  There  may  be 
allegations  in  the  complaint  which  might  properly 
have  been  left  out,  but  this  kind  of  criticism  could 
be  urged  in  all  cases.  Prolixity  is  a  besetting  sin 
of  most  pleaders.  Courts  should  deal  with  the  sub- 
stance and  not  the  fonii  of  the  language  of  the 
pleadings.  Where  no  harm  will  result  from  inmia- 
terial  matter  not  affecting  the  substance,  courts 
should  hesitate  to  disturb  a  pleading.  Another  con- 
sideration, in  such  circumstances,  is  that  to  grant 
the  motion  would  delay  bringing  the  case  to  a 
speedy  trial." 

II.  The  Facts  Stated  in  the  Complaint  and  Their  Reason- 
able Intendments  Must  Be  Taken  as  True 

The  determinative  facts  in  this  case  are  those  set 
forth  in  the  complaint,  together  with  the  reason- 
able inferences  to  be  draw  therefrom.  In  Badovich  v. 
National  FoothaU  League  (1957)  352  U.S.  445,  77  S. 
Ct.  390,  1  L.  Ed.  (2d)  456,  Reh.  den.  (1957)  353  U.S. 
931,  77  S.  Ct.  716,  1  L.  Ed.  (2d)  724,  the  Court  stated 
at  page  448: 

"Since  the  complaint  was  dismissed,  its  allega- 
tions must  be  taken  by  us  as  true." 

At  page  453,  the  Court  stated: 

"Likewise  we  find  the  technical  objections  to  the 
pleading  without  merit.  The  test  as  to  sufficiency 
laid  down  by  Mr.  Justice  Holmes  in  Hart  v.  B.  F. 
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Keith  Vaudeville  Exchmge,  262  U.S.  271,  274,  43 
S.  Ct.  540,  541,  67  L.  Ed.  977  (1923)  is  whether 
'the  claim  is  wholly  frivolous.'  " 

In  the  case  of  Lada  v.  Wilkie  (CCA  8,  December  18, 
1957)  25  Fed.  Rules  Serv.  12  b  .34  Case  1;  250  F.(2d) 
211,  the  District  Court  had  dismdssed  the  complaint  on 
the  grounds  that  it  had  failed  to  state  a  claim  upon 
which  relief  could  be  granted.  The  court  in  its  opinion 
summarized  the  allegations  of  the  complaint  which  set 
forth  that  the  plaintiffs  were  residents  and  citizens  of 
Germany  and  heirs  at  law  of  the  deceased;  that  the 
defendants  in  effect  fraudulently  induced  the  plain- 
tiffs to  acept  $20,000.00  for  their  interest  in  the  estate 
which  consisted  of  oil  lands.  The  relief  prayed  for  was 
that  the  conveyances  made  by  the  plaintiffs  to  the  de- 
fendants be  set  aside,  that  the  probate  proceeding  be 
vacated,  that  they  receive  the  rents  under  the  oil  lease 
paid  to  the  defendants  and  for  certain  other  relief. 
The  Court  stated  as  follows: 

"The  plaintiff's  complaint  is  not  a  clear,  con- 
cise and  definite  statement  of  their  claim.  As  the 
District  Court  ruled,  part  of  the  relief  which  they 
demanded  the  Court  could  not  possibly  grant.  The 
question,  however,  was  not  whether  all  of  the  re- 
lief asked  for  by  the  plaintiffs  could  be  granted, 
but  whether,  under  any  state  of  facts  which  might 
be  established  at  a  trial  in  support  of  the  claim 
stated  in  the  complaint,  they  could  be  accorded 
any  relief. 

"Assuming,  as  we  must,  for  the  purposes  of  this 
case,  that  the  facts  stated  in  the  complaint  are 
true,  we  think  that  the  District  Court  would  not 
be  powerless  to  do  anything  toward  righting  such 
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wrongs  as  those  of  which  the  plaintiffs  complain. 
If,  as  might  be  inferred  from  the  facts  alleged  in 
plaintiff's  complaint,  viewed  in  the  light  most  fav- 
orable to  them,  the  defendants  .  .  .  bore  to  them  a 
relation  of  trust  and  confidence,  acquired  in  the 
way  of  gains,  profits  or  property  out  of  the  estate 
.  .  .  exceeding  in  amount  or  value  the  $20,000.00 
which  had  been  paid  to  the  plaintiffs  for  the 
estate,  would  have  to  l)e  accounted  for  by  those 
defendants  and  would  in  equity  belong  to  the  plain- 
tiffs under  the  principles  upon  which  this  court 
relied  in  (citing  cases)  and  which  are  applical)le 
generally  to  those  who  take  advantage  of  a  fiduc- 
iary relationship  to  acquire  the  property  of  others 
to  whom  they  owe  a  duty  of  fideKty. 

"The  plaintiffs'  claim,  may  at  a  trial  on  the 
merits,  prove  to  be  groundless,  but  as  was  said  by 
Mr.  Justice  Brandeis  in  Myers  v.  Bethlehem  Ship- 
huilding  Corf).,  303  U.S.  41,  51-52  'lawsuits  also 
often  prove  to  have  been  groundless;  but  no  way 
has  been  discovered  of  relieving  a  defendant  from 
the  necessity  of  a  trial  to  establish  the  fact.'  The 
order  appealed  from  is  reversed  and  the  case  is 
remanded  with  directions  to  reinstate  the  j)lain- 
tiff s '  complaint  and  to  try  the  case  on  the  merits. ' ' 

III.  On  a  Motion  to  Dismiss,  Matter  Outside  the  Pleadings 
Should  Not  Be  Considered 

With  respect  to  the  foreign  action,  appellant's  com- 
plaint sets  forth  no  more  than  that  the  appellees 
brought  an  action  against  him  in  the  Supreme  Court 
of  Peru  (Tr.  10).  There  is  no  allegation  as  to  the  course 
of  the  action  or  as  to  the  status  of  the  pleadings  in 
Peru.  The  District  Court,  however,  states  that  the  ap- 
pellant actively  appeared  and  unsuccessfully  contested 


12 

the  Peruvian  lawsuit  (Tr.  33).  It  seems  clear  that  the 
District  Court  considered  that  such  action  on  appel- 
lant's part  estopped  him  from  seeking  relief.  The  Dis- 
trict Court's  ruling  would  make  it  appear  that  the  ap- 
pellant had  voluntarily  submitted  himself  to  the  juris- 
diction of  the  Peru\dan  court  and  applied  for  relief  to 
this  Court  only  when  it  developed  that  his  choice  as  to 
forum  and  procedure  was  poor.  As  stated  before,  there 
is  no  allegation  whatsoever  in  the  complaint  on  which 
such  a  finding  can  be  based  and  indeed,  the  facts  alleged 
in  the  complaint  actually  state,  to  the  contrary,  that 
the  appellant  was  involuntarily  drawn  into  the  Peru- 
vian court.  The  only  area  in  this  entire  proceeding 
which  provides  a  basis  for  the  District  Court's  state- 
ment is  the  follomng  language  in  the  appellees'  Mem- 
orandum of  Authorities  submitted  to  the  District  Court 
which,  on  page  2,  line  20  thereof,  states : 

"Plaintiff  herein  seeks  equitable  relief,  ^^ithout 
offering  to  do  equity.  His  sole  purpose  is  to  pre- 
vent the  defendants  from  carrying  on  the  suit 
which  they  had  instituted  in  the  only  country 
where  the  plaintiff  could  be  found.  The  suit  so  in- 
stituted has  been  pending  for  many  months  and 
is  now  in  the  appellate  courts  of  Peru  and  defend- 
ants respectfully  submit  that  the  jurisdiction  of 
the  Peruvian  courts  should  not  be  interferred  with 
by  the  courts  of  this  country." 

It  is  true  that  Rule  12  (b)  of  the  Federal  Rules  of  Civil 

Procedure  provides : 

"If,  on  a  motion  asserting  the  defense  num- 
bered (6)  to  dismiss  for  failure  of  the  pleading  to 
state  a  claim  upon  which  relief  can  be  granted, 
matters  outside  the  pleading  are  presented  to  and 
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not  excluded  by  the  court,  the  motion  shall  be 
treated  as  one  for  summary  judgment  and  dis- 
posed of  as  provided  in  Rule  56,  and  all  parties 
shall  be  given  reasonable  opportunity  to  present 
all  material  made  pertinent  to  such  a  motion  by 
Rule  56." 

It  is  evident  that  none  of  the  requirements  of  Rule  56 
were  complied  with  or  even  considered  in  this  matter. 
No  notice  was  given  as  required  by  the  Rule  nor  were 
there  any  depositions,  admissions,  affidavits  or  any 
matter  other  than  the  Memoranda  of  Authorities 
presented  to  the  Court  for  its  consideration.  A  case 
aptly  in  point  is  that  of  Sardo  v.  McGrath  (CCA,  D.  C. 
1952)  196  F.(2d)20.  This  was  a  suit  by  an  alien  against 
the  Attorney  Gleneral  for  a  declaratory  judgment  rela- 
tive to  a  prior  deportation  hearing.  The  defendant 
moved  to  dismiss  and  an  order  was  entered  dismissing 
the  complaint  with  prejudice.  The  government  argued 
that  while  the  District  Court  inadvertantly  phrased  its 
order  in  terms  of  dismissal  of  the  complaint,  what  was 
really  intended  was  the  entry  of  a  summary  judgment. 
In  support  of  this  proposition,  it  was  argued  that  the 
trial  court,  pursuant  to  Rule  12  (b)  of  the  Federal 
Rules  of  Civil  Procedure,  could  treat  a  motion  to  dis- 
miss for  failure  to  state  a  claim  as  a  motion  for  sum- 
mary judgment,  if  matters  outside  the  pleadings  were 
properly  presented.  The  statements  outside  the  record 
were  the  statements  of  fact  contained  in  their  mem- 
orandimi  of  points  and  authorities  filed  in  the  District 
Court.  The  Court  stated  as  follows: 

"Whether  or  not  a  summary  of  this  kind,  drawn 
up  by  an  attorney  and  included  in  his  memoran- 
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dum  of  points  and  authorities,  can  qualify  as  'mat- 
ters presented'  within  12  (b)  depends  on  our  view 
upon  whether  it  is  the  sort  of  material  contem- 
plated by  Rule  56.  The  latter  is  the  definitive  rule 
concerning  simmaary  judgment;  Rule  12  (b) 
merely  provides  one  means  of  arriving  at  that  end. 
It  does  not  enlarge  the  record  on  which  a  sununary 
judgment  may  be  granted  under  Rule  56.  (The 
court  then  sets  forth  the  pertinent  language  of 
Rule  56  (c)  ).  Thus,  the  extra-pleading  matters 
presented  must  be  either  'depositions,'  'admis- 
sions' or  'affidavits.'  All  three  possess  certain  char- 
acteristics which  make  them  fitting  instruments 
for  cutting  through  a  possible  maze  of  false,  illus- 
ory or  collateral  issues  raised  by  loosely  drawn 
pleadings.  As  the  sworn  statement  of  those  who 
have  first  hand  knowledge  of  that  about  which  they 
speak,  they  partake  not  only  of  the  ceremonial 
quality  of  testimony  in  open  court,  but  also  of 
some  of  the  guarantees  of  tinistworthiness  which 
characterize  such  testimony. 

"In  marked  contrast,  memoranda  of  points  and 
authorities  are  no  more  than  trial  briefs  which 
must  be  filed  with  each  motion  presented  to  the 
District  Court.  They  must  state  'the  specific  points 
of  law  and  authorities  to  support  the  motion'  and 
are  expressly  not  made  part  of  the  record  .  .  .  Nei- 
ther the  Federal  Rules  nor  custom  at  the  bar  con- 
template transformation  of  legal  memoranda  into 
a  new  vehicle  of  actual  conflict.  Certainly,  attor- 
neys do  not  ordinarily  conceive  that  they  proceed 
at  their  peril  if  they  fail  to  controvert  allegations 
of  fact  made  by  opposing  attorneys  in  their  briefs. 
To  accept  appellee's  view  would  be  to  introduce 
a  confusing  system  of  collateral  pleading  which 
could  only  detract  from  the  relative  simplicity  of 
present  summary  judgment  practice." 
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IV.  The  District  Court  Has  the  Capacity  to  Restrain  a 

Person  Subject  to  Its  Jurisdiction  from  Acting  in  a 

Foreign  Jurisdiction 

In  a  proper  instance,  courts  can  enjoin  a  person  sub- 
ject to  its  own  jurisdiction  from  doing  an  act  in  a  for- 
eign jurisdiction.  See  Conflict  of  Laws  by  Joseph  H. 
Beale  (1935)  Volume  1,  page  415,  Section  96.1,  where- 
in it  is  stated : 

"If,  however,  the  court  is  only  asked  to  forbid 
the  defendant  who  is  within  the  state  from  doing 
an  act  abroad,  there  can  be  no  objection  to  a  de- 
cree; since  the  defendant,  being  within  the  state, 
may  remain  there  and  abide  by  the  terms  of  the 
decree.  He  is  not  compelled  to  act  elsewhere  in 
violation  of  the  rights  of  any  other  state.  The  de- 
fendant, in  other  words,  may  legally  be  enjoined 
from  acting  anywhere.  The  principle  is  illustra- 
ted by  the  important  case  of  Philadelphia  Com- 
pany V.  Stimson  [223  U.S.  605,  32  S.  Ct.  340,  56  L. 
Ed.  570  (1912)].  The  Secretary  of  V^ar  had  made 
regulations  concerning  the  use  of  riparian  land 
which  interf erred  with  the  use  plaintiff  desired  to 
make  of  his  own  riparian  land.  Plaintiff,  claiming 
that  the  regulations  were  invalid,  filed  a  bill  in  the 
District  of  Columbia  to  restrain  the  Secretary 
from  enforcing  the  regulations.  The  land  was  out- 
side the  District.  The  Court  held  nevertheless  that 
it  had  the  right  to  issue  the  injunction.  This  is  the 
ground  upon  which  it  is  held  that  a  court  may  re- 
strain a  party  within  its  territory  from  bringing 
suit  abroad,  though  the  power  is  used  only  in  a  very 
strong  case." 

In  the  cited  case  of  Philadelphia  Company  v.  Stimson, 
suit  was  brought  in  the  courts  of  the  District  of  Colum- 
by  a  Pennsylvania  corporation.  The  subject  matter  of 
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the  suit  was  the  reclamation  and  occupation  of  certain 
lands  by  the  Philadelphia  Company  in  the  harbor  area 
of  Pittsburgh,  Pennsylvania.  The  defendant  demurred, 
including  among  his  grounds  the  plea  that  the  Supreme 
Court  of  the  District  of  Columbia  had  no  jurisdiction 
to  define  boundaries  in  Pennsylvania  or  to  remove  a 
cloud  upon  title  in  that  state.  The  Supreme  Court  of 
the  United  States  stated  that  having  jurisdiction  of  the 
person  of  the  defendant  and  therefore  being  able  to 
compel  obedience  to  its  decree,  there  was  no  reason 
why  the  Courts  of  the  District  of  Columbia  could  not 
consider  the  equities  involved  and,  on  this  jurisdic- 
tional basis,  it  proceeded  to  give  the  Pennsylvania  cor- 
poration relief  against  the  Secretary  of  War  who  re- 
sided in  the  District  of  Columbia  by  enjoining  him 
from  acting  in  the  State  of  Pennsylvania. 

See  also  Handbook  on  the  Conflict  of  Laws,  Third 
Edition,  Herbert  F.  Goodrich  (1949),  Section  68,  which 
states  as  follows : 

'There  is  abundant  precendent  for  enjoining  a 
defendant,  personally  before  the  court,  from  doing 
acts  abroad.  He  may  be  ordered  not  to  trespass  on 
foreign  land,  not  to  commit  torts  of  any  other  na- 
ture and  may  he  enjoined  from  prosecuting  for- 
eign lawsuits."  (Emphasis  supplied). 

The  American  Law  Institute  Restatement,  Conflict 
of  Laws,  Section  96,  states  as  follows : 

"In  the  exercise  of  their  discretion  courts  fre- 
quently forbid  individuals  subject  to  their  juris- 
diction to  perform  acts  in  another  state.  Since  such 
a  decree  can  be  carried  out  without  disturbing  the 
physical  status  quo  in  another  state  and  since  the 
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defendant  may  ordinarily  obey  the  injunction  by 
remaining  in  the  state  which  issued  the  decree, 
such  orders  are  not  uneonmion.  Whether  a  decree 
of  this  character  will  be  rendered  depends  upon 
the  principles  of  equity  jurisdiction  as  understood 
and  developed  by  the  courts  of  the  forum  and  is  no 
part  of  the  Restatement  of  this  Subject.  It  may  be 
stated,  however,  that  when  acts  are  threatened 
which  subject  the  plaintiff  to  irreparable  damage 
or  when  the  balance  of  convenience  and  fairness  re- 
quire, such  a  decree  will  be  readily  issued. ' ' 

The  facts  in  the  instant  case  should  appeal  strongly 
to  the  equity  and  conscience  of  the  Court.  There  is  also 
the  matter  of  convenience  and  assistance  to  the  Court 
and  the  parties  in  the  development  of  the  facts.  The 
entire  factual  background  of  this  matter  is  within  this 
jurisdiction  and  not  thousands  of  miles  away.  To  es- 
tablish appellant's  defenses  in  Peru,  considering  the 
great  barriers  of  distance  and  language,  would  be  a 
most  formidable  task,  assuming  that  it  were  in  any  de- 
gree possible  to  do  so,  although  appellant  has  pleaded 
as  a  fact  that  the  possiblity  does  not  exist.  This  element 
of  convenience  was  considered  in  Northern  Pacific 
Railway  Company  v.  Richey  &  Gilbert  Compariy  (1925) 
132  Wash.  526,  232  Pac.  355,  which  held  that  an  injunc- 
tion was  properly  granted  whereby  the  prosecution  of 
a  suit  in  Minnesota  by  a  Washington  corporation  on  a 
cause  of  action  arising  in  Washington  against  a  Wis- 
consin railroad  corporation,  whose  principal  place  of 
business  was  in  Minnesota,  was  properly  granted.  See 
also  Donaldson  v.  Greenwood,  40  Wn.(2d)  238,  242  P. 
(2d)  1038  (1952)  and  Steele  v.  Bulova  Watch  Com- 
pany, 334  U.S.  280,  73  S.  Ct.  252,  97  L.  Ed.  319  (1952). 
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V.  The  Appellees  Are  Attempting  to  Do  in  a  Foreign 

Court  That  Which  the  Law  Would  Not  Allow  Either  in  the 

Courts  of  the  State  of  Wasliington  or  in  Any  United 

States  District  Court 

Under  neither  the  common  law  nor  the  law  of  the 
State  of  Washington  could  appellees  Macri  recover 
upon  the  judgment  which  they  seek  to  enforce  against 
appellant  in  Peru.  This  judgment  resulted  directly 
from  transactions  of  the  partnership  composed  of  ap- 
pellees and  appellant  (Tr.  5,  6,  7,  8,  9).  It  is  settled 
beyond  question  that  no  action  at  law  can  be  brought 
on  such  transactions  until  there  has  been  an  account- 
ing of  the  partnership.  The  Supreme  Court  of  Wash- 
ington, in  its  most  recent  decision  on  the  subject,  Stip- 
cich  V.  Marinovicli,  13  Wn.(2d)  155,  124  P.(2d)  215, 

stated  at  page  163 : 

"Respondent  was  a  partner  of  appellant  and 
as  such  was  unable  to  maintain  the  present  ac- 
tion for  the  reason  that,  until  an  accounting  and 
settlement  of  the  partnership  affairs  is  had.  there 
is  no  cause  of  action  between  partners  arising 
out  of  the  partnership  transactions  except  an 
equitable  action  for  an  accounting.  Kivapil  v. 
Bell  Tower  Co.,  55  Wash.  583,  104  Pac.  824;  Pot- 
ter V.  Scheffsky,  139  Wash.  238,  246  Pac.  576; 
PoUock  V.  Ralston,  5  Wn.(2d)  36,  104  P.  (2d) 
934.'' 

In  the  PoUock  case,  last  cited  in  the  above  quotation, 
the  partnership  association,  as  in  the  instant  case,  had 
tei-minated  prior  to  the  connnencement  of  the  action, 
but  no  accounting  had  yet  been  made.  The  Washing- 
ton Supreme  Court,  in  holding  that  the  plaintiff  was 
not  entitled  to  a  jury  trial  of  the  issues  there  involved, 
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quoted  the  rule  from  Stevens  v.  Baker,  1  Wash.  Terr. 

315: 

"  'The  rule  is  almost  universal  that  one  partner 
cannot  sue  his  co-partner  at  law,  ^\athout  alleging 
and  proving  a  settlement  of  the  partnership  in- 
debtedness, the  accounting  together  of  the  part- 
ners and  the  ascertaining  of  a  balance  and  a  prom- 
ise, either  express  or  implied,  to  pay  that  bal- 
ance.' " 

The  court  then  quoted  from  47  C.  J.  805,  Sec.  252 : 

"  'As  a  partnership  continues  after  its  dissolu- 
tion for  the  purpose  of  collecting  its  claims,  pay- 
ing its  debts,  and  adjusting  its  affairs,  an  action 
at  law  cannot  be  brought  by  one  partner  against 
another  for  money  alleged  to  be  due  him  on  ac- 
count of  partnership  transactions,  until  after  a 
settlement,  even  though  the  partnership  has  been 
dissolved.'  " 

A  great  many  cases  have  been  gathered  in  the  series 
of  comprehensive  annotations  appearing  in  21  A.L.R. 
21,  58  A.L.R.  621  and  168  A.L.R.  1088,  cited  to  the 
general  rule,  as  set  out  on  page  1091  of  the  latter  an- 
notation : 

"It  is  the  universally  accepted  rule  that,  in  the 
absence  of  statutory  permission,  or  express  prom- 
ise, or  fraud,  an  action  ex  contractu  at  law,  as  dis- 
tinguished from  an  action  in  equity,  is  not  main- 
tainable between  partners  with  respect  to  partner- 
ship transactions,  unless  there  has  been  account- 
ing or  settlement  of  the  partnership  affairs." 

Appellees'  action,  through  their  assignee,  to  compel 
appellant  to  pay  the  full  amount  of  the  judgment, 
with  interest  and  costs,  as  alleged  in  the  complaint 
(Tr.  14),  when  appellees  had  settled  wdth  the  partner- 
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ship  creditor  for  a  much  smaller  sum  (Tr.  12),  is 
clearly  prejudicial,  oppressive,  inequitable  and  fraud- 
ulent. The  payments  made  by  appellees  Macri  on  the 
judgment  were  simply  items  to  be  included  in  the 
partnership  accounting.  Whether  by  taking  them  into 
account  appellant  owes  anything  to  appellees  Macri, 
or  whether,  as  appellant  alleges  (Tr.  13)  there  were 
sufficient  profits  from  the  partnership  to  offset  the 
payments,  must  be  determined  before  any  recovery  can 
be  had  from  appellant.  Yet  these  matters  cannot  and 
wiU  not  be  gone  into  in  the  Peruvian  action  (Tr.  10) 
and  appellant  mil  be  deprived  of  his  right  as  a  partner 
to  the  protection  afforded  under  the  laws  of  the  juris- 
diction where  the  relationship  existed  and  where  the 
obligations  and  rights  of  the  parties  arose. 

Such  conduct  on  the  part  of  appellees  is  clearly  in 
violation  of  the  statutory  and  common  law  mandate 
that  they  must  account  as  a  fiduciary  to  appellant  as 
their  partner.  The  uniform  partnership  act  states  the 
rule  thus: 

"Every  partner  must  account  to  the  partner- 
ship for  any  benefit,  and  hold  as  trustee  for  it  any 
profits  derived  by  him  without  the  consent  of  the 
other  partners  from  any  transaction  connected 
with  the  formation,  conduct,  or  liquidation  of  the 
partnership  or  from  any  use  by  him  of  its  prop- 
erty." Rev.  Code  of  Wash.  25.04.210  (1). 

As  applied  to  joint  ventures,  the  Washington  court, 
in  the  case  of  Donaldson  v.  Greenwood,  40  Wu.(2d) 
238,  242  P.  (2d)  1038,  has  quoted  the  following  ^dth 
approval  from  the  case  of  Meinhard  v.  Salmon,  249 
N.Y.  458, 164  N.E.  545,  62  A.L.R.  1: 
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"Joint  adventureres,  like  copartners,  owe  to 
one  another,  while  the  enterprise  continues,  the 
duty  of  the  finest  loyalty.  Many  forms  of  conduct 
pemiissible  in  a  workaday  world  for  those  acting 
at  arms  length  are  forbidden  to  those  bound  by 
fiduciary  ties.  A  trustee  is  held  to  something  stricter 
than  the  morals  of  the  market  place.  Not  honesty 
alone,  but  the  punctilio  of  an  honor  the  most  sen- 
sitive, is  then  the  standard  of  behavior.  As  to  this 
there  has  developed  a  tradition  that  is  unbending 
and  inveterate." 

Instead  of  displaying  such  loyalty,  these  appellees 
seek  in  their  action  in  Peru  to  enforce  the  payment  of 
the  judgment  to  their  own  profit  and  benefit  far  be- 
yond anything  they  could  possibly  be  entitled  to  in  an 
accounting.  At  most,  in  any  accounting  of  the  partner- 
ship, appellees  could  take  credit  for  only  the  amount 
they  paid  upon  the  judgment,  yet  they  have  pursued 
it  at  its  face  value  (Tr.  14),  with  neither  credit  nor 
offer  of  credit  for  the  benefit  obtained  in  their  settle- 
ment with  the  partnership  creditor. 

VI.  The  Facts  Pleaded  Sufficiently  State  a  Cause  of  Action 
for  Slander 

Despite  the  use  of  the  term  itself,  the  District  Court 
ignored  the  action  for  slander.  The  third  cause  of  ac- 
tion incorporates  and  realleges  all  of  the  matter  set 
forth  in  the  two  causes  of  action  pleaded  prior  thereto. 
The  substance  of  these  facts  is  that  the  appellees  caused 
to  be  circulated  in  financial  circles  in  Lima,  Peru,  where 
the  appellant  was  engaged  in  the  construction  business, 
a  false  story  relating  to  his  solvency  and  financial  in- 
tegrity ;  they  circulated  reports  that  he  did  not  pay  his 
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share  of  a  joint  venture  arrangement  knowing  this  to 
be  false  and  they  contacted  various  residents  of  Peru 
advising  such  residents  that  the  appellant  was  heavily 
indebted  to  appellees  and  giving  an  incomplete  and  de- 
rogatory view  of  the  appellant  in  his  capacity  as  a  busi- 
nessman; that  the  appellant's  business  reputation  was 
thereby  damaged  to  the  extent  of  $100,000.00.  These 
statements,  which  must  be  taken  as  statements  of  fact, 
certainly  are  reasonably  calculated  to  show  that  the  ap- 
pellant was  seriously  exposed  to  damage  and  loss  in  his 
business  or  profession.  Such  remarks  are  slanderous 
per  se.  Prosser  on  Torts,  Second  Edition  (1955),  at 
page  590,  cites  the  ease  of  HarmoM  v.  Delany  (1731)  2 
Strange  898,  93  Eng.  Rep.  925,  which  stated : 

"The  law  has  always  been  very  tender  of  the 
reputation  of  tradesmen,  and  therefore  words 
spoken  of  them  in  the  way  of  their  trade  will  bear 
an  action  that  will  not  be  actionable  in  the  case  of 
another  person." 

The  reasonable  intendment  of  the  language  set  forth 
in  the  complaint  is  that  the  appellees  commented  falsely 
on  the  appellant's  business  reputation  in  a  manner 
reasonably  calculated  to  instill  doubt,  hesitation  and 
reluctance  on  the  part  of  any  prospective  creditor  in 
Linia,  Peru.  All  businessmen  depend  upon  credit,  and 
if  possible,  this  is  even  more  the  case  where  a  contractor 
is  involved.  He  must  have  credit  in  extraordinarily 
large  sums  as  evidenced  by  the  entire  pleadings  in  this 
action.  Since  this  matter  was  before  the  District  Court 
on  a  motion  to  dismiss,  it  was  not  a  question  of  the  lan- 
guage expressly  setting  forth  defamatory  statements, 
but  rather  that  the  matter  set  forth  in  the  pleading  be 
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reasonably  susceptible  of  defamatory  meaning.  See 
Meyerson  v.  Hurlbut  (1938)  68  App.  D.  C.  360,  98 
F.(2d)  232, 118  A.L.R.  313. 

CONCLUSION 

The  pleadings  essentially  set  forth  facts  which  were 
intended  to  appeal  to  the  conscience  and  equitable  juris- 
diction of  the  court.  The  facts  in  essence  are  that  the 
appellees,  desiring  to  evade  the  requirement  and  re- 
sponsibility of  making  an  accounting  to  the  appellant, 
struck  upon  the  device  of  obtaining  for  their  use  and 
benefit  the  very  foundation  of  the  partnership  liability, 
that  is,  the  judgment  held  by  Continental  Casualty 
Company.  Hiding  behind  a  false  front,  the  appellees 
have  forwarded  the  judgment  to  a  jurisdiction  where 
the  true  state  of  affairs  cannot  be  shown.  They  are  at- 
tempting to  collect  all  that  the  bonding  company  lost 
and  even  more  since  the  bonding  company  received  some 
amount  of  payment  on  its  judgment.  The  fact  that  the 
bonding  company  made  any  payments  as  a  result  of 
which  the  judgment  was  granted,  by  no  means  compels 
a  conclusion  that  the  appellees  did  not  profit  on  the  job. 
The  judgment  on  behalf  of  the  bonding  company  means 
no  more  than  that  the  latter  was  required  to  pay  bills 
that  were  not  paid  by  the  appellees.  This  has  no  neces- 
sary relationship  with  the  amount  of  money  the  ap- 
pellees may  have  received  on  the  job  nor  with  the  actual 
profits  made  by  the  appellees.  Therefore,  appellees  are 
in  Souh  America  with  a  judgment  regular  on  its  face 
attempting  to  collect  the  same  in  full  despite  their  spe- 
cific promise  under  their  agreement  and  their  duty 
under  the  law  to  furnish  an  accounting  to  and  strike  a 
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balance  with  appellant,  whereby  appellant  would  be 
obligated  to  pay  no  more  than  52^3%  of  the  loss,  if  any. 
This  is  conduct  of  a  most  fraudulent  and  oppressive 
kind.  Courts  have  enjoined  conduct  of  a  far  less  in- 
equitable and  oppressive  nature.  Appellant  should  be 
granted  his  day  in  court  for  the  presentation  of  evi- 
dence in  proof  of  his  first  and  third  causes  of  action. 

Respectfully  submitted, 

Patrick  A.  Geraghty 
Sidney  C.  Volinn 
Attorneys  for  Appellant. 
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In  the  United  States  District  Court  for  the 
District  of  Western  Washington 

No.  4334 

CLYDE  PHILP, 

Plaintiff, 

vs. 

SAM  MACRI  and  PAULINE  MACRI,  Husband 
and  Wife;  JOSEPH  MACRI  and  ELEANOR 
MACRI,  Husband  and  Wife;  DON  R.  MACRI 
and  KATHLEEN  N.  MACRI,  Husband  and 
Wife;  CONTINENTAL  CASUALTY  COM- 
PANY, a  Corporation,  and  HERMAN  HOWE 
and  VIOLA  B.  HOWE,  Husband  and  Wife, 

Defendants. 

COMPLAINT 

Comes  now  the  plaintiff  and  by  way  of  first  cause 
of  action  against  the  defendants,  and  each  of  them, 
complains  and  alleges  as  follows: 

I. 

That  the  plaintiff  is  a  resident  of  Lima,  Peru. 

II. 

That  the  defendants  Sam  Macri  and  Pauline 
Macri  are  husband  and  wife;  Joseph  Macri  and 
Eleanor  Macri  are  husband  and  wife ;  Don  R.  Macri 
and  Kathleen  N.  Macri  are  husband  and  wife,  and 
Herman  Howe  and  Viola  B.  Howe  are  likewise  hus- 
band and  wife. 
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III. 

That  all  of  the  individual  defendants  herein,  are 
residents  of  Seattle,  King  County,  Washington,  and 
live  within  the  jurisdiction  of  the  United  States 
District  Court,  for  the  Western  District  of  Wash- 
ington. 

IV. 

That  the  defendant  Continental  Casualty  Com- 
pany, is  a  corporation  organized  under  the  laws  of 
the  State  of  Indiana,  is  doing  business  in  this  state, 
and  doing  business  within  the  jurisdiction  of  this 
court. 

V. 

That  on  or  about  May  1, 1947,  in  Civil  Actions  Nos. 
246,  250,  251,  255,  257  and  267  in  the  District  Court 
of  the  United  States  for  the  Eastern  District  of 
Washington,  Southern  Division,  judgments  were  en- 
tered in  favor  of  the  United  States  of  America  for 
the  use  and  benefit  of  the  following  use  plaintiffs: 
M.  C.  Schaefer,  H.  H.  Walker,  Inc.,  J.  W.  Mor- 
rison Company,  Union  Concrete  Pipe  Co.,  Inc.,  a 
Washington  corporation;  Yakima  Cement  Products 
Company,  a  corporation;  and  Walton  Lumber  Com- 
pany, a  corporation,  in  the  total  sum  of  $87,828.81, 
plus  interest,  carrying  attorney's  fees  therefor  in 
the  sima  of  $2,825.00  and  costs  against  the  Defend- 
ants Sam  Macri,  Joseph  Macri  and  Don  R.  Maori, 
copartners,  and  Continental  Casualty  Company,  a 
corporation.  The  action  of  use  plaintiffs  against 
this  plaintiff  and  A.  J.  Goerig  was  dismissed  with- 
out costs,  but  judgment  in  various  sums  was  given 
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to  Defendant  Continental  Casualty  Company  against 
Sam  Macri,  Don  Macri  and  Joe  Macri,  this  plaintiff 
and  A.  J.  Goerig,  copartners  and  joint  venturers, 
with  attorneys'  fees. 

VI. 
Plaintiff  alleges  that  prior  to  the  lltli  day  of  De- 
cember, 1943,  said  Sam  Macri,  Joe  Macri  and  Don 
Macri  were  copartners  engaged  in  the  construction 
business,  and  that  at  the  same  time  said  A.  J.  Goerig 
and  this  plaintiff  were  also  copartners  engaged  in 
such  construction  business,  and  that  on  said  date 
said  partnerships  entered  into  a  certain  written 
agreement  imder  which  said  partnerships  agreed, 
among  other  things,  to  engage  in  certain  construc- 
tion projects  as  joint  venturers  under  the  name  and 
style  of  Macri  &  Company,  and  that  on  or  about 
May  18,  1944,  as  one  of  the  joint  ventures  so  agreed 
to  be  undertaken  by  said  partnership,  said  parties, 
under  such  name  of  Macri  &  Company  entered 
into  contracts  with  the  United  States  of  America, 
through  the  Department  of  the  Interior,  known  as 
Specifications  No.  1062  and  No.  1068  of  the  Roza 
Division  of  the  Yakima  Project,  Washington, 
wherein  and  whereby  said  partnerships  contracted 
to  furnish  materials  and  perform  work  in  accord- 
ance with  the  requirements  of  said  contracts;  that 
on  said  18th  day  of  May,  1944,  to  secure  faithful 
performances  of  said  contracts  and  the  prompt  pay- 
ment to  all  persons  supplying  labor  and  materials 
employed  or  used  in  the  prosecution  and  comple- 
tion of  said  project,  said  partnerships,  as  Macri 
S:  Company,  as  principal,  and  Continental  Casualty 


6  Clyde  Philp  vs. 

Company,  as  surety,  made,  executed  and  delivered 
to  the  United  States  of  America,  as  obligee,  a  per- 
formance bond  or  undertaking  in  the  principal  sum 
of  $84,833.75,  conditioned,  among  other  things,  that 
if  said  principal  should  promptly  make  payment 
to  all  persons  furnishing  labor  and  materials  for 
said  project,  said  bond  would  be  void,  otherwise  to 
remain  in  full  force  and  effect ;  that  thereafter,  and 
on  the  15th  day  of  July,  1944,  said  partnerships, 
and  the  individual  members  thereof,  entered  into 
a  certain  written  agreement  terminating  certain  of 
the  joint  ventures  entered  into  pursuant  to  said 
Joint  Venture  Agreement  of  December  11,  1943, 
imder  which  agreement  of  termination  it  was 
agreed,  among  other  things,  that  said  Sam  Macri, 
Joe  Macri  and  Don  Macri,  as  copartnei*s  as  Macri 
&  Company,  should  take  over  and  complete  and  per- 
form such  contracts  covering  specifications  No.  1062 
and  No.  1068  as  expeditiously  as  possible  and  as 
required  by  the  contract  obligations,  and  that  in  tbe 
event  the  said  Sam  Macri,  Joe  Macri  and  Don  Macri 
should  sustain  any  financial  loss  in  respect  to  the 
performance  of  said  contracts,  then  when  said  loss 
was  ascertained  and  determined,  said  Clyde  Philp 
and  A,  J.  Goerig  should  pay  to  said  Sam  Macri, 
Joe  Macri  and  Don  Macri  fifty-two  and  one-third 
(521/3)  per  cent  of  such  loss,  if  any;  that  a  true  copy 
of  said  agreement  of  termination  of  said  joint  ven- 
tures is  hereto  attached,  marked  Exhibit  A,  and  by 
reference  made  a  part  of  this  complaint  to  the  same 
effect  as  though  fully  set  forth  herein. 
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VII. 

Plaintiff  alleges  that  thereafter  said  Sam  Macri, 
Joe  Macri  and  Don  Macri,  as  such  copartners,  did 
take  over  the  performance  of  said  contracts,  but 
that  in  the  performance  of  the  work  thereof,  they 
failed  and  neglected  to  carry  on  the  work  expedi- 
tiously and  in  a  workmanlike  manner,  but  permitted 
the  same  to  be  delayed  without  reasonable  cause  and 
great  cost  and  expense,  and  performed  large  por- 
tions of  said  work  in  a  careless  manner,  and  not  in 
accordance  with  the  requirements  of  said  contracts, 
requiring  any  replacements  of  such  work  at  great 
cost  and  expense  and  failed  and  neglected  to  pay 
for  labor  and  materials  furnished  by  others  to  whom 
they  had  subcontracted  portions  of  the  work,  and 
particularly  in  that  they  failed  and  neglected  to  pay 
the  amounts  to  the  above-named  use  plaintiffs  for 
labor  and  materials  furnished  for  said  project,  and 
by  reason  thereof,  said  Civil  Actions  Nos.  255  et  al., 
as  listed  above  were  instituted  in  said  District  Court 
of  the  United  States  for  the  Eastern  District  of 
Washington,  Southern  Division,  in  the  name  of  the 
United  States  of  America  for  the  use  and  benefit 
of  said  use  plaintiffs  against  Sam  Macri,  Joe  Macri, 
Don  Macri,  A.  J.  Goerig  and  this  plaintiff,  and 
Continental  Casualty  Company,  resulting  in  the 
judgments  and  judgments  over  described  in  para- 
graph V  of  this  complaint. 

VIII. 

In  these  actions  instituted  by  the  use  plaintiffs, 
A.  J.  Goering  and  this  plaintiff  demanded  an  ac- 
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counting  from  Sam  Macri,  Don  Macri  and  Joe 
Macri,  copartners  and  joint  venturers.  This  the 
Plaintiffs  Macri  refused  or  neglected  to  furnish 
and  as  a  result  the  court  dismissed  the  cross-com- 
plaint which  the  Defendants  Macri  had  instituted 
against  A.  J,  Goerig  and  this  plaintiff  as  copart- 
ners and  joint  venturers  and  gave  the  use  plaintiffs 
judgment  against  Sam  Macri,  Joe  Macri  and  Don 
Macri  and  Continental  Casualty  Company,  but  dis- 
missed the  use  action  against  A.  J.  Goerig  and  this 
plaintiff.  However,  the  court  gave  judgment  over 
in  favor  of  Continental  Casualty  Company  against 
Sam  Macri,  Don  Macri,  Joe  Macri,  Clyde  Philp 
(this  plaintiff)  and  A.  J.  Goerig,  copartners  and 
joint  venturers  doing  business  as  Macri  &  Com- 
pany. 

IX. 
Plaintiff  alleges  that  thereafter  said  Continental 
Casualty  Company  settled  and  discharged  said 
judgments  in  favor  of  the  United  States  of  America 
for  the  benefit  of  the  use  plaintiffs  in  said  actions, 
as  above  described,  and  thereby  became  entitled,  as 
subrogee,  to  enforce  its  said  judgments  over  in  said 
action  against  said  Sam  Macri,  Joe  Macri, 
Don  Macri,  A.  J.  Goerig  and  this  plaintiff, 
and  that  thereafter,  on  divers  dates  unknown  to 
this  plaintiff,  said  Continental  Casualty  Company, 
by  attachment,  garnishment,  execution  and  other 
legal  proceedings,  recovered  of  this  plaintiff,  A.  J. 
Goerig,  Sam  Macri,  Joe  Macri  and  Don  Macri  di- 
vers sums  of  money  on  its  said  judgments  over  and 
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upon  certain  other  judgments  over,  hereinafter  de- 
scribed, in  partial  satisfaction  thereof,  the  total 
amount  so  recovered  by  said  Continental  Casualty 
Company  being  unknown  to  this  plaintiff,  but  which 
is  known  to  the  defendants  herein  and  said  Sam 
Macri,  Joe  Macri  and  Don  Macri,  and  which  this 
plaintiff  is  informed  and  believes  and  alleges 
amomited  to  at  least  $17,480.28,  but  that  this  plain- 
tiff has  no  information  as  to  which  of  said  judg- 
ments over  said  amoimts  were  applied,  and  further 
alleges  that  said  judgments  over  in  said  Civil  Ac- 
tions have  been  partially  satisfied  by  the  amount 
of  said  payments  properly  applicable  thereto,  and 
that  thereafter,  at  a  date  unknown  to  this  plaintiff, 
said  Sam  Macri,  Joe  Macri  and  Don  Macri  settled 
and  discharged  all  remaining  liability  to  said  Conti- 
nental Casualty  Company  under  said  judgments 
over,  by  the  payment  of  certain  amounts  of  money 
thereon,  the  amount  so  paid  unknown  to  this  plain- 
tiff, but  that  in  lieu  and  instead  of  having  said 
judgments  satisfied  and  discharged  of  record, 
caused  said  judgments  to  be  assigned  to  the  Defend- 
ant Herman  Howe  herein,  for  the  purpose  of  hav- 
ing said  Defendant  Howe  attempt  to  collect  said 
judgments  and  attorneys'  fees  in  full  from  this 
plaintiff  without  any  credit  for  the  use  and  benefit 
of  said  Sam  Macri,  Joe  Macri  and  Don  Macri,  and 
plaintiff  further  alleges  that  the  Defendant  Howe 
herein  has  no  interest  in  said  judgments,  and  the 
collection  thereof,  except  as  an  agent  of  said  Sam 
Macri,  Joe  Macri  and  Don  Macri. 
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X. 

That  the  Defendant  Herman  Howe,  acting  for 
and  on  behalf  of  the  Defendants  Sam  Macri,  Don 
Macri  and  Joe  Macri,  caused  or  induced  the  Defend- 
ant Continental  Casualty  Company  to  assign  to  him 
the  judgments  taken  by  Defendant  Continental 
Casualty  Company  in  the  United  States  District 
Court  for  the  District  of  Washington,  Eastern  Di- 
vision, against  Sam  Macri,  Don  Macri,  Joe  Macri, 
Clyde  Philp  and  A.  J.  Goerig,  copartners  and  joint 
venturers,  for  which  assignment  the  Defendant 
Herman  Howe  paid  no  consideration,  (the  small 
consideration  being  advanced  by  Defendants  Sam 
Macri,  Don  Macri  and  Joe  Macri). 

XI. 

That  thereupon  the  Defendant  Herman  Howe, 
acting  for  and  on  behalf  of  his  principals,  Sam 
Macri,  Don  Macri  and  Joe  Macri,  brought  an  action 
against  the  plaintiff  in  the  Supreme  Court  of  the 
comitry  of  Peru  in  order  to  enforce  the  collection 
of  such  judgments  mentioned  above  from  this 
plaintiff. 

XII. 

That  in  the  Supreme  Court  of  the  nation  of 
Peru  one  resisting  a  judgment  transferred  there 
cannot  show  that,  as  in  this  instance,  the  judg- 
ment sued  upon  is  actually  owned  by  a  partner  and 
joint  venturer  and  arose  out  of  a  joint  venture  or 
partnership  in  which  there  has  been  no  accounting. 
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XIII. 

That  the  said  Sam  Macri,  Joe  Macri  and  Don 
Macri  are  the  real  parties  in  interest,  and  are 
proper,  necessary  and  indispensable  parties  to  this 
action. 

XIV. 

Plaintiff  alleges  that  under  the  terms  and  con- 
ditions of  said  agreement  terminating  said  joint 
venture,  this  plaintiff  and  A.  J.  Goerig  are  jointly 
but  conditionally  liable  to  said  Sam  Macri,  Joe 
Macri  and  Don  Macri  only  to  the  extent  of  fifty-two 
and  one-third  (52^)  per  cent  of  any  loss  sustained 
by  said  Sam  Macri,  Joe  Macri  and  Don  Macri  in 
the  performance  of  said  contracts  covering  speci- 
fications No.  1062  and  No.  1068,  when  such  loss,  if 
any,  is  ascertained  and  determined,  provided  that 
the  performance  of  said  contracts  by  said  Sam 
Macri,  Joe  Macri  and  Don  Macri  was  performed 
in  a  proper  and  workmanlike  manner  as  expedi- 
tiously as  possible,  and  as  required  by  their  con- 
tractural  obligations;  that  although  duly  demanded 
by  this  plaintiff  and  said  A.  J.  Goerig,  said  Sam 
Macri,  Joe  Macri  and  Don  Macri  have  failed,  neg- 
lected and  refused  to  furnish  any  accounting  of 
their  receipts  and  disbursements  on  said  contracts, 
and  by  reason  thereof,  the  profit  or  loss  thereon,  if 
any  there  be,  has  not  been  determined  or  ascer- 
tained, and  by  reason  thereof  their  action  on  the 
judgments  is  prematurely  brought. 

XV. 

That  the  Defendant  Herman  Howe,  acting  for 
and  on  behalf  of  the  Defendants  Sam  Macri,  Joe 
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Macri  and  Don  Macri,  brought  an  action  in.  the 
United  States  District  Court  in  Idaho  for  the  East- 
ern Division,  being  entitled  Herman  Howe,  Plain- 
tifi:,  vs.  A.  J.  Goerig,  Defendant,  cause  No.  1772, 
which  file  is  made  part  of  these  pleadings  as  though 
fully  set  forth  herein  and  incorporated  herein  by- 
reference. 

XVI. 

That  in  this  action  before  the  United  States  Dis- 
trict Court  of  Idaho  Herman  Howe,  the  defendant 
in  the  present  action  and  the  plaintiff  in  Idaho,  al- 
though acting  for  and  on  behalf  of  the  joint  ven- 
turers, defendants  herein,  Sam  Macri,  Don  Macri 
and  Joe  Macri,  set  forth  the  judgments  resulting 
from  the  joint  adventure  between  Sam  Macri,  Don 
Macri  and  Joe  Macri  and  A.  J,  Goerig  and  this 
plaintiff;  set  forth  the  payment  of  these  judgments 
by  the  Defendant  Continental  Casualty  Company 
and  the  assignment  of  these  judgments  and  attor- 
neys' fees  by  Defendant  Continental  Casualty  Com- 
pany to  the  Defendant  Herman  Howe,  in  which  as- 
signment the  Defendant  Continental  Casualty  Com- 
pany attempted  to  limit  its  liability  for  making  the 
assignment  as  part  of  the  conspiracy  referred  to 
herein  later, 

XVII. 

That  the  action  in  Idaho,  above  referred  to,  was 
settled  by  the  defendant  therein,  A.  J.  Goerig,  by 
his  paying  to  the  plaintiff  therein,  Herman  Howe 
(a  defendant  herein),  the  simi  of  $2,250.00  as  a  re- 
sult of  which  an  order  was  entered  in  such  court 
dismissing  the  action,  and  in  accordance  therewith 
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a  release  in  full  signed  by  the  defendants  in  this  ac- 
tion, Sam  Macri,  Don  Macri  and  Joe  Macri  and 
Herman  Howe,  was  delivered  to  A.  J.  Goerig  who 
had  been  a  joint  venturer  with  the  Defendants  Sam 
Macri,  Don  Macri  and  Joe  Macri  and  this  plaintiff. 

XVIII. 

That  plaintiff  is  informed,  and  therefore  alleges, 
that  the  said  Sam  Macri,  Joe  Macri  and  Don  Macri 
sustained  no  loss  whatsoever  on  said  contracts  cov- 
ering Specifications  No.  1062  and  No.  1068,  and 
actually  realized  a  profit  thereof,  as  will  appear 
upon  a  true  and  correct  accounting  of  said  con- 
tracts being  had,  and  further  alleges  that  if  the 
said  Sam  Macri,  Joe  Macri  and  Don  Macri  did 
sustain  any  loss  on  said  contracts,  the  same  was 
due  and  caused  by  the  negligence  and  carelessness 
of  said  Sam  Macri,  Joe  Macri  and  Don  Macri  in  the 
performance  thereof,  by  allowing  the  work  to  be  un- 
duly delayed  without  cause,  improper  workman- 
ship and  otherwise  failing  to  meet  the  contractual 
obligations  required  under  said  contract. 

XIX. 

Plaintiff  requested  of  Defendants  Sam  Macri,  Joe 
Macri  and  Don  Macri  and  Herman  Howe  and  Con- 
tinental Casualty  Company,  and  of  each  of  them, 
that  he  or  it  satisfy  the  judgments  referred  to 
herein. 

XX. 

These  Defendants  Sam  Macri,  Joe  Macri  and 
Don  Macri,  by  and  through  their  agent,  Defendant 
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Herman  Howe,  are  attempting  to  do  indirectly  that 
which  they  could  not  do  directly,  viz.,  compel  this 
plaintiff  to  pay  the  costs  and  expenses  of  the  joint 
venture  between  the  Defendants  Macri,  on  the  one 
part,  and  A.  J.  Goerig  and  this  plaintiff,  on  the 
other  part,  by  virtue  of  the  purchase  of  the  judg- 
ments taken  by  Defendant  Continental  Casualty 
Company  arising  out  of  the  operation  of  the  joint 
venture,  without  these  same  parties  to  the  joint  ven- 
ture first  accounting  to  this  plaintiff  and  A.  J. 
Goerig  in  fraud  of  the  contractual  rights  of  the 
plaintiff,  particularly  since  the  Defendant  Howe  ap- 
pears only  as  the  agent  of  the  Defendants  Macri, 
and  the  Macri 's  acquired  these  judgments  arising 
out  of  the  joint  venture  at  a  percentage  on  the  dol- 
lar, and  the  result  of  the  enforcement  of  the  collec- 
tion of  these  judgments  would  result  in  the  pay- 
ment of  one  hundred  per  cent  (100%)  of  the  losses 
of  the  joint  venture  by  this  plaintiff,  contrary  to 
the  agreement  of  the  parties,  at  a  profit  to  the  De- 
fendants Macri,  even  though  the  joint  venture  ac- 
tually lost  money. 

XXI. 
Should  the  Defendant  Herman  Howe  prevail  in 
Peru,  the  following  inequitable  results  will  prevail: 
If  this  plaintiff  paid  the  judgments  and  attorneys' 
fees  in  full,  as  sought,  and  looked  to  A.  J.  Goerig 
for  a  contribution  as  a  result  of  it,  the  plaintiff 
would  be  paying  in  full  the  judgment  and  attor- 
neys' fees  in  the  sum  of  $87,828.81.  A.  J.  Goerig 
would  have  available  to  him  the  defense,  first,  that 
there  had  been  no  accounting  of  the  joint  venture 
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between  A.  J.  Goerig  and  Clyde  Philp,  on  the  one 
part,  and  between  Sam  Macri,  Don  Macri,  Joe 
Macri,  this  plaintiff  and  A.  J.  Goerig,  Second,  that 
he,  A.  J.  Goerig,  had  satisfied  all  his  liability  on 
these  judgments  by  virtue  of  the  release  given 
him  by  these  Defendants  Herman  Howe,  Sam 
Macri,  Don  Macri  and  Joe  Macri,  leaving  the  plain- 
tiff to  pay  in  full  the  judgments  with  attorneys'  fees 
in  excess  of  $87,000.00  without  contribution,  or  right 
thereof,  from  any  of  the  other  joint  venturers  or 
partners  and  without  credit  for  payments  previ- 
ously made,  either  voluntarily  or  involuntarily,  by 
any  partner. 

XXII. 
Should  the  Defendant  Herman  Howe  be  per- 
mitted to  proceed  to  collect  these  judgments  in 
Peru,  he  would  be  attempting  to  collect  judgments 
and  attorneys'  fees  in  excess  of  $87,000.00  on  behalf 
of  Sam  Macri,  Don  Macri  and  Joe  Macri,  all  of 
whom  were  joint  ventui'ers  and  copartners  with  this 
plaintiff;  which  same  judgments  plaintiff  believes 
and  alleges  were  purchased  from  the  Defendant 
Continental  Casualty  Company  by  Sam  Macri,  Don 
Macri  and  Joe  Macri  from  profits  arising  from  the 
joint  venture  in  which  Sam  Macri,  Don  Macri  and 
Joe  Macri  and  A.  J.  Goerig  and  this  plaintiff  were 
involved,  and  out  of  which  these  same  judgments 
arose,  which  would  be  inequitable. 

XXIII. 

That  the  defendants,  and  each  of  them,  should  be 
restrained  by  this  court  from  in  any  way  prosecut- 
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ing  an  action  against  the  Plaintiff  Clyde  Philp  to 
collect  on  the  judgments  described  herein,  whether 
in  the  United  States  of  America  or  in  the  country 
of  Peru,  without  these  Defendants  Sam  Macri,  Joe 
Macri  and  Don  Macri  first  making  an  accoimting 
of  the  joint  venture  between  the  above-named  de- 
fendants and  A.  J.  Goerig  and  this  plaintiff. 

By  Way  of  a  Second  Cause  of  Action  This  Plain- 
tiff Complains  of  These  Defendants,  and  Each 
of  Them,  as  Follows: 

I. 

Plaintiff  reaffirms  paragraphs  I  to  XXII,  in- 
clusive, as  though  they  were  fully  set  forth  herein. 

II. 

Plaintiff  alleges  that  the  Defendant  Continental 
Casualty  Company  has  been  furnishing  surety 
bonds  for  and  on  behalf  of  all  the  defendants 
herein,  except  Herman  Howe,  before  and  since  the 
date  that  the  Defendant  Continental  Casualty  Com- 
pany assigned  its  various  judgments,  referred  to 
herein,  and  has  been  making  a  profit  from  such 
action. 

III. 

This  plaintiff  alleges  that  the  Defendant  Conti- 
nental Casualty  Company  assigned  these  judgments 
to  the  Defendant  Herman  Howe  as  part  of  a  scheme 
to  keep  the  custom  and  propitiate  the  Defendants 
Sam  Macri,  Joe  Macri  and  Don  Macri  to  the  end 
that  the  Defendant  Herman  Howe  would  harass  and 
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annoy  the  Plaintiff  Clyde  Philp  wherever  he  could 
be  found. 

IV. 
That  at  all  times  herein  mentioned  the  defendants 
Sam  Macri,  Joe  Macri,  Don  Macri,  Continental 
Casualty  Company  and  Herman  Howe,  and  each  of 
them,  knew  that  there  was  an  agreement  termi- 
nating the  joint  venture  between  this  plaintiff  and 
A.  J.  Goerig  and  the  defendants  Macri,  a  copy  of 
which  termination  agreement  is  attached  hereto,  as 
aforesaid,  and  knew  that  this  plaintiff  and  A.  J. 
Goerig  were  liable  on  such  agreement  for  only  fifty- 
two  and  one-third  per  cent  (52^%)  of  all  loss  sus- 
tained by  the  said  Sam  Macri,  Joe  Macri  and  Don 
Macri  in  the  performance  of  the  contracts  covering 
specifications  No.  1062  and  No.  1068  when  such  loss, 
if  any,  is  ascertained  and  determined  under  the 
conditions  of  said  agreement. 

V. 

These  defendants,  as  aforesaid,  and  each  of  them, 
knew  that  this  plaintiff  and  A.  J.  Goerig  had  de- 
manded of  Sam  Macri,  Joe  Macri  and  Don  Macri 
that  they,  the  defendants  Macri,  furnish  an  account- 
ing of  the  receipts  and  disbursements  on  such  con- 
tracts and  these  defendants  further  knew  that  the 
defendants  Sam  Macri,  Joe  Macri  and  Don  Macri 
had  failed  and  refused  to  furnish  any  accounting 
of  their  receipts  and  disbursements  on  the  afore- 
said contracts. 
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VI. 

Plaintiff  alleges  that  the  defendants  above  named, 
Sam  Macri,  Joe  Maori  and  Don  Macri  and  Herman 
Howe  on  behalf  of  themselves  and  the  communities 
of  themselves  and  their  respective  wives  and  the 
Continental  Casualty  Company  conspired  together 
to  harass  and  annoy  this  plaintiff  Clyde  Philp 
and  instituted  legal  proceedings  to  compel  him  to 
pay  one  himdred  per  cent  (100%)  of  the  judgments 
origmally  satisfied  by  Continental  Casualty  Com- 
pany, although  all  parties  well  knew  that  the  lia- 
bility of  this  plaintiff  Clyde  Philp  could  not  exceed 
fifty- two  and  one-third  per  cent  (521/3%)  of  such 
judgments. 

VII. 

These  defendants,  and  each  of  them,  further  con- 
spired to  damage  the  credit  and  reputation  of  the 
plaintiff  Clyde  Philp  in  the  territory  and  neighbor- 
hood where  he  is  engaged  in  the  general  construc- 
tion business,  to  wit,  Lima,  Peru,  by  contacting 
residents  of  Peru  and  advising  them  that  the  plain- 
tiff was  heavily  indebted  to  these  defendants,  and 
giving  an  incomplete  and  derogatory  view  of  such 
judgments  and  the  facts  surrounding  the  taking 
of  them,  and  by  instituting  suit  in  Lima,  Peru,  in 
order  to  collect  the  total  judgments  referred  to 
herein,  all  to  plaintiff's  damage. 

VIII. 

That  in  furtherance  of  the  conspiracy  between 
the  defendants,  these  defendants  caused  Hennan 
Howe  to  institute  an  action  in  Lima,  Peru,  on  the 
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judgments  which  had  been  frauduently  nominally 
assigned  to  the  defendant,  Howe,  although  each  de- 
fendant well  knew  that  the  courts  of  Peru  and  the 
courts  of  this  nation  were  being  asked  to  aid  the 
defendants  in  their  completion  of  an  illegal  act, 
namely,  to  compel  plaintiff  to  pay  one  hundred  per 
cent  (100%)  of  the  judgments  to  his  partners  and 
members  of  a  joint  venture  because  of  alleged  losses 
of  joint  venture  and  partnership,  without  there  first 
being  had  an  accomiting  of  this  joint  venture  and 
partnership,  thus  allowing  the  defendants  to  profit 
by  their  own  wrong  doing  and  misdeeds  in  the  com- 
pletion of  the  contracts  of  the  partnership  and  joint 
venture  and  subsequent  actions. 

By  Way  of  a  Third  Cause  of  Action  This  Plaintiff 
Complains  and  Alleges  as  Follows : 

I. 

Plaintiff  reaffirms  paragraphs  I  to  XXII,  inclu- 
sive, of  his  first  cause  of  action  and  paragraphs  I 
to  VIII  of  the  second  cause  of  action  as  though 
fully  set  forth  herein. 

II. 

That  these  defendants  have  slandered  the  plain- 
tiff, his  credits  and  reputation  in  Lima,  Peru,  where 
plaintiff  is  in  business,  by  circulating  in  financial 
circles  in  that  city  the  erroneous  story  that  defend- 
ants would  sue  and  did  sue  plaintiff  because  he  did 
not  pay  his  share  of  a  joint  venture  and  partner- 
ship, when  in  truth  and  effect  these  defendants  well 
knew  that  plaintiff  was  being  asked  to  pay  more 
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than  one  hundred  per  cent  (100%)  of  the  alleged 
losses  without  these  defendants  giving  an  account- 
ing and  proving  such  losses  took  place. 

III. 

By  such  slanderous  and  illegal  conduct  of  the  de- 
fendants plaintiff  has  been  damaged  in  the  sum  of 
one  hundred  thousand  dollars   ($100,000.00). 

IV. 

That  as  a  result  of  the  acts  of  these  various  de- 
fendants the  credit  and  reputation  of  this  plaintiff, 
Clyde  Philp,  has  been  damaged  in  the  smn  of  two 
hmidred  thousand  dollars  ($200,000.00),  as  alleged 
in  his  second  cause  of  action  herein. 

Wherefore  this  plaintiff  prays  that  he  have  judg- 
ment against  these  defendants,  and  each  of  them, 
in  his  first  cause  of  action  for  an  order  restraining 
them,  and  each  of  them,  from  bringing  any  action 
or  prosecuting  any  judgment  against  this  plaintiff 
which  arise  out  of  the  assignment  to  Herman  Howe 
by  Continental  Casualty  Company  of  the  judgments 
heretofore  referred  to  taken  in  the  United  States 
District  Court  for  the  Eastern  District  of  Washing- 
ton, Southern  Division,  until  these  defendants,  Sam 
Macri,  Joe  Macri  and  Don  Macri,  have  furnished 
an  accounting  of  their  receipts  and  disbursements 
on  contracts  No.  1062  and  No.  1068  of  the  Roza 
Division  of  the  Yakima  Project,  Washington,  and 
until  further  all  liability  can  be  determined  by  a 
court  of  proper  jurisdiction. 
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This  plaintiff  further  prays  judgment  on  his  sec- 
ond cause  of  action  against  the  defendants,  and 
each  of  them,  for  damages  done  to  his  character  and 
credit  in  the  sum  of  two  hundred  thousand  dollars 
($200,000.00)  by  virtue  of  their  unlawful  and  illegal 
prosecution  of  the  attempted  collection  of  the  judg- 
ments recovered  by  Continental  Casualty  Company 
in  the  United  States  District  Court  for  the  Western 
District  of  Washington  and  which  were  subse- 
quently assigned  to  Herman  Howe,  all  to  plaintiif 's 
damage. 

This  plaintiff  further  prays  that  he  have  judg- 
ment against  the  defendants,  and  each  of  them,  in 
his  third  cause  of  action  for  his  damages  in  the  sum 
of  one  hundred  thousand  dollai-s  ($100,000.00). 

/s/  GRANVILLE  EGAN, 

Attorney  for  Plaintiff. 


EXHIBIT  A 

Agi-eement  Terminating  Joint  Ventui-es 

By  Virtue  of  This  Agreement,  made  and  entered 
into  on  July  15,  1944,  by  and  between  Macri  &  Com- 
pany, a  copartnership,  herein  referred  to  as  First 
Party,  and  A.  J.  Goerig  and  Clyde  Philp,  individu- 
ally and  constituting  a  copartnership  as  Goerig  & 
Philp  or  A.  J.  Goerig  Construction  Co.,  herein  re- 
ferred to  as  Second  Parties, 
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Witnesseth : 

The  parties  hereto  heretofore  and  on  or  about 
December  11,  1943,  entered  into  each  of  the  several 
joint  venture  agreements  in  relation  to  the  following 
operations : 

(1)  A  corporation  as  formed  under  the  name 
and  style  of  Macri  Development  Company,  for  the 
piu'pose  and  intention  of  developing  Real  Estate  and 
building  194  Federal  Housing  Administration 
dwelling  units,  as  per  plans  and  specifications,  be- 
tween 135th  Street  South  and  140th  Street  South, 
near  the  Pacific  Highway  south  of  Seattle  in  King 
County,  Washington. 

(2)  Contract  No.  2912,  construction  on  Second- 
ary State  Highway  No.  1-S,  Johnson  &  Jim  Creek 
Bridges,  Cowlitz  County,  Washington. 

(3)  Contract  No.  12r-14825,  Spec.  1062,  earth- 
work, pipe  lines  and  structures.  Laterals  69.3  to 
69,8  and  sublaterals  and  Diversion  Channels.  Roza 
Division,  Yakima  Project,  Washington. 

(4)  Earthwork  pipe  lines  and  structures.  Lat- 
erals 70.1  to  80.1  and  sublateral.  East  Turbine 
Laterals  Sta.  260-00  to  end  and  Sublaterals  East 
Turbine  Lateral  Wasteway  and  Diversion  Chamiels, 
Mile  51.74  to  Mile  58.45,  Roza  Division,  Yakima 
Project,  Washington. 

(5)  The  work  to  be  done  on  Project  9536,  Con- 
tract W7412-eng-l,  duPont  RPG-4344  being  con- 
structed at  Richland,  Washing-ton,  being  kno\\Ti  as 
the  Sewer  and  Watermain  Facilities  Richland,  Sub- 
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contract  No.  4,  Richland,  Washington,  as  it  now 
exists. 

That  the  parties  hereto  are  desirous  of  terminat- 
ing, cancelling  and  nullifying  each  of  said  joint 
venture  agreements  in  relation  to  each  of  said  op- 
erations, and  now  in  consideration  of  the  mutual 
engagements  on  the  part  of  each  of  the  parties 
hereto  herein  contained,  and  in  further  considera- 
tion of  the  sum  of  Ten  Dollars  ($10.00)  in  hand 
paid  by  each  of  the  parties  hereto,  one  unto  the 
other,  it  is  now  agreed  that  each  of  said  joint  ven- 
ture agreements  between  the  parties  hereto  in  re- 
lation to  each  of  said  projects  above  described,  (1), 
(2),  (3),  (4)  and  (5),  are  hereby  and  now  mutually 
cancelled,  terminated  and  ended  as  though  they  had 
never  been  entered  into,  saving  imto  the  parties, 
however,  the  duties,  obligations,  liabilities  and  re- 
sponsibilities as  hereinafter  set  forth. 

(1)  It  is  understood  that  in  reference  to  the 
first  four  contracts  or  projects  referred  to  herein- 
before, the  contracts  with  the  owners  were  entered 
into  by  first  party  and  that  second  parties  did  not 
appear  therein  excepting  as  to  the  first  project,  this 
was  a  corporation  formulated  to  carry  on  a  build- 
ing operation  and  second  parties  have  advanced 
certain  money  in  connection  with  said  enterprise, 
credit  for  which  second  parties  shall  receive.  Each  of 
the  said  first  four  projects  fii'st  party  shall  com- 
plete and  perform  as  expeditiously  as  possible  and 
as  required  by  their  contract  obligations,  and  in 
event  first  party  sustains  financial  loss  in  respect 


24  Clyde  PJiilp  vs. 

to  the  performance  of  any  of  said  projects  or  con- 
tracts, then  when  said  loss  is  ascertained  and  deter- 
mined, second  parties  will  pay  to  first  party  on  each 
of  said  projects  upon  which  a  loss  may  result  521/3% 
thereof.  In  determining  the  amount,  if  any,  which 
second  parties  shall  pay  to  first  party,  each  of  said 
projects  shall  be  treated  separately  and  profit,  if 
any,  realized  by  first  party  on  one  or  some  of  said 
projects  shall  not  be  taken  into  consideration  as  to 
any  loss  that  may  be  sustained  upon  any  of  the 
others.  In  this  respect,  in  order  to  ascertain  profit 
and  loss,  each  transaction  shall  be  considered  en- 
tirely separate. 

(2)  As  to  Project  (5),  this  contract  with  the 
owner  was  entered  into  by  second  parties  directly 
with  the  owner,  and  first  party  does  not  appear 
therein,  and  second  parties  shall  proceed  with  the 
performance  of  the  same  as  though  no  joint  venture 
agreement  had  ever  been  entered  into  in  respect 
thereto,  and  second  parties  shall  be  entitled  to  re- 
ceive all  profits  that  may  come,  arise  or  grow  in  con- 
nection therewith,  and  shall  themselves  bear  and 
pay  any  and  all  losses  that  may  occur  and  shall 
save  first  party  harmless  from  any  legal  liability 
or  responsibility  whatsoever  in  connection  with  the 
completion  and  performance  of  the  same. 

(3)  Second  parties  shall  pay  to  first  party,  as 
soon  as  the  amount  is  ascertained,  the  equipment 
rentals  for  first  party's  two-hoe  shovels  on  the  basis 
of  the  rental  agreement  regarding  the  same  hereto- 
fore used,  and  now  being  used  by  second  parties 
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upon  Project  (5),  as  aforesaid,  and  will  likewise 
pay  for  the  repairs  that  are  required  upon  first 
party's  Lorraine  Shovel  use,  as  being  used  by  sec- 
ond parties  on  Project  (5), 

(4)  In  determining  whether  any  loss  on  any  of 
said  projects  results  to  first  party,  it  is  agreed  that 
no  rental  on  any  of  first  party's  equipment  fur- 
nished and  used  on  any  of  the  same  shall  be  charged, 
and  it  is  further  agreed  that  second  parties  are 
to  charge  no  equipment  rental  against  first  party 
on  Project  (1),  known  and  designated  as  "Val  Yue 
Real  Estate  Development." 

(5)  It  is  understood  that  in  the  settlement  and 
adjustment  now  being  made  between  the  parties  in 
respect  to  said  joint  ventures,  second  parties  will 
transfer  to  first  parties  all  of  the  corporate  stock  in 
Macri  Development  Company,  a  corporation,  that 
has  or  in  reference  to  which  it  may  become  neces- 
sary to  issue  to  second  parties  or  either  of  them, 
and  that  second  parties  shall  receive  a  credit  there- 
for from  first  parties  of  $37,500.00.  That  second  par- 
ties upon  Project  (5)  are  to  receive  or  be  credited 
with,  as  between  the  parties,  the  sum  of  $56,604.00, 
and  the  difference  between  said  sums  of  $37,500.00 
and  $56,604.00,  or  the  sum  of  $19,104.00,  is  now 
acknowledged  as  having  been  paid  by  second  parties 
to  first  party  concurrently  with  the  execution  and 
delivery  of  these  presents. 

(6)  It  is  further  agreed  and  understood  that 
there  are  other  joint  ventures  between  the  parties 
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hereto  that  are  not  mentioned  herein,  some  of  which 
have  not  been  received  by  the  owners,  some  of  which 
are  in  the  process  of  construction  looking  toward 
completion.  That  in  respect  to  none  of  these  shall 
the  relationship  of  the  parties  in  any  respect  be 
changed  by  this  agreement,  and  that  their  relation- 
ship as  joint  venturers  is  only  concluded  in  respect 
to  those  hereinbefore  specifically  described  and  men- 
tioned and  that  their  relationship  in  respect  only 
to  those  are  hereby  terminated  and  ended  and  as 
herein  specified. 

(7)  It  is  further  agreed  that  certain  funds  of 
a  joint  venture  between  the  parties  hereto,  com- 
monly referred  to  as  Stadium  Homes,  a  housing 
project  being  constructed  in  Seattle,  Washington, 
have  been  diverted  to  some  or  all  of  the  first  four 
projects  or  operations  as  hereinbefore  described. 
First  parties  now  agree  to  forthwith  and  immedi- 
ately cause  said  diverted  funds  to  be  returned  to 
the  bank  account  of  the  Stadium  Homes  joint  ven- 
ture, in  which  all  of  the  parties  hereto  are  jointly 
interested,  and  not  allow  any  subsequent  diversion 
or  diversions  of  the  funds  of  that  joint  venture  in 
aid  or  in  assistance  of  any  of  first  party's  subse- 
quent operations,  without  second  parties'  written 
consent. 

(8)  It  is  further  understood  and  agreed  that 
this  arrangement  as  hereinbefore  specified  between 
the  parties  is  done  and  accomplished  in  a  spirit  of 
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co-operation  and  friendship  between  all  the  parties 
hereto,  and  that  either  of  the  parties  hereto  will,  if 
called  upon  by  the  other  parties,  give  and  render 
every  possible  assistance,  one  unto  the  other,  in  the 
completion  of  any  or  all  of  said  projects.  If  the 
rendition  of  such  co-operation  and  assistance  by 
one  party  unto  the  other  in  this  respect  involves 
financial  expenditures  subsequent  hereto,  reimburse- 
ment by  one  party  unto  the  other  shall  be  deter- 
mined and  settled  when  the  assistance  is  sought  or 
obtained. 

(9)  In  connection  with  the  completion  of  tliJi- 
organization  of  Macri  Development  Company,  a 
corporation,  and  the  preparation  of  its  books,  rec- 
ords and  the  issuance  of  its  corporate  stock,  and 
particularly  by  Clyde  Philp,  one  of  the  second  par- 
ties, who  has  been  elected  secretary  of  said  corpo- 
ration and  has  performed  duties  in  that  capacity, 
each  of  second  parties  will  sign  any  and  all  addi- 
tional papers  or  documents  as  and  when  their  signa- 
tures are  required,  in  order  to  expedite  and  com- 
plete all  of  the  business  affairs  of  said  corporation 
and  enable  it  to  arrange  its  books  of  account,  cor- 
porate records,  and  financial  set-up  along  the  lines 
as  originally  agi-eed  upon  between  the  parties.  It  is 
imderstood,  however,  that  Clyde  Philp,  concurrently 
with  the  execution  of  these  presents,  is  resigning  as 
secretary  of  said  corporation,  but  agrees  to  continue 
to  act  as  such  until  the  acceptance  of  his  resignation 
by  the  Board  of  Directors  of  said  corporation  has 
been  accomplished. 
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In  Witness  Whereof  the  parties  hereto  have 
caused  these  presents  to  be  executed  and  delivered 
the  day  and  date  first  above  written. 

MACRI  &  COMPANY, 

By  /s/  DON  MACRI, 

One  of  Said  Firm,  but  Authorized  to  Act  in  This 

Matter  for  it.  _.        _ 

(First  Party.) 

/s/  CLYDE  PHILP, 

/s/  A.  J.  GOERIG, 
Individually  and  d/b/a  Goerig  &  Philp  and/or  A.  J. 
Goerig  Construction  Co. 

(Second  Parties.) 

[Endorsed] :     Filed  February  21,  1957. 


[Title  of  District  Court  and  Cause.] 

AMENDED  MOTION  TO  DISMISS 

Defendant  Continental  Casualty  Company  moves 
the  Court  as  follows : 

1.  To  dismiss  the  first  cause  of  action  because 
the  complaint  fails  to  state  a  claim  against  defend- 
ant Continental  Casualty  Company  upon  which  re- 
lief can  be  granted. 

2.  To  dismiss  the  second  cause  of  action  because 
the  complaint  fails  to  state  a  claim  against  defend- 
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ant  Continental  Casualty  Company  upon  which  re- 
lief can  be  granted. 

3.  To  dismiss  the  third  cause  of  action  because 
the  complaint  fails  to  state  a  claim  against  defend- 
ant Continental  Casualty  Company  upon  which  re- 
lief can  be  granted. 

SKEEL,  McKELVY,  HENKE, 
EVENSON  &  UHLMANN, 

/s/  WILLARD  E.  SKEEL, 
Attorneys    for    Defendant    Continental    Casualty 
Company. 

Receipt  of  copy  acknowledged. 
[Endorsed] :     Filed  April  8,  1957. 


[Title  of  District  Court  and  Cause.] 

MOTION  OF  DEFENDANTS  JOSEPH  MACRI 
AND  ELEANOR  MACRI  TO  DISMISS 

The  defendants,  Joseph  Macri  and  Eleanor  Macri, 
his  wife,  move  the  Court  as  follows : 

1.  To  dismiss  the  action  because  the  Complaint 
fails  to  state  a  claim  against  these  defendants  upon 
which  relief  can  be  granted. 

2.  To  dismiss  the  first  cause  of  action  set  out  in 
plaintiff's  Complaint,  because  it  fails  to  state  a 
claim  upon  which  relief  can  be  granted. 
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3.  To  dismiss  the  second  cause  of  action  set  out 
in  plaintiff's  Complaint  because  it  fails  to  state  a 
claim  upon  which  relief  can  be  granted. 

4.  To  dismiss  the  third  cause  of  action  set  out 
in  plaintiff's  Complaint  because  it  fails  to  state  a 
claim  upon  which  relief  can  be  granted. 

5.  To  dismiss  the  action  because  the  Complaint 
fails  to  set  out  a  short  and  plain  statement  of  the 
claim  of  plaintiff,  as  required  by  Rule  8  (a)  (2)  of 
the  Rules  of  Civil  Procedures. 

LYCETTE,  DIAMOND  & 
SYLVESTER, 

Attorneys  for  Joseph  Macri  and  Eleanor  Macri,  His 
Wife. 

Receipt  of  copy  acknowledged. 
[Endorsed]  :    Filed  April  22, 1957. 


[Title  of  District  Court  and  Cause.] 

MOTION  OF  DEFENDANTS  SAM  MACRI  AND 
PAULINE  MACRI,  HUSBAND  AND 
WIFE,  AND  DON  R.  MACRI  AND  KATH- 
LEEN N.  MACRI,  HUSBAND  AND  WIFE, 
TO  DISMISS 

The  defendants,  Sam  Macri  and  Pauline  Macri, 
husband  and  wife,  and  Don  R.  Macri  and  Kathleen 
N.  Macri,  husband  and  wife,  move  the  Court  as 
follows : 
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1.  To  dismiss  the  action  because  the  Complaint 
fails  to  state  a  claim  against  these  defendants  upon 
which  relief  can  be  granted. 

2.  To  dismiss  the  first  cause  of  action  set  out  in 
plaintiff's  Complaint,  because  it  fails  to  state  a 
claim  upon  which  relief  can  be  granted. 

3.  To  dismiss  the  second  cause  of  action  set  out 
in  plaintiff's  Complaint  because  it  fails  to  state  a 
claim  upon  which  relief  can  be  granted. 

4.  To  dismiss  the  third  cause  of  action  set  out 
in  plaintiff's  Complaint  because  it  fails  to  state  a 
claim  upon  which  relief  can  be  granted. 

5.  To  dismiss  the  action  because  the  Complaint 
fails  to  set  out  a  short  and  plain  statement  of  the 
claim  of  plaintiff,  as  required  by  Rule  8  (a)  (2)  of 
the  Rules  of  Civil  Procedures. 

LYCETTE,  DIAMOND  & 
SYLVESTER, 
Attorneys  for  Sam  Macri  and  Pauline  Macri,  His 
Wife,  and  Don  R.  Macri  and  Kathleen  Maori, 
His  Wife. 

Receipt  of  copy  acknowledged. 
[Endorsed] :     Filed  April  22,  1957. 
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[Title  of  District  Court  and  Cause.] 

MOTION  OF  DEFENDANTS  HERMAN  HOWE 
AND  VIOLA  B.  HOWE  TO  DISMISS 

The  Defendants,  Herman  Howe  and  Viola  B. 
Howe,  his  wife,  move  the  Court  as  follows: 

1.  To  dismiss  the  action  because  the  Complaint 
fails  to  state  a  claim  against  these  defendants  upon 
which  relief  can  be  granted. 

2.  To  dismiss  the  first  cause  of  action  set  out  in 
plaintiff's  Complaint,  because  it  fails  to  state  a 
claim  upon  which  relief  can  be  granted. 

3.  To  dismiss  the  second  cause  of  action  set  out 
in  plaintiff's  Complaint  because  it  fails  to  state  a 
claim  upon  which  relief  can  be  granted. 

4.  To  dismiss  the  third  cause  of  action  set  out  in 
plaintiff's  Complaint  because  it  fails  to  state  a  claim 
upon  which  relief  can  be  granted. 

5.  To  dismiss  the  action  because  the  Complaint 
fails  to  set  out  a  short  and  plain  statement  of  the 
claim  of  plaintiff,  as  required  by  Rule  8  (a)  (2)  of 
the  Rules  of  Civil  Procedures. 

LYCETTE,  DIAMOND  & 
SYLVESTER, 
Attorneys  for  Herman  Howe  and  Viola  B.  Howe, 
His  Wife. 

Receipt  of  copy  acknowledged. 
[Endorsed] :    Filed  April  22,  1957. 
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[Title  of  District  Court  and  Cause.] 

MEMORANDUM  DECISION  AND  ORDER 

Defendant's  motions  to  dismiss  the  complaint  and 
each  of  the  three  alleged  causes  of  action  stated 
therein  have  been  considered  in  the  light  of  the 
various  memoranda  filed  at  the  oral  argument. 

The  complaint  to  some  extent  is  violative  of  Rule 
8(a)(2),  F.  R.  Civ.  P.,  requiring-  "a  short  and  plain 
statement  of  the  claim"  and  requires  careful  study 
for  elimination  of  conclusions  of  law  and  other 
extraneous  matter.  On  such  reading  of  the  complaint 
it  appears  that  in  his  first  cause  of  action  plaintiff 
seeks  a  decree  of  this  court  restraining  defendants 
from  proceeding  in  the  Peruvian  courts  to  enforce 
a  judgment  previously  obtained  against  plaintiff 
in  a  district  court  of  the  United  States.  Due  to 
voluntary  residence  in  Peru,  as  alleged  in  the  com- 
plaint, plaintiff  is  subject  to  the  jurisdiction  of  the 
courts  of  that  country.  From  the  record  it  appears 
that  plaintiff  has  actively  appeared  in  and  thus  far 
unsuccessfully  contested  the  Peruvian  lawsuit  which 
he  now  prays  this  court  to  terminate  by  restraining 
defendants  from  further  contesting  plaintiff's  ap- 
peal of  that  case  now  pending  in  an  appellate  court 
of  Peru.  In  these  circumstances  the  allegations  of 
plaintiff's  first  cause  of  action  do  not  state  a  claim 
showing  plaintiff  entitled  to  either  equitable  or  legal 
relief. 

Both  plaintiff's  second  and  third  causes  of  action, 
while  containing  scattered,  incidental  allegations,  in 
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ultimate  substance  charge  defendants  with  malicious 
prosecution  of  a  civil  action.  The  law  of  the  state 
of  Washington,  controlling  in  this  diversity  pro- 
ceeding under  Erie  v.  Tompkins,  304  U.S.  64,  clearly 
forbids  the  assertion  of  a  claim  for  damages  under 
the  facts  alleged  in  plaintiff's  complaint,  there  being 
no  allegation  of  arrest  of  the  person  or  attachment 
of  the  property  of  plaintiff  or  any  other  *' special 
injury"  not  the  necessary  result  of  the  lawsuit 
brought  by  defendants  against  plaintiff.  Petrich  v. 
McDonald,  44  Wn.  2d  211  (1954). 

It  therefore  appears  that  neither  the  complaint 
as  a  whole,  nor  any  of  the  three  causes  of  action 
alleged  therein,  states  a  claim  upon  which  relief 
can  or  ought  to  be  granted.  It  is  therefore 

Ordered  that  plaintiff's  complaint  and  each  cause 
of  action  alleged  therein  be  and  the  same  hereby  is 
dismissed. 

Dated  this  19th  day  of  September,  1957. 

/s/  GEO.  H.  BOLDT, 

United  States  District  Judge. 

[Endorsed]:  Filed  and  entered  September  20, 
1957. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

To:  Sam  Macri  and  Pauline  Macri,  Husband  and 
Wife;  Joseph  Macri  and  Eleanor  Macri,  Hus- 
band and  Wife ;  Don  R.  Macri  and  Kathleen  N. 
Macri,  Husband  and  Wife;  Continental  Cas- 
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ualty  Company,  a  Corporation;  and  Heiman 
Howe  and  Viola  B.  Howe,  Husband  and  Wife ; 
and  Lycette,  Diamond  and  Sylvester,  Their  At- 
torneys, and  to  the  Clerk  of  the  Court: 

Please  take  notice  that  Clyde  Philp,  plaintiff 
herein,  by  and  through  his  attorney,  Granville  Egan, 
hereby  appeals  to  the  Circuit  Court  of  Appeals, 
Ninth  District,  from  that  certain  judgment  of  the 
United  States  District  Court  for  the  Western  Dis- 
trict of  Washington,  Northern  Division,  filed  in  the 
Clerk's  office  September  20,  1957,  which  judgment 
dismisses  the  complaint  of  the  plaintiff.  Clyde  Philp 
appeals  from  each  and  every  part  of  said  judgment. 

Dated  at  Seattle,  Washington,  this  ....  day  of 
October,  1957. 

/s/  GRANVILLE  EGAN, 

Attorney  for  Clyde  Philp, 
Plaintiff  and  Appellant. 

[Endorsed]:     Filed  October  18,   1957. 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

United  States  of  America, 

Western  District  of  Washington — ss. 

I,  Millard  P.  Thomas,  Clerk  of  the  United  States 
District  Court  for  the  Western  District  of  Wash- 
ington, do  hereby  certify  that  pursuant  to  the  pro- 
visions of  Subdivision  1  of  Rule  10  of  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  and 
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Rule  75  (1),  FRCP,  I  am  transmitting;  herewith  the 
following  original  documents  in  the  file  dealing  with 
the  above  action  as  the  record  on  appeal  herein  to 
the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit  at  San  Francisco,  said  papers  and  docu- 
ments being  identified  as  follows : 

1.  Complaint,  filed  2-21-57. 

2.  Bond  for  costs,  Non-resident  Plaintiff,  filed 
2-21-57. 

3.  Summons  with  Marshal's  return  thereon,  filed 
2-28-57. 

4.  Appearance  for  defendants  Sam  and  Pauline 
Macri  and  Don  and  Kathleen  N.  Macri,  by  Josef 
Diamond,  filed  3-1-57. 

5.  Appearance  of  Joseph  Macri,  et  ux.,  by  Josef 
Diamond,  filed  3-1-57. 

6.  Appearance  of  Herman  Howe,  et  ux.,  by  Josef 
Diamond,  filed  3-1-57. 

7.  Appearance  of  Continental  Casualty  Company 
by  Willard  E.  Skeel,  filed  3-11-57. 

8.  Motion  Continental  Cas.  Co.  to  Dismiss,  filed 
3-15-57. 

9.  Amended  Motion  to  Dismiss,  filed  4-8-57. 

10.  Motion  of  Defendant  Joseph  Macri,  et  ux., 
to  Dismiss,  filed  4-22-57. 

11.  Motion  Defendants  Sam  Macri,  et  al.,  to  Dis- 
miss, filed  4-22-57. 

12.  Motion  Defendants  Herman  Howe,  et  ux., 
to  Dismiss,  filed  4-22-57. 

13.  Note  for  Hearing  of  Argument,  filed  6-28-57. 

14.  Motion  to  Amend,  filed  by  Plaintiff  7-17-57. 

15.  Note  for  Motion  Docket,  filed  7-17-57. 
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16.  Marshal's  return  on  Motion  to  Amend,  filed 
7-24-57. 

17.  Memorandum  of  Authorities  of  Defendants 
on  Motion  to  Dismiss,  filed  8-9-57. 

18.  Memorandum  of  Authorities  on  Behalf  of 
Con.  Cas.  Company,  filed  8-9-57. 

19.  Memorandum  of  Plaintiff  on  Motion  to  Dis- 
miss, filed  8-9-57. 

20.  Memorandum  Decision  and  Order,  dismiss- 
ing complaint,  filed  9-20-57. 

21.  Notice  of  Appeal,  filed  10-18-57. 

22.  Cost  Bond  on  Appeal,  filed  10-18-57. 

23.  Stipulation  between  Clyde  Philp  and  Con. 
Cas.  Co.,  filed  11-1-57. 

24.  Additional  Designation  of  Record  by  Re- 
spondent Continental  Casualty  Company,  filed 
11-1-57. 

T  further  certify  that  the  following  is  a  true  and 
correct  statement  of  all  expenses,  costs,  fees  and 
charges  incurred  in  my  office  by  appellant  for  pre])a- 
ration  of  the  record  on  appeal  in  this  cause,  to  wit : 
Filing  fee,  Notice  of  Appeal,  $5.00;  and  that  said 
amount  has  been  paid  to  me  by  counsel  for  the  Ap- 
pellant. 

In  Witness  Whereof  I  have  hereunto  set  my  hand 
and  affixed  the  official  seal  of  said  District  Court  at 
Seattle  this  25th  day  of  November,  1957. 

[Seal]  MILLARD  P.  THOMAS, 

Clerk; 

By  /s/  TRUMAN  EGGER, 

Chief  Deputy. 
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[Endorsed] :  No.  15798.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Clyde  Philp,  Appel- 
lant, vs.  Sam  Macri,  Pauline  Macri,  Joseph  Macri, 
Eleanor  Macri,  Don  R.  Macri,  Kathleen  N.  Macri, 
Herman  Howe  and  Viola  B.  Howe,  Appellees. 
Transcript  of  Record.  Appeal  from  the  United 
States  District  Court  for  the  Western  District  of 
Washington,  Northern  Division. 

Filed  November  26,  1957. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 

for  the  Ninth  Circuit 

No.  15798 

CLYDE  PHILP, 

Appellant, 
vs. 

SAM  MACRI  and  PAULINE  MACRI,  Husband 
and  Wife;  JOSEPH  MACRI  and  ELEANOR 
MACRI,  Husband  and  Wife;  DON  R.  MACRI 
and  KATHLEEN  N.  MACRI,  Husband  and 
Wife;  CONTINENTAL  CASUALTY  COM- 
PANY, a  Corporation;  and  HERMAN  HOWE 
and  VIOLA  B.  HOWE,  Husband  and  Wife. 

Respondents. 

STATEMENT  OF  POINTS  UPON  WHICH 
THE  APPELLANT  IS  RELYING 

1.  That  the  court  erred  in  holding  that  the  plain- 
tiff was  not  entitled  to  either  equitable  or  legal  re- 
lief in  his  first  cause  of  action  and  in  dismissing  the 
first  cause  of  action  of  the  plaintiff;  that  the  plain- 
tiff is  entitled  to  the  equitable  relief  sought; 

2.  That  the  court  committed  error  in  dismissing 
plaintiff's  second  and  third  causes  of  action  and  in 
dismissing  them  for  the  reason  that  a  legal  cause 
of  action  is  sta,ted  in  each. 

/s/  GRANVILLE  EGAN, 

Attorney  for  Appellant 
Clyde  Philp. 

Receipt  of  copy  acknowledged. 
[Endorsed] :    Piled  October  28,  1957. 
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[Title  of  Court  of  Appeals  and  Cause.] 

ORDER  OF  DISMISSAL  AS  TO 
CONTINENTAL  CASUALTY  COMPANY 

This  Matter  coming  on  this  day  before  the  under- 
signed Judge  of  the  above-entitled  Court  for  entry 
of  this  Order  of  Dismissal  as  to  respondent  Con- 
tinental Casualty  Company  and  based  upon  Stipu- 
lation signed  by  Granville  Egan,  attorney  of  record 
for  appellant  Clyde  Philp,  and  signed  by  Willard 
E.  Skeel,  attorney  of  record  for  respondent  Con- 
tinental Casualty  Company,  stipulating  that  said 
appeal  as  to  respondent  Continental  Casualty  Com- 
pany shall  be  dismissed  and  further  stipulating  that 
said  cause  of  action  and  all  three  causes  of  action 
set  forth  in  appellant's  complaint  as  to  Continental 
Casualty  Company  shall  be  dismissed  with  prejudice 
and  without  costs  to  any  party,  and  the  Court  being 
otherwise  fully  advised  in  the  premises,  it  is,  there- 
fore, 

Ordered  that  appellant's  complaint  and  each 
cause  of  action  alleged  therein  as  to  Continental 
Casualty  Company  be  and  the  same  is  hereby  dis- 
missed with  prejudice  and  without  costs,  and  it  is 
further 

Ordered  that  appellant's  appeal  in  the  above-en- 
titled cause  as  to  respondent  Continental  Casualty 
Company  be  and  the  same  is  hereby  dismissed  with 
prejudice  and  without  costs. 
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Done  this  22nd  day  of  January,  1958. 

/s/  ALBERT  LEE  STEPHENS, 
Judge,  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit; 

/s/  WM.  HEALY, 

/s/  WALTER  L.  POPE. 

Presented  by: 

/s/  WILLARD  E.  SKEEL. 

Approved  for  entry  1-15-58. 

/s/  GRANVILLE  EGAN. 

[Endorsed]:    Filed  January  24,  1958. 
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home  in  Los  Angeles,  California.  Subsequently 
Thomas  B.  Morgan  returned  to  Whiles'  home  with 
Paul  Ferguson.  Thereafter  on  the  8th  or  9th  of  Au- 
gust, 1954,  Thomas  B.  Morgan,  John  David  Whiles 
and  Paul  Ferguson  left  Los  Angeles,  California,  for 
Alaska  (TR  90).  Prior  to  their  departure,  Morgan 
had  purchased  a  1950  Nash  automobile  for  the  antici- 
pated trip  to  Alaska  (TR  187).  At  the  time  of  pur- 
chase of  the  1950  Nash,  Appellant,  Thomas  R.  Lile, 
gave  Morgan  $500.00  (TR  74,  188).  Morgan,  Ferguson 
and  Whiles  then  proceeded  to  drive  to  Yosemite  Na- 
tional Park  where  Whiles  saw  Lile  (TR  91).  At 
Yosemite,  Morgan  received  an  additional  $100.00 
from  Lile  to  pay  for  the  trip  to  Alaska  (TR  189). 
Morgan,  Ferguson,  and  Whiles  then  left  Yosemite 
and  drove  up  the  Alcan  Highway  to  Fairbanks, 
Alaska  (TR  191). 

Morgan,  Ferguson  and  Whiles  arrived  in  Fair- 
banks, Alaska,  on  the  15th  or  16th  of  August,  1954 
(TR  91).  During  the  next  two  days  they  attempted 
to  locate  a  certain  pickup  truck  but  v\^ere  unsucessful 
in  their  efforts.  Morgan  then  called  Lile  and  informed 
him  that  they  could  not  locate  the  pickup  truck.  Be- 
fore noon  on  the  18th  of  August,  1954,  Morgan  and 
Ferguson  returned  to  the  quarters  where  they  had 
been  staying  in  Fairbanks  and  at  this  time  Ferguson 
showed  Whiles  two  trays  of  diamond  rings  which  he 
had  under  his  shirt  (TR  92,  100).  When  questioned 
by  Whiles  as  to  where  they  had  obtained  the  diamond 
rings,  Morgan  and  Ferguson  stated  they  had  gotten 
them  down  on  the  corner.  Later  that  day  when  asked 


by  Whiles  whether  it  was  the  jewelry  store  on  the 
corner  of  Noble  and  Third  (Maddux's  Jewelry  Store) 
they  told  Whiles  that  was  the  store  from  which  they 
had  gotten  the  diamonds  (TR  93). 

During  the  evening  of  the  18th  of  August,  1954, 
while  Whiles  accompanied  Ferguson  to  the  Fairbanks 
Post  Office,  Ferguson  threw  the  boxes  which  had  con- 
tained the  diamond  rings  on  top  of  a  building  (TR 
94).  Morgan  had  previously  strung  the  rings  on  a 
piece  of  twine  (TR  95).  On  May  6,  1955,  Donald  T. 
Sullivan,  Special  Agent  for  the  FBI,  recovered  the 
empty  ring  boxes  from  the  roof  of  the  building  (TR 
147,  149,  150).  In  the  evening  of  August  20,  1954, 
Douglas  O.  Maddux,  a  Fairbanks  jeweler,  discovered 
that  two  boxes  containing  more  than  83  individual 
rings  (wedding  bands,  engagement  rings  and  dinner 
rings)  or  40  sets  of  rings,  having  a  retail  value  of  a 
''good  $8000.00"  were  missing  from  his  store  and 
thereupon  called  the  police  (TR  13,  16,  17).  On  Au- 
gust 19,  1954,  Morgan  and  Ferguson  were  seen  to- 
gether in  a  store  in  Fairbanks  owned  by  Robert  Glaus 
(TR  156).  On  August  21, 1954,  Morgan,  Ferguson  and 
Whiles  left  Fairbanks,  Alaska,  at  10 :00  a.m.  on  a  Pan 
American  flight  to  Seattle,  Washington  (TR  95,  179, 
193).  Morgan  had  himg  the  rings  inside  of  the  trousers 
he  was  wearing  and  carried  them  out  of  Fairbanks  to 
Seattle  in  this  manner  (TR  95).  While  in  Fairbanks 
Morgan  sent  a  telegram  to  Lile  in  San  Francisco  ask- 
ing for  $400.00  (TR75). 

Upon  their  arrival  in  Seattle,  Morgan,  Ferguson 
and  Whiles  checked  into  a  hotel;  Morgan  and  Fer- 


guson  occupied  a  room  together.  While  present  in  the 
room  occupied  by  Morgan  and  Ferguson,  Whiles  ob- 
served Morgan  put  the  stolen  rings  into  an  old  plastic 
electric  shaver  box.  Morgan  stated  to  Ferguson  and 
Whiles  that  he  was  going  to  ship  the  shaving  box 
containing  the  rings  to  Lile  (TR  95).  Morgan  then 
prepared  the  shaving  box  for  mailing.  On  the  day 
after  their  arrival  in  Seattle,  they  rented  a  car  to 
drive  to  San  Francisco,  California.  As  they  were 
driving  out  of  Seattle,  Morgan  went  into  a  post  o;ffice 
(TR  56,  96,  203).  During  the  period  they  were  in 
Seattle,  Morgan  called  Lile  stating  to  Lile  that  he 
wanted  $400.00  and  that  jewelry  had  been  sent  to  Lile 
(TR  75).  Before  leaving  Seattle,  Morgan  received  in 
Seattle  a  communication  from  Lile  (TR  206).  Under 
a  fictitious  name,  Lile  had  wired,  by  Western  Union, 
$400.00  to  Morgan  in  Seattle  (TR  75,  206). 

Upon  their  arrival  in  San  Francisco,  Morgan,  Fer- 
guson and  Whiles  turned  in  the  car  they  had  rented 
and  then  flew  to  Los  Angeles,  California  (TR  96,  204). 

Some  three  to  five  days  after  they  had  arrived  in 
Los  Angeles,  California,  Ferguson  asked  Whiles  to  go 
to  Morgan's  home,  in  Los  Angeles,  to  pick  up  the 
rings.  When  Whiles  and  Ferguson  arrived  at  Mor- 
gan's home,  Lile  was  also  present.  Lile  then  went  and 
got  the  rings  and  gave  them  to  Morgan  who  in  turn 
gave  the  rings  to  Whiles  (TR  96).  Before  leaving 
Morgan's  house,  Morgan  took  one  of  the  rings  for  his 
wife  and  Whiles  took  a  cluster  wedding  band  for  him- 
self (TR  97).  Whiles  then  took  the  rings  to  Fer- 
guson's home  and  from  there  they  took  the  rings  to 


Abe  Martini,  on  South  Main  Street,  Los  Angeles, 
California.  Abe  Martini  was  to  sell  the  rings  for  them 
(TR  97).  The  previous  day  Ferguson  and  Whiles 
attempted  to  locate  Martini  to  inform  him  that  they 
had  some  stuff  to  get  rid  of  but  that  it  hadn't  come 
down  from  San  Francisco  as  yet  (TR  125). 

On  September  9,  1954,  Morgan  was  arrested  in  Los 
Angeles,  California,  on  suspicion  of  robbery.  That 
evening  Morgan  was  brought  in  and  questioned  by 
OlBficer  Thomas  Buckley,  Robbery  Division,  City  of 
Los  Angeles  Police  Force  (TR  36,  38,  39).  Morgan 
stated  to  Officer  Buckley  that  he,  as  well  as  Ferguson 
and  Whiles,  went  to  Alaska  for  the  purpose  of  find- 
ing work  (TR  38).  However,  Morgan  testified  at  the 
trial  that  during  the  months  of  April,  May,  June  and 
July  of  1954,  he  was  associated  in  business  with  one 
Lile  and  Camano  and  that  during  this  period  they 
were  selling  heavy  equipment  to  a  Mr.  Lee  (TR  186). 
That  after  learning  there  was  a  surplus  of  heavy 
equipment,  namely,  abandoned  tractors  in  the  area  of 
Fairbanks,  Alaska,  he  got  together  with  Lile  and  de- 
cided to  come  up  to  Alaska.  Thereafter  Ferguson  and 
Whiles  decided  they  wanted  to  come  to  Alaska.  He 
then  contacted  Lile  to  inform  him  that  Ferguson  and 
Whiles  also  wanted  to  come  to  Alaska  (TR  187,  188). 
Lile  stated  to  Special  Agent  Kintz  that  he  had  ar- 
ranged with  Morgan  for  him  to  go  to  Alaska  to  pur- 
chase some  tractors  for  a  sale  to  a  client  of  theirs  and 
that  he  gave  Morgan  $650.00  to  come  to  Alaska  (TR 
74).  Whiles  testified  that  Morgan  told  him  Lile  knew 
a  man  dealing  in  black  market  gold  in  Alaska  and 


Lile  would  be  willing  to  furnish  the  money  to  go  to 
Alaska.  Lile  also  told  Morgan  that  they  were  to  pick 
up  the  gold  when  the  man  got  ready  to  leave  Fair- 
banks with  the  gold  in  the  back  of  his  pickup  truck 
(TR  222). 

When  asked  by  Officer  Buckley  on  September  9, 
1954,  if  he  minded  if  the  police  searched  his  house, 
Morgan  stated  that  he  had  no  objection  and  handed 
Officer  Buckley  the  key  to  his  apartment  (TR  56). 
Officer  Buckley  then  tagged  Morgan's  key  and  sent 
Officer  Joseph  R.  Klein  to  search  Morgan's  apart- 
ment. Officer  Klein  later  returned  with  a  letter  (plain- 
tiff's exhibit  "G")  which  he  had  found  in  a  drawer 
in  Morgan's  residence  at  4725^2  Lexington  Avenue, 
Los  Angeles,  California  (TR  57,  67).  On  December 
13,  1954,  Doyle  G.  Kintz,  Special  Agent,  F.B.I.,  San 
Francisco  Office,  together  with  George  Galloway,  an- 
other Special  Agent,  interviewed  Lile  at  his  home  in 
San  Francisco.  Their  purpose  in  going  to  see  Lile  was 
to  identify  a  man  by  the  name  of  Joe  White  who  had 
written  a  letter  signed  Joe  White  (TR  68,  69).  After 
being  shown  a  photostatic  copy  of  plaintiff's  exhibit 
"G",  Lile  admitted  to  the  Special  Agents  that  he  had 
written  the  letter  to  his  friend,  Morgan,  and  also  that 
he  had  signed  the  name  of  Joe  White  to  the  letter 
(TR  70,  73). 

On  the  9th  day  of  September  1954,  at  approximately 
7:30  a.m.,  after  having  received  information  that 
Martini  was  in  possession  of  stolen  property.  Officers 
Buckley  and  Walker,  as  well  as  Sgt.  Young,  arrested 
Martini  at  15131/4  or  1513%  West  Pecos  Boulevard, 


Apt.  #4,  Los  Angeles,  California.  At  the  time  of  the 
arrest,  Officer  Buckley  secured  a  number  of  rings 
(plaintiff's  exhibit  "A")  from  a  pocket  of  Martini's 
trousers  and  two  other  rings  (plaintiff's  exhibit  "B") 
which  were  on  top  of  a  radio  in  Martini's  apartment 
(TR  128,  129,  133,  134,  135). 

On  January  26,  1955,  the  grand  jury  for  the  Fourth 
Judicial  Division,  District  of  Alaska,  returned  an  in- 
dictment charging  John  David  Whiles,  Thomas  B. 
Morgan,  Paul  Ferguson  and  Joe  White,  aka,  Thomas 
Robert  Lile,  with  conspiring  to  commit  an  offense 
against  the  laws  of  the  United  States,  18  U.S.C.A, 
§2314,  to-wit,  conspiring  to  transport  in  interstate 
commerce  stolen  property  of  the  value  of  more  than 
five  thousand  dollars.  The  overt  act  alleged  being  the 
transportation  of  the  stolen  property  from  Fairbanks, 
Alaska,  to  Seattle,  Washington. 

On  July  15,  1957,  defendant  Ferguson  entered  a 
plea  of  guilty  in  Los  Angeles,  California,  pursuant  to 
Rule  20,  Federal  Rules  of  Criminal  Procedure. 

On  September  30,  1957,  the  Appellant  and  Morgan 
went  on  trial  before  a  jury  which  on  October  3,  1957, 
returned  a  verdict  of  guilty  as  to  each  defendant. 

The  Appellant  received  a  sentence  of  one  year, 
which  was  suspended.  The  Court  placed  him  on  pro- 
bation, ordered  him  to  pay  a  fine  of  $300.00  and  one- 
half  of  the  cost  of  the  trial  (Vol.  1  TR  49). 

A  motion  for  a  new  trial  was  denied  and  an  appeal 
was  taken  to  this  Court. 
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QUESTIONS  PRESENTED. 

Whether  there  was  substantial  evidence  from  which 
the  jury  could  find  that  the  value  of  the  stolen  jewelry 
was  $5,000.00. 

Whether  there  was  substantial  evidence  from  which 
the  jury  could  find  that  Appellant  was  a  member  of 
the  conspiracy  to  transport  in  interstate  commerce 
stolen  jewelry  having  a  value  of  $5,000.00. 

Whether  the  conspiracy  terminated  in  Seattle, 
Washington,  or  in  Los  Angeles,  California. 


ARGUMENT. 

I. 

THERE  WAS  SUBSTANTIAL  EVIDENCE  FROM  WHICH  THE 
JURY  COULD  FIND  THAT  THE  VALUE  OF  THE  STOLEN 
JEWELRY  WAS  $5,000. 

On  August  20,  1954,  Douglas  0.  Maddux,  owner  of 
a  jewelry  store  in  Fairbanks,  discovered  that  two 
boxes  containing  more  than  83  individual  rings  or 
40  sets  of  rings,  consisting  of  wedding  bands,  diamond 
engagement  and  dinner  rings,  were  missing  from  his 
store  (TR  16). 

He  testified  that  the  cost  price  was  $4,300  or  $5,300 
and  the  market  value  of  the  stolen  rings  was  just 
about  double  and  would  have  been  in  retail  a  good 
$8,000  (TR  17).  "Value"  means  the  face,  par  or  mar- 
ket value,  whichever  is  the  greatest,  and  the  aggregate 
value  of  all  goods,  wares,  and  merchandise,  securities 
and  money  referred  to  in  a  single  indictment  shall 
constitute  the  value  thereof.    18  U.S.C.A.  §  2311. 


Mr.  McRoberts,  the  Chief  Deputy  United  States 
Marshal,  testified  that  in  his  report  of  investigation 
Mr.  Maddux  verbally  identified  the  pictures  of  the 
rings  and  gave  the  full  retail  value  of  the  missing 
rings  as  between  $6,000  and  $8,000  (TR  165).  He 
further  testified  that  this  figure  agreed  with  Identifi- 
cation 7  which  was  a  copy  of  an  inventory  submitted 
to  the  City  Police  by  Mr.  Maddux  (TR  81).  Mr. 
Zaverl,  the  Chief  of  Police,  testified  that  Identification 
7  was  the  same  as  the  record  in  his  file  (TR  161). 

This  testimony  was  more  than  a  scintilla.  It  was 
substantial  evidence  which  means  such  relevant  evi- 
dence as  a  reasonable  mind  might  accept  as  adequate 
to  support  a  conclusion.  Edison  Co.  v.  Labor  Board, 
305  U.  S.  197,  229  (1938). 

In  Woodard  Laboratories  v.  United  States,  198 
F.2d  995,  998  (9th  Cir.  1952),  this  Court  said: 

"The  usual  rule  to  be  followed  in  determining 
the  sufficiency  of  evidence  to  sustain  a  judgment 
is  well  settled.  'It  is  not  for  us  to  weigh  the 
evidence  or  to  determine  the  credibility  of  wit- 
nesses. The  verdict  of  a  jury  must  be  sustained 
if  there  is  substantial  evidence,  taking  the  view 
most  favorable  to  the  Government,  to  support,  it.' 
Glasser  v.  United  States,  1942,  315  U.S.  60,  80, 
62  S.Ct.  457,  469,  86  L.Ed.  680.  See  Banks  v. 
United  States,  9  Cir.,  1945,  147  F.2d  628." 

John  Whiles,  a  co-conspirator,  testified  that  Fer- 
guson started  calling  off  the  numbers  that  were  writ- 
ten on  the  price  tags  of  these  rings  that  were  in  the 
boxes  and  he  wrote  the  numbers  down  (TR  93), 
and  the  best  he  could  remember  it  w^as  $5,120,  or 
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$5,210  or  $5,220,  somewhere  along  in  there.  At  first 
appearance  this  conflicts  with  Mr.  Maddux's  testi- 
mony, but  the  jury  could  have  found  that  he  was 
mistaken  or  his  memory  was  faulty  on  this  particular 
point  or  that  all  the  rings  did  not  contain  tags.  At 
least  three  of  the  rings  recovered  in  Los  Angeles  did 
not  have  tags  on  them  (TR  18,  23).  The  question  of 
value  was  properly  submitted  to  the  jury  and  their 
finding  is  sustained  by  the  record. 

Appellant  states  in  his  brief  that  the  trial  coiu-t 
erred  in  failing  to  withdraw  the  case  from  the  jury, 
evidently  meaning  the  court  should  have  granted  a 
motion  for  judgment  of  acquittal,  because  the  Gov- 
ernment failed  to  prove  that  the  jewelry  transported 
in  interstate  commerce  possessed  a  value  of  $5,000. 
He  apparently  makes  no  distinction  between  a  con- 
spiracy to  commit  an  offense  against  United  States 
as  charged  in  the  indictment  as  a  violation  of  18 
U.S.C.A.  §  371,  and  the  substantive  offenses  of  trans- 
portation of  stolen  goods  in  interstate  commerce  a 
violation  of  18  U.S.C.A.  §  2314. 

It  was  not  necessary  for  the  Government  to  prove 
that  $5,000  worth  of  stolen  jewelry  was  actually 
transported  from  Fairbanks,  Alaska,  to  Los  Angeles, 
California. 

In  the  case  of  Carlson  v.  United  States,  187  F.2d 
'366,  369  (10th  Cir.,  1951)  the  Court  said: 

"To  establish  the  conspiracy  charge  in  count  one, 
it  was  necessary  to  prove  by  competent  e^ddence 
that  appellants,  by  concerted  actions,  agreements 
and  imderstandings,   undertook  to   fraudulently 
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obtain  wheat  in  Oklahoma  of  a  value  of  $5,000.00 
or  more  and  transport  the  same  in  interstate 
commerce,  and  that  an  overt  act  in  furtherance 
of  the  conspiracy  was  committed  by  one 
of  the  conspirators.  It  was  not  necessary,  how- 
ever, to  prove  that  wheat  of  a  value  of  $5,000.00, 
or  more,  or  that  any  wheat  in  fact  was  fraudu- 
lently obtained  and  transported.  The  offense  was 
complete  when  the  unlawful  agreement  was  for- 
mulated and  an  overt  act  in  furtherance  thereof 
was  perfonned.  Nor  was  it  necessary  that  the 
overt,  act  constitute  the  crime  that  was  the  sub- 
ject of  the  conspiracy  or  even  that  it  itself  be 
a  criminal  act.  Although  imiocent  in  itself,  an 
overt  act  is  sufficient  to  complete  the  crime  of 
conspiracy  if  performed  in  furtherance  thereof. 
Homes  v.  United  States,  8th  Cir.,  134  F.2d  125 ; 
Bergen  v.  United  States,  8th  Cir.,  145  F.2d  181, 
and  cases  cited.  The  overt  act  merely  manifests 
that  the  conspiracy  is  at  work.  United  States 
V.  Offutt,  75  U.S.App.  D.C.  344,  127  F.2d  336." 

However,  the  evidence  does  support  the  fact  that 
stolen  jewelry  of  the  value  of  more  than  $5,000  was 
transported  to  Seattle,  Washington,  and  then  mailed 
to  the  Appellant  in  San  Francisco,  California. 

John  Whiles  testified  that  Morgan  and  Ferguson  had 
stolen  the  rings  from  the  Maddux  Jewelry  Store  and 
they  returned  to  their  dormitory  room  where  Morgan 
placed  them  on  a  piece  of  brown  twine  or  string 
(TR  93).  Then,  Morgan  placed  the  string  of  jewelry 
in  the  wall  until  the  morning  of  August  21,  1954, 
when  they  left  on  the  Pan  American  plane  for  Seattle, 
Washington.  At  that  time  Morgan  removed  the  string 
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of  rings  and  placed  them  on  his  belt  down  inside  his 
trousers  and  carried  the  jewelry  in  this  manner  from 
Fairbanks  to  Seattle  (TR  95). 

At  Seattle,  Morgan  put  the  rings  in  a  box  and 
mailed  them  to  the  Appellant  in  San  Francisco,  Cali- 
fornia (TR  95).  The  letter  (TR  177,  178)  that  the 
Appellant  wrote  to  Morgan  explains  how  the  rings 
got  to  Los  Angeles  where  Whiles  received  them  from 
Morgan  who  had  been  given  them  by  Lile  who  was 
also  present  at  Morgan's  house.  The  rings  which  were 
still  on  the  brown  string  were  taken  to  Abe  Martini, 
who  was  to  sell  them  (TR  96,  97). 

On  September  9,  1954,  Officer  Buckley  of  the  Los 
Angeles  Police  Department  recovered  from  Abe  Mar- 
tini part  of  the  stolen  rings  still  attached  to  the  brown 
string  (TR  128,  129)  along  with  others  that  Mr.  Mad- 
dux could  not  definitely  identify  with  the  exception 
of  three  rings.  The  value  of  these  recovered  rings 
with  blue  tags  was  $2,102.50  less  tax  (TR  80).  Simply 
because  the  police  o;fficers  in  Los  Angeles  did  not  re- 
cover all  the  stolen  jewelry  does  not  mean  that  the 
jewelry  in  fact  was  not  transported. 

Mr.  Maddux  testified  that  the  recovered  rings  were 
the  least  expensive  and  even  in  a  pawn  shop  you 
couldn't  get  much  for  them  (TR  31).  The  expensive 
jewelry  could  have  been  sold  in  San  Francisco  or 
Martini,  the  receiver  in  Los  Angeles,  could  have  dis- 
posed of  them  before  they  were  recovered  by  the  po- 
lice on  September  9,  1954. 

Therefore,  in  considering  the  evidence  in  the  light 
most    favorable    to    the    Government    (Bateman    v. 
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United  States,  212  F.2d  61,  70  (9th  Cir.,  1954); 
Schino  V.  United  States,  209  F.2d  67,  72  (9th  Cir., 
1953)  cert,  denied  347  U.S.  937  (1954)),  the  trial 
court  did  not  err  in  denying  Appellant's  motion  for 
judgment  of  acquittal. 


II. 

THERE  WAS  SUBSTANTIAL  EVIDENCE  FROM  WHICH  THE  JURY 
COULD  FIND  THAT  APPELLANT  WAS  A  CO-CONSPIRATOR. 

It  has  been  held  that  proof  of  a  conspiracy  may  be 
by  circumstantial  evidence  and  often  by  overt  acts 
alone.  (Marino  v.  U.  S.,  91  F.2d  691,  698  (9th  Cir., 
1937)  ;  Blumenthal  v.  U.  S.,  158  F.2d  883,  889  (9th 
Cir.,  1946)  affirmed  332  U.S.  539  (1948) ;  Glasser  v. 
U.  S.,  315  U.S.  60  (1942).)  The  existence  of  a  con- 
spiracy may  be  inferred  from  the  acts  of  persons 
which  are  done  in  pursuance  of  an  apparent  criminal 
purpose.  (Nye  &  Nissen  v.  U.  S.,  168  F.2d  846,  852 
(9th  Cir.,  1948)  ;  U.  S.  v.  Migliorino,  238  F.2d  7,  9 
(3rd  Cir.,  1956).)  In  the  case  of  Poliafico  v.  U.  S.,  237 
F.2d  97  (6th  Cir.,  1956)  the  Court  states  at  page  104 
of  its  opinion: 

"Participation  in  a  criminal  conspiracy  need  not 
be  proved  by  direct  evidence;  a  common  purpose 
and  plan  may  be  inferred  from  a  development 
and  a  collocation  of  circumstances." 

and  further  at  page  106   of  its  opinion  the   Coui*t 

stated : 

"Almost  always,  the  crime  is  a  matter  of  infer- 
ence, deduced  from  the  acts  of  the  persons  ac- 


14 

cused,  which  are  done  in  pursuance  of  an  appar- 
ent criminal  purpose.  Stack  v.  United  States,  9th 
Cir,,  27  F.2d  16 ;  Pearlman  v.  United  States,  9th 
Cir.,  20  F.2d  113.  The  agreement  may  be  shown 
by  a  concert  of  action,  all  the  parties  working  to- 
gether understandingly,  with  a  single  design  for 
the  accomplishment  of  a  common  purpose.  Marino 
V.  United  States,  9th  Cir.,  91  F.2d  691  .  .  ." 

See  also  Blumenthal  v.  U.  S.,  supra,  158  F.2d  883,  889. 

There  was  substantial  evidence  from  which  the  jury 
could  find  that  on  or  about  the  20th  day  of  August, 
1954,  Thomas  B.  Morgan,  Paul  Ferguson  and  John 
David  Whiles  conspired  in  violation  of  18  U.S.C.A. 
§  371,  to  commit  an  offense  against  the  laws  of  the 
United  States,  more  particularly  18  U.S.C.A.  §  2314. 
There  was  evidence  that  on  the  morning  of  August  18, 
1954,  Morgan  and  Ferguson  returned  to  their  lodg- 
ings in  Fairbanks,  Alaska,  with  two  trays  of  diamond 
rings  which  were  concealed  under  Ferguson's  shirt 
(TR  92, 100).  They  later  admitted  to  Whiles  that  they 
had  stolen  the  diamond  rings  from  Maddux's  Jewelry 
Store,  Fairbanks,  Alaska  (TR  93).  Morgan  then 
strimg  the  stolen  rings  on  a  twine  and  Ferguson  sub- 
sequently threw  the  empty  ring  trays  on  top  of  a  roof 
building  in  Fairbanks  (TR  95).  Whiles  testified  that 
Morgan  and  Ferguson  told  him  that  his  ''cut"  was  to 
be  one-third  of  the  stolen  diamond  rings  (TR  225). 
On  August  20,  1954,  Douglas  0.  Maddux,  owner  of 
Maddux  Jewelry  Store  discovered  that  two  boxes  con- 
taining more  than  83  individual  rings,  having  a  value 
of  over  $5,000,  were  missing  from  his  store  (TR  13, 
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16,  17).  On  May  6,  1955,  Donald  T.  Sullivan,  Special 
Agent,  F.B.I.,  recovered  the  empty  ring  boxes  from 
the  roof  where  they  had  been  thrown  by  Ferguson 
(TR  147,  149,  150).  On  August  21,  1954,  Morgan,  Fer- 
guson and  Whiles  left  Fairbanks  together  by  plane 
to  Seattle,  Washington.  Morgan  had  hung  the  rings 
inside  of  his  trousers  and  carried  them  out  of  Fair- 
banks to  Seattle  in  this  manner  (TR  95). 

Further,  there  was  evidence  that  after  their  arrival 
in  Seattle,  Morgan  mailed  the  stolen  jewelry  to  Lile 
in  San  Francisco  (TR  95,  96).  The  evidence  also  dis- 
closed the  attempts  of  Morgan,  Ferguson  and  Whiles 
to  dispose  through  one  Martini,  of  the  stolen  jewelry 
in  Los  Angeles  (TR  96,  125). 

The  jury  could  find  from  the  circumstantial  and 
direct  evidence  as  to  these  acts  of  Morgan,  Ferguson 
and  Whiles,  done  in  pursuance  of  an  apparent  crim- 
inal purpose,  that  they  had  conspired  to  transport  the 
stolen  jewelry  in  interstate  commerce. 

In  the  case  of  Poliafico  v.  U.  S.,  237  F.2d  97  (6th 
Cir.,  1956),  the  Court  at  page  104  of  its  opinion  com- 
mented as  follows: 

''A  conspirator  may  join  at  any  point  in  the 
progress  of  the  conspiracy  and  be  held  respon- 
sible for  all  that  may  be  or  has  been  done;  Bra- 
verman  v.  U.  S.,  6th  Cir.,  125  F.2d  283  ...  ;  and 
the  foregoing  applies  to  those  appellants  who  did 
not  participate  in  the  formation  of  the  conspir- 
acy, but  joined  it  at  various  times  thereafter, ..." 

In  Marmo  v.  U.  S.,  91  F.2d  691  (9th  Cir.,  1957), 
this  Court  stated  at  page  696: 
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"In  the  situation  where  a  conspiracy  has  been 
formed,  the  joinder  thereof  by  a  new  member 
does  not  create  a  new  conspiracy,  does  not  change 
the  status  of  the  other  conspirators,  and  the  new 
member  is  as  guilty  as  though  he  was  an  original 
conspirator  .  .  . 

"One  who  commits  an  overt  act  with  knowledge 
of  the  conspiracy  is  guilty,  even  though  he  is 
absent  when  the  crime,  which  is  the  object  of  the 
conspiracy,  is  committed.  Such  person's  knowl- 
edge as  to  the  scope  of  the  conspiracy,  may  be 
limited,  and  he  need  not  know  all  the  details  of 
the  plan  or  the  operations.  Knowledge  of  mem- 
bership in  the  conspiracy,  the  part  played  by 
each  of  the  members  ...  is  immaterial.  He  must 
know  the  purpose  of  the  conspiracy,  however, 
otherwise  he  is  not  guilty." 

This  Court  stated  at  page  852  of  its  opinion  in  the 
case  of  Nye  <&  Nissen  v.  U.  S.,  168  F.2d  846  (9th  Cir., 
1948)  that: 

"Once  the  existence  of  a  conspiracy  is  clearly 
established,  slight  evidence  may  be  sufficient  to 
connect  a  defendant  with  it.  Meyers  v.  United 
States,  6  Cir.,  94  F.2d  433,  certiorari  denied  304 
U.S.  583  ...  ;  Phelps  v.  United  States,  8  Cir., 
160  F.2d  858." 

See  also  PoUafico  v.  U.  S.,  supra,  237  F.2d  97,  104. 

The  evidence  was  more  than  slight  from  which  the 
jury  could  find  beyond  a  reasonable  doubt  that  Appel- 
lant, Thomas  R.  Lile,  joined  the  August,  1954,  con- 
spiracy   entered    into    by    Morgan,    Ferguson    and 
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Whiles  in  Fairbanks  to  transport  stolen  jewelry  of 
the  value  of  $5,000  in  interstate  commerce. 

The  jury  had  before  it  considerable  evidence  per- 
taining to  the  association  of  Lile  with  Morgan,  Fer- 
guson and  Whiles  prior  to  their  arrival  in  Fairbanks 
on  August  15  or  16,  1954.  Morgan  and  Lile,  during  the 
months  of  April,  May,  Jime  and  July,  1954,  were 
associated  in  business  (TR  185,  186,  187).  Whiles 
testified  that  Lile  initiated  the  trip  to  Fairbanks  for 
the  purpose  of  obtaining  black  market  gold,  and  that 
Lile  helped  finance  the  trip  up  to  Alaska  in  that  he 
gave  Morgan  $500.00  to  purchase  a  1950  Nash.  Later 
in  Yosemite  National  Park,  Lile  gave  Morgan  an  addi- 
tional $100.00,  as  Morgan  was  in  need  of  funds 
throughout  the  entire  period  in  question  (TR  189). 

Pertaining  to  the  time  Whiles,  Morgan  and  Fer- 
guson were  in  Fairbanks,  Whiles  testified  that  on  or 
about  the  17th  or  18th  of  August,  1954,  Morgan  tele- 
phoned Lile  from  Fairbanks.  While  in  Fairbanks, 
Morgan  also  sent  a  telegram  to  Lile  in  San  Francisco 
asking  for  an  additional  $400.00  (TR  75,  92). 

After  Morgan,  Ferguson  and  Whiles  had  arrived 
in  Seattle  from  Fairbanks,  on  their  return  to  Los 
Angeles  with  the  stolen  jewelry,  Morgan  again  called 
Lile  in  San  Francisco.  Morgan  informed  Lile  that  he 
needed  $400.00  and  certain  jewelry  had  been  sent  to 
him  at  the  Greyhound  Bus  De]iot  in  San  Francisco 
(TR  75).  Special  Agent  Kintz  testified  that  Lile  told 
him  he  had  sent  an  additional  $400.00  to  Morgan 
in  Seattle,  and  that  he  had  used  a  fictitious  name  to 
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wire  the  money  to  Morgan  in  care  of  a  downtown 
Western  Union  Office  in  Seattle  (TR  75). 

Morgan  testified  that  after  his  arrival  in  Seattle 
from  Fairbanks,  he  sent  telegrams  to  Lile  in  Yosemite 
National  Park  and  to  San  Francisco  asking  Lile  for 
$400.00  (TR  209).  Morgan  also  testified  that  he  did 
receive  $400.00  from  Lile,  the  latter  having  wired  the 
money  to  a  Western  Union  Office  in  downtown  Seattle 
(TR  205). 

Whiles  also  testified  that  when  present  in  a  hotel 
room  in  Seattle  occupied  by  Morgan  and  Ferguson, 
he  observed  Morgan  put  the  stolen  rings  in  an  old 
plastic  electric  shaver  box  in  preparation  for  mailing 
and  that  Morgan  at  the  time  stated  he  was  going  to 
send  the  rings  to  Lile.  This  was  the  last  time  Whiles 
saw  the  electric  shaver  box  (TR  95,  96).  Morgan  testi- 
fied to  mailing  a  package  to  Lile  from  Seattle  after 
arriving  from  Fairbanks,  but  contended  the  package 
did  not  contain  any  jewelry  (TR  215).  Whiles  gave 
testimony  that  as  Morgan,  Ferguson  and  himself  were 
driving  out  of  Seattle  on  their  way  to  San  Francisco, 
Morgan  went  into  a  post  office  (TR  96).  Special  Agent 
Kintz  testified  at  the  trial  that  Lile  stated  he  had 
picked  up  two  packages  from  the  Greyhound  Bus 
Depot  in  San  Francisco,  and  that  one  of  the  packages 
contained  a  box  with  rings  (TR  75). 

There  was  evidence  that  approximately  three  to 
five  days  after  they  had  arrived  in  Los  Angeles,  Fer- 
guson and  Whiles  went  to  Morgan's  home  to  pick  up 
the  stolen  rings.  When  they  arrived  at  Morgan's  home 
Lile  was  there,  and  that  it  was  Lile  who  went  and  got 
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the  rings  and  then  gave  them  to  Morgan  who  in  turn 
gave  them  to  Whiles  (TR  96).  On  the  previous  day 
Whiles  and  Ferguson  went  to  Martini's  to  let  him 
know  they  had  some  ''stuff"  to  get  rid  of  but  that  it 
had  not  come  down  from  San  Francisco  as  yet  (TR 
125). 

After  Morgan's  arrest  on  September  9,  1954,  a 
letter  (plaintiff's  exhibit  "Gr")  was  foimd  in  a  drawer 
in  Morgan's  apartment  in  Los  Angeles  (TR  36,  38,  39, 
57,  65,  67).  Special  Agent  Kintz  testified  that  on  De- 
cember 13,  1954,  in  San  Francisco,  Lile  admitted  that 
he  had  written  plaintiff's  exhibit  ''G"  to  his  friend 
Morgan  and  also  that  he  had  signed  the  name  Joe 
White  to  the  letter  (TR  70,  73). 

The  letter  which  Lile  sent  to  Morgan  reads  as 
follows : 

"DESTROY  -  this  -  LETTER 

"I  would  like  to  swap  the  bat  set  I  got  from  you 
for  one  of  these  elict. 

"San  Francisco 
Calif 

Aug.  25,  1954 
"Friend  Tom: 

"Rec.  your  call  last  night  have  been  neglecting 
business  waiting  for  you  to  come  by. 

"You  know  my  friend  I  never  approved  of  the 
trip  up,  and  how  sure  I  was  it  would  be  a  failure, 
you  just  forced  it  onto  me. 

"Now  my  deal  was  we  all  put  up  5  each  as  ex- 
pense, well  I  put  up  my  5  plus  another.  You 
guaranteed  me  we  would  get  the  jar  any  way. 
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well  if  you  had  took  my  advice  on  how  to  handle 
it  we  would  have  got  it  most  likely. 

"Now  after  I  put  up  the  dough  you  fellows 
are  still  working  on  your  own,  I  am  to  receive 
and  sell  the  stuff  for  free. 

"Your  big  expense  was  the  car  well  who  gets 
the  car. 

"You  see  what  I  am  geting  at  is,  I  don't  like 
to  do  things  against  my  wishes,  then  get  no  breaks 
at  all. 

"If  you  had  took  my  advice  six  weeks  ago  and 
sent  a  camper  up  to  camp  at  the  gate  and  tele- 
phoned when  the  ice  freeze  started  south,  you 
could  have  met  the  truck  and  been  a  couple  hun- 
dred pounds  better  off.  No  you  are  nervious  and 
to  many  irons  in  the  fire. 

' '  I  will  be  down  there  the  very  first  of  the  week 
and  will  bring  everything  you  have  here,  the  last 
package  arrived  in  a  little  bad  shape,  but  I  don't 
think  it  had  been  opened.  I  took  it  to  a  friend  of 
mine  he  figured  390  points  and  offered  400  for 
them,  he  got  a  kick  out  of  the  prices  on  them,  he 
sais,  the  jewelry  protection  association  makes  it 
impossible  to  sell  them  through  a  store  as  every 
police,  and  assoc.  detective  plus  the  hundreds  of 
salesmen  watch  so  close,  no  one  would  take  a 
chance,  the  only  safe  way  is  to  take  out  and  melt 
everything.  Any  way  the  market  is  flooded  with 
that  junk,  the  stuff  in  demand  is  over  one. 

"I  will  bring  this  down  to  you  and  you  can 
pay  me  what  you  owe  me  and  take  it  or  else  call 
me  and  I  will  sell  it  here. 

"The  big  boy  is  very  active  buying  and  selling 
and  is  good  for  7  if  handled  right.  I  don't  know 


21 


yet  what  the  score  is  on  our  friend  but  expect  to 
learn  something  when  I  see  him,  so  stay  away 
from  him  I  dont  want  any  more  failures. 

''As  ever 

/s/    Joe  White" 

(This  letter  was  properly  admitted  into  evidence  only 
as  to  Appellant.  See  Belli  Paoli  v.  U.  S,,  352  U.S.  232, 
237  (1957).) 

Analysis  of  the  evidence  outlined  above  discloses 
that  there  was  more  than  slight  evidence  to  connect 
Lile  with  the  conspiracy  to  transport  the  stolen  jewelry 
in  interstate  commerce.  In  view  of  the  evidence  as 
outlined  above  the  jury  could  have  found  that  Lile 
joined  and  then  aided  or  assisted  in  the  furtherance 
of  the  conspiracy,  having  knowledge  of  the  purpose 
of  the  conspiracy,  although  he  may  not  have  known  all 
of  the  details  of  the  conspiracy,  or  the  parts  played  by 
Morgan,  Ferguson  and  Whiles  in  the  conspiracy. 

The  letter  which  Lile  wrote  to  Morgan,  shortly  after 
Morgan's  return  to  Los  Angeles  from  Fairbanks,  indi- 
cates that  Lile  knew  prior  to  receipt  of  the  packages 
therein  mentioned  that  he  was  being  sent  stolen  jewelry 
from  a  source  outside  of  the  State  of  California  as 
part  of  the  conspiracy.  The  language  "I  don't  like 
to  do  things  against  my  wishes,  then  get  no  breaks  at 
all"  clearly  demonstrates  that  there  was  consent  on 
Lile's  part.  The  letter  taken  in  conjunction  with  the 
fact  that  Lile  was  aware  Morgan  was  in  need  of  money 
shows  that  Lile  was  aware  that  Morgan  was  sending 
him  stolen  jewelry.    From  the  letter,  While's  testi- 
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mony  as  to  Morgan's  preparing  the  jewelry  for  mail- 
ing from  Seattle  to  Lile  in  San  Francisco,  the  circum- 
stantial e^ddence  as  to  the  mailing  of  the  jeAvelry  to 
Lile  from  Seattle  and  Morgan's  telephone  conversation 
with  Lile  from  Seattle,  the  jury  could  have  found  that 
Lile  received  the  stolen  jewelry  with  prior  knowledge 
of  the  purpose  of  the  conspiracy  and  in  furtherance 
of  the  conspiracy. 

In  U.  S.  V.  Crimmins,  123  F.2d  271  (2nd  Cir.  1941), 
a  case  which  involved  a  conspiracy  to  transport  in  in- 
terstate commerce  stolen  securities.  Judge  Hand  wrote 
at  page  273  of  his  opinion: 

''In  the  ease  at  bar  it  might  have  been  an  implied 
term  of  the  agreement  that  Crimmins  should  take 
bonds  coming  from  any  soiu^e ;  if  it  had  been,  he 
could  have  been  found  guilty  of  the  conspiracy, 
for  such  an  agreement  would  have  dealt  with  the 
place  of  the  theft,  even  though  it  did  no  more  than 
provide  that  the  place  made  no  difference.  A  con- 
tinued indifference  to  the  source  of  the  bonds, 
coupled  with  knowledge  that  in  some  cases 
they  had  come  from  ]:»eyond  the  state,  would  have 
been  evidence  of  such  an  agreement ..." 

See  also  Baugh  v.  U.  S.,  27  F.2d  257,  260-261  (9th 
Cir.,  1928). 

From  the  evidence  as  set  forth  above  the  jury  could 
find  that  Lile  also  aided  or  assisted  in  furtherance  of 
the  conspiracy,  with  knowledge  of  the  purpose  of  the 
conspiracy  when  he  wired  under  a  fictitious  name  the 
$400.00  to  Morgan  in  Seattle.  There  was  also  circiun- 
stantial   evidence   of   Lile's   transporting   the    stolen 
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jeweliy  from  San  Francisco  to  Morgan's  home  in  Los 
Angeles  which  tied  in  with  Lile's  letter  to  Morgan  as 
it  pertained  to  the  bringing  of  the  jewelry  by  Lile  to 
Los  Angeles  from  San  Francisco.  See  Lutivak  v.  U.  S., 
344  U.S.  604,  618  (1953). 

It  was  not  necessary  for  the  evidence  to  show  that 
Lile  had  a  financial  interest  in  the  conspiracy.  His 
interest  may  have  been  that  of  seeking  by  action,  to 
make  the  venture  succeed.  Lile's  knowledge  or  lack 
of  knowledge  of  the  division  of  the  spoils  is  immate- 
rial. The  stake  is  in  the  success  of  the  enterprise 
{Marino  v.  U.  S.,  supra,  91  F.2d  691,  696;  PoUafico  v. 
U.  S.,  supra,  237  F.2d  97, 107). 

Viewing  the  evidence  and  the  inferences  to  be  drawn 
therefrom  in  the  light  most  favorable  to  the  appellee, 
there  was  substantial  evidence  to  support  the  jury's 
verdict  finding  Thomas  R.  Lile  guilty  of  conspiracy 
(^ye  <&  Nissen  v.  U.  S.,  supra,  168  F.2d  846,  851; 
Schino  V.  V.  S.,  supra,  209  F.2d  67,  72,  cert,  denied, 
347  U.S.  937  (1954);  Penosi  v.  U.  S.,  206  F.2d  529, 
530  (9th  Cir.,  1953) ;  Bateman  v.  U.  S.,  supra,  212 
F.2d  61,  70-71). 


24 


III. 

THE  CONSPIRACY  DID  NOT  TERMINATE 
IN  SEATTLE,  WASHINGTON. 

It  has  been  held  that  once  a  conspiracy  has  been 
established  it  is  presumed  to  continue  until  the  con- 
trary is  established  (Marino  v.  TJ.  S.,  supra,  91  F.2d 
691,  695;  Coates  v.  17.  S.,  59  F.2d  173,  174  (9th  Cir., 
1932)).  A  conspiracy  continues  as  long  as  the  evidence 
shows  an  intention  to  continue  it  (BeUande  v.  U.  S.,  25 
F.2d  1,  2  (5th  Cir.,  1928)),  or  until  the  consummation 
of  the  purpose  of  the  conspiracy  (Nyquist  v.  TJ.  S.,  2 
F.2d  504,  505  (6th  Cir.,  1924)).  The  termination  of  a 
conspiracy  need  not  coincide  with  the  completion  of 
the  crime  nor  even  with  the  arrest  of  a  conspirator 
(Ferris  v.   U.  S.,  40  F.2d  837   (9th  Cir.,  1930)). 

There  was  substantial  evidence  in  the  record  to  indi- 
cate that  the  conspiracy  was  not  limited  to  the  trans- 
portation of  the  stolen  jewelry  from  Fairbanks  to 
Seattle.  The  evidence  clearly  indicated  that  the  con- 
spirators intended  to  transport  the  jewelry  in  inter- 
state commerce  from  Fairbanks,  Alaska,  to  Los 
Angeles,  California.  The  allegation  of  the  overt  act 
in  the  indictment  did  not  limit  the  scope  or  object  of 
the  conspiracy  to  transportation  in  interstate  com- 
merce from  Fairbanks  to  Seattle  only.  This  Court 
stated  in  Baugh  v.  TJ.  S.,  27  F.2d  257  (9th  Cir.,  1928) 
at  page  260  of  its  opinion: 

''Ordinarily,  it  is  true,  the  averment  of  an  overt 
act  is  not  intended  to  be  a  statement  of  the  object 
of  the  conspiracy  ..." 

See  also:   Johns  v.  TJ.  S.,  195  F.2d  77,  78  (5th  Cir., 
1952). 
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CONCLUSION. 

It  is  respectfully  submitted  that  the  judgment  en- 
tered by  the  District  Court  should  be  affirmed. 

Dated,  Fairbanks,  Alaska, 
March  14,  1958. 

George  M.  Yeager, 

United  States  Attorney, 

Jay  a.  Rabinowitz, 

Assistant  United  States  Attorney, 

Attorneys  for  Appellee. 
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UNITED  STATES  CODE  ANNOTATED 

18  §371.  Conspiracy  to  commit  offense  or  to  de- 
fraud United  States.  If  two  or  more  persons  con- 
spire either  to  commit  any  offense  against  the  United 
States,  or  to  defraud  the  United  States,  or  any  agency 
thereof  in  any  manner  or  for  any  purpose,  and  one  or 
more  of  such  persons  do  any  act  to  effect  the  object 
of  the  conspiracy,  each  shall  be  fined  not  more  than 
$10,000  or  imprisoned  not  more  than  five  years,  or 
both. 

If,  however,  the  offense,  the  commission  of  which 
is  the  object  of  the  conspiracy,  is  a  misdemeanor  only, 
the  punishment  for  such  conspiracy  shall  not  exceed 
the  maximum  punishment  provided  for  such  misde- 
meanor. June  25,  1948,  c.  645,  62  Stat.  701. 

UNITED  STATES  CODE  ANNOTATED 

18  §2314.  Transportation  of  Stolen  goods,  securi- 
ties, monies,  or  articles  used  in  counterfeiting.  Who- 
ever transports  in  interstate  or  foreign  commerce  any 
goods,  wares,  merchandise,  securities  or  money,  of  the 
value  of  $5,000  or  more,  knowing  the  same  to  have 
been  stolen,  converted  or  taken  by  fraud;  or 

Whoever,  with  unlawful  or  fraudulent  intent,  trans- 
ports in  interstate  or  foreign  commerce  any  falsely 
made,  forged,  altered,  or  counterfeited  securities, 
knowing  the  same  to  have  been  falsely  made,  forged, 
altered,  or  counterfeited;  or 
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Whoever,  with  unlawful  or  fraudulent  intent,  trans- 
ports in  interstate  or  foreign  commerce,  any  tool, 
implement,  or  thing  used  or  fitted  to  be  used  in  falsely 
making,  forging,  altering,  or  comiterfeiting  any  secu- 
rity, or  any  part  thereof — 

Shall  be  fined  not  more  than  $10,000  or  imprisoned 
not  more  than  ten  years,  or  both. 

This  section  shall  not  apply  to  any  falsely  made, 
forged,  altered,  coimterfeited  or  spurious  representa- 
tion of  an  obligation  or  other  security  of  the  United 
States,  or  of  an  obligation,  bond,  certificate,  security, 
treasury  note,  bill,  promise  to  pay  or  bank  note  issued 
by  any  foreign  government  or  by  a  bank  or  corpora- 
tion of  any  foreign  comitry.  June  25,  1948,  c.  645,  62 
Stat.  806,  amended  May  24,  1949,  c.  139,  §45,  63 
Stat.  96. 
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JURISDICTION 

A  petition  in  involuntary  bankruptcy  naming  appel- 
lant as  the  alleged  Bankrupt  was  filed  on  December  27, 
1956,  (R.  3-8),^  and  an  Amended  Petition  in  Involun- 
tary Bankruptcy  was  filed  on  March  11,  1957,  (R. 
9-15),  containing,  among  other  things,  certain  alleged 
acts  of  bankruptcy  by  petitioner. 

On  April  2nd,  1957,  a  Notice  of  Motion  to  Dismiss 
the  Petition  and  for  a  More  Definite  Statement  was 
filed  on  behalf  of  appellant  by  his  then  attorney,  Law- 


^The  reference  preceded  by  the  letter  "r"  are  to  the  Transcript  of  Record 
on  Appeal. 


rence  J.  Rittenband  (R.  16-7),  supported  by  a  Memo- 
randum of  Points  and  Authorities.  (R.  17-18). 

After  hearing,  the  Referee  in  Bankruptcy  issued 
his  order  on  Motion  to  Dismiss,  wherein  he  in  part 
ruled  that  Paragraph  IV- A  of  the  Amended  Petition 
(see  above)  stated  a  valid  act  of  bankruptcy,  and  re- 
served ruling  as  to  whether  Paragraph  IV-B  of  said 
Petition  stated  a  valid  act  of  bankruptcy  (R.  18-19). 
Notice  of  said  ruling  was  filed  on  April  23rd,  1957  (R. 
19-20)  and  on  May  20, 1957,  the  adjudication  of  Bank- 
ruptcy against  appellant  was  entered. 

On  May  23,  1957,  appellant,  by  his  then  attorney, 
Lawrence  J.  Rittenband,  filed  a  Notice  of  Motion  to 
set  aside  the  Adjudication  of  Bankruptcy  (R.  22-23) 
together  with  an  Answer  to  the  Amended  Involuntary 
Bankruptcy  Petition  (R.  20-22),  and  his  Affidavit  as 
to  the  reasons  for  his  failure  to  file  said  Answer  sooner 
(R.  23-26). 

On  June  18,  1957,  a  hearing  upon  said  Motion  was 
held  before  the  Referee  in  Bankruptcy  (R.  27-49), 
and  on  June  26,  1957,  said  Motion  to  Set  Aside  the 
Adjudication  in  Bankruptcy  was  denied  (R.  49-50). 

On  July  2,  1957,  appellant's  present  attorney  was 
substituted  in  lieu  of  his  prior  attorney  (R.  51). 

Thereafter,  on  July  3,  1957  a  Petition  for  Review 
was  sent  to  the  Clerk  of  the  Court,  and  on  July  23, 
1957,  a  Supplemental  Petition  for  Review  was  filed  in 
the  within  matter  (R.  52-56),  a  hearing  thereon  was 


held  (R.  57-71),  and  the  Referee  certified  the  matter 
for  review  to  the  United  States  District  Court   (R. 

71-77). 

On  November  15,  1957,  the  United  States  District 
Court  entered  nunc  pro  tunc,  its  Order  in  this  matter 
(R.  78-79),  confirming-  the  Referee's  denial  of  the 
Motion  to  Set  Aside  Adjudication  of  June  26,  1957 
and  the  Adjudication  of  May  20,  1957,  and  holding 
that  the  Amended  Petition  stated  an  act  of  Bank- 
rutpcy  within  the  meaning  of  Section  3  A  (1)  of  the 
Bankruptcy  Act  (11  U.S.C.  Section  21(a)(1)  (1952) 
(R.  78-79). 

Notice  of  Appeal  was  filed  on  November  25th,  1957. 

THE  STATUTE  INVOLVED 

The  Statute  involved  in  this  case  is  11  U.S.C.  Sec- 
tion 21  (a)  (1)  and  Section  1  (22). 

Section  21  (a)  (1)  provides: 

(a)  Acts  of  Bankruptcy  by  a  person  shall  consist 
of  his  having  (1)  concealed,  removed  or  per- 
mitted to  be  concealed  or  removed  any  part  of 
his  property,  with  intent  to  hinder,  delay,  or 
defraud  his  creditors  or  any  of  them,  or  made 
or  suffered  a  transfer  of  any  of  his  property, 
fraudulent  under  the  provisions  of  Section 
107  or  110  of  this  title.  .  .  . 

Section  1  (22)  provides: 
(22)  Conceal  shall  include  secrete,  falsify  and  mu- 
tilate. 


STATEMENT  ON  POINTS  OF  APPEAL 

A  concise  treatment  of  the  points  upon  wMch  Ap- 
pellant intends  to  rely  in  this  appeal  are  as  follows : 

I.  That  the  District  Court  erred  in  confirming  the 
Adjudication  of  Bankruptcy  against  appellant  in  that 
the  Involuntary  Petition  and  Amended  Petition  do  not 
state  any  legally  cognizable  acts  of  bankruptcy;  that 
the  adjudication  of  the  bankruptcy  herein  is  illegal 
and  contrary  to  the  law. 

II.  That  the  District  Court  erred  in  sustaining  the 
refusal  of  the  Referee  in  Bankruptcy  to  vacate  the 
adjudication  in  bankruptcy  and  to  permit  appellant 
to  file  an  Answer  to  the  Petition  and  Amended  Peti- 
tion, to  have  a  trial  by  jury,  and  to  a  hearing  on  the 
merits. 

DISCUSSION 

I. 

THE  DISTRICT  COURT  ERRED  IN  CONFIRM- 
ING THE  ADJUDICATION  OF  BANKRUPTCY 
AGAINST  APPELLANT. 

The  District  Court  erred  in  confirming  the  Ad- 
judication of  Bankruptcy  against  Appellant,  because 
the  alleged  acts  of  bankruptcy  alleged  in  the  Amended 
Petition  which  he  found  to  be  such  alleged  acts  as  are 
stated  in  Paragraph  IV-A  of  the  Amended  Petition, 
are  not  in  law  properly  acts  of  bankruptcy. 


All  that  said  paragrapli  i\'-A  alleges  is  that  Peti- 
tioner was  examined  in  a  State  Court  proceeding,  that 
in  substance  he  testified  that  he  had  no  property,  and 
that  he  thereby  concealed  certain  alleged  interests  in 
a  house,  an  oil  well  and  other  items.  (R.  11-12). 

It  is  basic  law  that  the  Court  has  no  jurisdiction 
to  promulgate  an  Adjudication  of  Bankruptcy  where 
the  Petition  fails  to  plead  one  or  more  acts  of  bank- 
ruptcy cognizable  imder  the  Bankrupt  Act. 

See,  e.g..  In  Re  D.  F.  Herlehy  Co.,  247  Fed.  369 ; 
In  re  Schwartz,  9  Fed.  Supp.  89,  App.  Dism.  76 

Fed.  2d,  863; 
In  re  Diamond  Fuel  Co.,  283  Fed.  106;  cert. 

den.  Sub  nom  Canute ; 
S.  S.  Co.  vs.  Philadelphia  and  West  Virginia 

Coal  Co.,  43  S.  Ct.  89  Affirmed  S.  Ct.  67; 
In  re  Gayner  Homes,  65  Fed.  2d.  378. 

Here  Paragraph  IV-A  merely  states  that  Petitioner 
allegedly  testified  falsely  in  a  State  proceeding,  not 
that  he  concealed  anything  from  the  Bankrupt  Court, 
and  not  that  there  was  anything  in  fact  concealed,  as 
distinguished  from  mere  testimony  about  it. 

It  is  respectfully  submitted  that  htere  is  no  act  of 
bankruptcy  included  in  The  Bankruptcy  Act  consist- 
ing of  false  testimony  concerning  past  or  present  activi- 
ties or  facts. 

The  concealment  of  property  enumerated  in  the 
Code  as  an  act  of  bankruptcy  means  an  actual,  physi- 
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cal  concealment  of  property,  and  not  false  testimony 
concerning  the  property. 

See,  e.g.  Continental  Bank  &  Trust  Co.  vs.  Win- 
ter, 153  Fed.  2d  397; 
In  re  Wilmington  Hosiery  Co.,  120  Fed.  180; 
In  re  Filer,  108  Fed.  209; 
In  re  Shoesmith,  135  Fed.  684. 

Moreover,  allegations  of  acts  of  bankruptcy  must 
be  based  on  something  more  than  hearsay,  rumors  or 
suspicion. 

In  re  Blumherg,  133  Fed.  845; 

In  re  McGratv,  254  Fed.  442; 

In  re  Guaranty  Building  &  Loam  Association, 

49  Fed.  2d,  776; 
In  re  O'Neil,  266  Fed.  530; 
l7i  re  Hollywood  Land  &  Water  Co.,  41  Fed. 

2d,  778. 

In  the  Continental  Bank  case,  supra,  the  Court  in 
part  stated: 

**  Property  is  concealed  or  permitted  to  be  con- 
cealed within  the  meaning  of  those  terms  in  the 
definition  of  the  first  act  of  bankruptcy  in  para- 
graph 3,  sub.  a,  when  a  person  does,  or  permits  to 
be  done,  anything  with  intent  to  hinder,  delay  or 
defraud  his  creditors  which  prevents,  or  tends  to 
prevent  the  discovery  of  the  property.  Proof  of 
concealment,  however,  requires  something  more 
than  a  mere  failure  to  volmiteer  information  to 


creditors.  In  re  Shoesiuitli,  7  Cir.  135  F.  684.  It 
follows  that  neither  the  failure  of  the  appellee  to 
notify  the  appellant  that  she  had  executed  the 
waiver  nor  her  failure  to  keep  control  or  posses- 
sion of  it  were  acts  of  bankruptcy  and  that  the 
only  possible  act  of  bankmptcy  alleged  in  the 
proposed  amendment  was  a  transfer  perfected 
more  than  four  months  before  the  involuntary 
petition  was  filed."  (153  Fed.  2d.,  at  page ). 

Allegations  in  words  of  the  Statute  of  acts  of  bank- 
ruptcy, are  insufficient. 

See,  e.g..  In  re  Sumberes,  254  Fed.  442 ; 
Meek  vs.  Beezer,  28  Fed.  2d  343,  cert.  den.  49 
S.  Ct.  177. 

An  alleged  act  of  banki-uptcy  in  the  payment  of 
certain  sums  to  the  Probation  Department  of  Los  An- 
geles Comity  under  the  order  of  restitution  made  by 
the  Superior  Court  is  not  an  act  of  bankruptcy. 

Cf.,  Park  Lane  Dresses,  Inc.  vs.  Houghton,  54 
Fed.  2d.  33. 

It  is  obviously  not  made,  and  it  is  not  alleged  in 
the  petition  that  it  was  made,  ''with  intent  to  hinder, 
delay  or  defraud  his  creditors  or  any  of  them"  and 
plainly  does  not  constitute  the  making  or  suffering  the 
transfer  of  any  of  his  property  fraudulently  under  the 
provisions  of  the  Bankruptcy  Act. 
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It  is  patent,  also,  that  the  statement  in  the  petition 
as  to  alleged  acts  of  bankruptcy  "presently  unknown," 
does  not  constitute  an  allegation  of  an  act  of  bank- 
ruptcy. 

Moreover,  the  facts  relied  upon  to  establish  conceal- 
ment must  be  set  forth  in  the  petition  fully,  and  specific 
facts  concerning  the  particular  disposition  must  be 
alleged. 

See,  e.g..  Providence  Box  dc  Lumber  Co.  vs. 

Goodrich  Dcmiell  Lumber  Corp.,  80  Fed. 

Supp.  61; 
In  re  Heltman-Thompson  Co.,  83  Fed.  Supp. 

156; 
Matter  of  Myers,  31  Fed.  Supp.  636 ; 
In  re  Rosenblatt  &  Co.,  193  Fed.  638; 
In  re  Condon,  209  Fed.  800; 
Matter  of  Morosco  Holding  Co.,  296  Fed.  516; 
ConwoAf  vs.  German,  166  Fed.  67. 


II. 

THE  DISTRICT  COURT  ERRED  IN  SUSTAINING 
THE  REFUSAL  OF  THE  REFEREE  IN  BANK- 
RUPTCY TO  VACATE  THE  ADJUDICATION 
IN  BANKRUPTCY,  TO  PERMIT  APPELLANT 
TO  FILE  AN  ANSWER  TO  THE  PETITION  AND 
AMENDED  PETITION,  TO  A  TRIAL  BY  JURY, 
AND  TO  A  HEARING  ON  THE  MERITS. 

The  Referee  erred  in  refusing  to  set  aside  the  ad- 
judication of  bankruptcy  and  in  denying  to  Petitioner 
the  right  to  file  an  Answer  and  for  a  trial  upon  the 
issues  created  thereby. 

In  view  of  the  expanded  powers  vested  in  Referees 
in  Bankruptcy  under  Section  38  of  the  Amendment  to 
the  Bankruptcy  Act  in  1938,  the  Referees  in  Bank- 
ruptcy clearly  have  the  power  to  vacate  an  adjudica- 
tion or  dismiss  petitions  in  bankruptcy  and  have  all  of 
the  attendant  powers  incidental  thereto. 

As  stated  in  Collier  on  Bankruptcy  (14th  Ed.)  Vol. 
2,  p.  1400: 

'*In  all  cases  where  the  Referee  is  empowered 
to  make  the  adjudication,  it  appears  that  he  may 
thereafter  vacate  such  adjudication  and  dismiss 
the  proceedings." 

That  question  has  been  settled  by  the  Supreme 
Court  in  Pfister  vs.  Northern  Illinois  Finance  Corp., 
(1942),  317  U.S.  144,  63  S.  Ct.  133. 
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In  the  Matter  of  Pottasch  Bros.  Co.,  Inc.,  (CCA. 
2d  Cir.)  79  Fed.  2d,  613,  Circuit  Judge  Learned  Hand, 
after  reviewing  all  of  the  authorities,  concluded  that 
the  Referee  had  the  same  power  as  any  other  Court  to 
reconsider  and  amend  his  orders,  despite  the  fact  that 
such  orders  were  reviewable  by  the  District  Judge. 

Under  the  Rules  of  Federal  Practice,  which  covers 
bankruptcy  proceedings,  except  as  insofar  as  they  were 
inconsistent  with  the  Bankruptcy  Act  or  with  General 
Orders,  the  rule  is  that  a  Motion  To  Set  Aside  a  de- 
fault judgment  in  order  that  the  case  may  be  tried 
upon  the  merits  is  to  be  literally  construed,  more  par- 
ticularly where  the  adjudication  was  the  result  of  mis- 
take, inadvertence  or  excusable  neglect. 

See,  e.g.,  Kuntz  vs.  Young,  (CCA.  8th  Cir.), 

131  Fed.  719; 
Kruell  vs.  N.  Y.  Ambassador,  Inc.,  (CCA.  2d, 

1939),  108  Fed.  2d,  294; 
Kwasimur  vs.  Cardillo,  (CCA.  3rd,  1949),  175 

Fed.  235; 
In  re  Grand,  (CCA.  3rd,  1946),  153  Fed.  2d 

1001; 
Gerber  vs.  Frushter,  (CCA.  2d  1945),  145  Fed. 

2d  120. 

Here  the  facts  clearly  show  that  Petitioner  at  all 
times  objected  to  being  declared  a  bankrupt,  and 
sought  to  challenge  the  allegations  of  the  Petition  filed 
against  him.   Through  the  mistake,  inadvertence  and 
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excusable  neglect  of  his  then  lawyer,  petitioner  has 

been  deprived  of  his  right  to  file  an  Answer  (R ) 

to  the  Amended  Petition  and  of  his  right  to  a  trial 
upon  the  merits. 

Plainly  it  is  only  in  a  most  extreme  case  of  disre- 
gard for  procedural  legal  requirements,  of  deliberate 
attempt  to  misuse  the  processes  of  a  Court — none  of 
which  are  present  here — that  any  party  should  be  de- 
nied his  day  in  Court  and  to  a  full  and  fair  hearing  on 
all  issues. 

CONCLUSION 

The  amended  petition  fails  to  state  an  act  of  bank- 
ruptcy under  the  Bankruptcy  Act.  The  Bankruptcy 
Court  did  not  acquire  jurisdiction  in  this  matter.  The 
adjudication  of  bankruptcy  should  be  vacated,  and 
the  amended  petition  dismissed,  or  in  the  alternative. 
Petitioner's  Answer  should  be  accepted,  and  he  be 
accorded  his  day  in  Court  and  a  hearing  upon  the 
issues  preserved  by  the  Amended  Petition  as  denied 
by  the  Answer. 

Respectfully  submitted, 

WILLIAM  STRONG 

Attorney  for  Petitioner. 
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Appellee. 


On  Appeal  From  the  District  Court  of  the  United  States  for 
the  Southern  District  of  California,  Central  Division. 


REPLY  BRIEF  OF  APPELLEE. 


Jurisdiction, 

Appellee  has  no  objection  to  the  chronological  statement 
of  events,  which  are  the  basis  for  the  jurisdiction  of  this 
court,  as  is  set  forth  in  the  Appellant's  Opening  Brief, 
except  that  it  should  be  noted  that  two  petitions  for 
review  were  filed.  The  second  petition  for  review  is  desig- 
nated as  the  "Supplemental  Petition  for  Review,"  and 
was  filed  on  July  23,  1957,  to  review  the  Order  of  Adju- 
dication made  on  May  20,  1957. 


— 2— 

Statutes  Involved. 

Appellee  concedes  that  the  statutes  involved  in  this 
case  are  correctly  stated  in  Appellee's  Opening  Brief  ex- 
cept that  a  further  statute  involved  is  the  interpretation 
of  Title  11  U.  S.  C,  Section  39c.     The  statute  provides: 

"A  person  aggrieved  by  an  order  of  a  referee  may, 
within  ten  days  after  the  entry  thereof  or  within 
such  extended  time  as  the  court  may  for  cause  shown 
allow,  file  with  the  referee  a  petition  for  review  of 
such  order  by  a  judge  and  serve  a  copy  of  such 
petition  upon  the  adverse  parties  who  were  repre- 
sented at  the  hearing.  Such  petition  shall  set  forth 
the  order  complained  of  and  the  alleged  errors  in 
respect  thereto.  Upon  application  of  any  party  in 
interest,  the  execution  or  enforcement  of  the  order 
complained  of  may  be  suspended  by  the  court  upon 
such  terms  as  will  protect  the  rights  of  all  parties 
in    interest." 

Points  on  Appeal. 

It  is  Appellee's  contention  that  the  only  points  on  this 
appeal  are  as  f ollov/s : 

1.  Where  an  individual  testifies  falsely  in  supple- 
mentary proceedings  concerning  the  location,  nature,  and 
extent  of  his  property  does  this  false  testimony  constitute 
an  act  of  bankruptcy? 

2.  Has  the  Referee  in  Bankruptcy  or  the  District 
Judge  abused  his  discretion  in  refusing  to  grant  the 
motion  to  vacate  the  Order  of  Adjudication  in  these  pro- 
ceedings ? 


— 3— 
DISCUSSION. 

I. 

Is  False  Testimony  in  Supplemental  Proceedings  an 

Act  of  Bankruptcy? 

The  facts  show  that  Monte  G.  Mason,  the  bankrupt 
herein,  was  examined  in  the  Superior  Court  on  Supple- 
mentary Proceedings  pursuant  to  the  provisions  of  Sec- 
tions 714  and  715  of  the  Code  of  Civil  Procedure. 

The  transcript  (p.  11)  contains  the  language  of  the 
amended  petition  in  involuntary  bankruptcy  relating  to 
the  examination,  the  testimony,  and  the  fact  that  said 
testimony  was  false  and  misleading. 

It  is  appellee's  contention  that  such  testimony  and  such 
concealment  constituted  an  act  of  bankruptcy  under  Sec- 
tion 3a(l)  of  the  Bankruptcy  Act  quoted  in  Appellant's 
Opening  Brief.  Appellant's  contention  to  the  effect  that 
the  testimony  was  made  in  a  State  proceeding  and  not  in 
the  Bankruptcy  Court  appears  to  be  without  merit. 

False  testimony  itself  is  sufficient  to  show  a  conceal- 
ment. 

In  re  Burg,  2^5  Fed.  173,  178  (N.  D.  Tex.,  1917) 
In  re  Glazier,  195  Fed.  1020  (M.  D.  Pa.,  1912) 
1  Collier,  Bankruptcy  Par.  3.103  (14th  ed.,  1940) 
1  Remington,  Bankruptcy  123  (5th  ed.  1950); 

Cf.   Continental  Bank  and   Trust  Co.   v.    Winter, 
153  F.  2d  397,  399  (2d  Cir.,  1946). 


The  word  "concealed"  as  used  in  Section  3a(l)  of  the 
Bankruptcy  Act  is  not  limited  in  meaning  to  physical 
secretion. 

See: 

Coghlan  v.  United  States,  147  F.  2d  233,  236-237 
(8th  Cir.),  cert,  den.,  325  U.  S.  888,  rehear. 
den.,  326  U.   S.  805    (1945); 

United  States  v.  Zimmerman,  158  F.  2d  559  (7th 
Cir.,  1946). 

As  noted  previously,  the  supplemental  petition  to  review 
the  Order  of  Adjudication  was  not  filed  within  the  time 
limit  set  forth  in  Section  39  of  the  Bankruptcy  Act. 

In  the  case  of  Pfister  v.  Northern  Illinois  Finance  Cor- 
poration, 317  U.  S.  144,  87  L.  Ed.  146,  63  S.  Ct.  133 
(1942);  the  limitation  of  Section  39c  is  a  limitation  on 
such  filing  as  "a  matter  of  right." 

The  authorities  in  this  area  have  been  collected  by  Judge 
Yankwich  in  the  case  of  In  re  Steinberg,  138  Fed.  Supp. 
462  (1956).  In  this  case  Judge  Yankwich  likewise  takes 
the  view  that  it  is  discretionary  with  the  court  as  to 
whether  the  review  will  be  heard  or  not.  The  question 
left  open  is  whether  or  not  the  petitioner  must  make  some 
showing  so  as  to  cause  the  court  to  hear  the  belated 
petition.     No  such  showing  has  been  made  in  this  case. 


— 5— 

II. 
Neither  the   Referee   nor  the   District  Judge   Abused 
Their   Discretion  in   Refusing   to    Set   Aside   the 
Order  of  Adjudication. 

Counsel  for  the  bankrupt  made  a  motion  under  Rule  60 
of  the  Federal  Rules  of  Civil  Procedure,  to  set  aside  the 
Order  of  Adjudication. 

Rule  60(b)  provides: 

"On  motion  and  upon  such  terms  as  are  just,  the 
court  may  relieve  a  party  or  his  legal  representative 
from  a  final  judgment,  order,  or  proceedings  for 
the  following  reasons :  ( 1 )  mistake,  inadvertence,  sur- 
prise, or  excusable  neglect;     .     .     ." 

The  motion  made  was  accompanied  by  an  affidavit  of 
Laurence  Rittenband.      [Tr.  pp.  23-26.] 

At  the  hearing  the  original  letter  sent  by  the  under- 
signed to  Mr.  Rittenband  was  introduced  by  Mr.  Ritten- 
band as  an  exhibit.     [Tr.  pp.  25-26.] 

The  court,  after  hearing  the  argument  of  counsel,  made 
an  order  denying  the  motion.     [Tr.  pp.  49-50.] 

At  the  hearing  on  the  motion,  the  position  of  Appellee 
was  thoroughly  discussed,  i.e.,  Appellee  took  the  position 
then,  as  he  does  now  that  the  affidavit  of  Laurence  Ritten- 
band set  forth  no  facts  whatsoever  sufficient  to  justify 
the  court's  making  an  order  setting  aside  the  Order  of 
Adjudication. 

The  court  itself  made  a  specific  finding  in  its  order  to 
the  effect  that  the  affidavit  was  insufficient  as  a  matter  of 
law. 


The  court  will  note  on  page  48  of  the  Transcript  that 
Appellee  offered  Mr.  Rittenband  the  opportunity  to  file 
additional  affidavits,  which  opportunity  was  not  availed 
of  by  Mr.  Rittenband. 

Under  General  Order  47  of  the  Bankruptcy  Act,  the 
findings  of  a  referee  are  accepted  by  the  judge  unless 
clearly  erroneous. 

Under  Rule  60  of  the  Federal  Rules  of  Civil  Procedure, 
the  court  hearing  the  motion  has  discretion  as  to  whether 
or  not  it  should  be  granted.  See  Moore's  Federal  Practice, 
Volume  7,  page  222,  et  seq.,  cases  collected  in  footnote  9. 

See: 

Jackson  V.  Reiser,   111   F.  2d  310   (1940). 

Conclusion, 

It  follows  that  since  the  petition  upon  which  the  Order 
of  Adjudication  was  made  states  a  valid  legal  act  of 
bankruptcy  and  that  the  court  did  not  abuse  its  discre- 
tion in  refusing  to  set  aside  said  order,  the  judgment  of 
the  referee  and  of  the  district  court  should  be  affirmed. 

Respectfully  submitted, 

William  J.   Tiernan, 

Attorney  for  Appellee. 
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In  the  United  States  District  Court,  Southern 
District  of  California,  Central  Division 

No.  76001 

PETITION  IN  INVOLUNTARY 
BANKEUPTCY 

In  the  Matter  of 
MONTE    G.    MASON,    Also    Known    as    M.    G. 

MASON, 

Alleged  Bankrupt, 

To  the  Honorable  Leon  R.  Yankwich,  Judge  of  the 
District  Court  of  the  United  States  for  the 
Southern  District  of  California: 

The  verified  petition  of  Erwin  P.  Werner  of 
Los  Angeles,  California,  and  U.  S.  Credit  Bureau, 
Inc.,  a  California  Corporation,  of  Los  Angeles,  Cali- 
fornia, respectfully  represents  to  the  Court: 

I. 

That  Monte  G.  Mason,  also  known  as  M.  G. 
Mason,  of  3210  Oak  Dell  Lane,  Studio  City,  Cali- 
fornia, has  resided  at  the  above  address  and  has  had 
his  domicile  within  the  above  judicial  district  for 
a  longer  portion  of  the  six  months  immediately 
preceding  the  filing  of  this  petition  than  in  any 
other  judicial  district. 

IL 

That  the  said  Monte  G.  Mason,  also  known  as 
M.  G.  Mason,  owes  debts  to  the  amount  of  $1,000  or 
more  and  is  not  a  wage  earner  or  a  farmer  but  is 
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engaged  in  the  business  of  oil  leasing  and  pro- 
motional oil  activities  and  in  the  drilling  and  ex- 
ploration for  oil.  [2*3 

III. 

Your  petitioners  are  creditors  of  the  said  Monte 
G.  Mason,  also  known  as  M.  G.  Mason,  having 
provable  claims  against  him,  fixed  as  to  liability  and 
liquidated  in  amount,  amounting  in  the  aggregate 
in  excess  of  the  value  of  securities  held  by  them 
to  $500,  or  more.  The  nature  and  amount  of  your 
petitioners'  claims  are  as  follows: 

A.  The  petitioner  Erwin  P.  Werner  holds  an 
unsatisfied  judgment  against  the  alleged  bankrupt 
entered  August  25,  1954,  in  the  Superior  Court  of 
the  State  of  California  for  the  County  of  Los 
Angeles,  Case  No.  620670  in  the  amoimt  of  $8,565.18, 
together  with  interest,  to  date. 

B.  The  petitioner,  U.  S.  Credit  Bureau,  Inc., 
holds  an  unpaid  judgment  as  assignee  of  Esther 
Ann  Cotton,  rendered  on  or  about  September  25, 
1951,  in  the  Mmiicipal  Court  of  Los  Angeles 
County,  Case  No.  1041792,  in  the  amount  of  $2,- 
557.14,  plus  interest  to  date. 

C.  The  petitioner,   U.   S.   Credit   Bureau,   Inc., 

holds    an   unpaid   judgment    as    assignee    of    Kay 

Sims,  rendered  on  or  about  March  20,  1952,  in  the 

Municipal  Court  of  Los  Angeles  County,  Case  No. 

767,  in  the  amount  of  $1,109.79,  plus  interest  to 

date. 

•Page  iitimb«riiig  appearing  at  foot  of  page  of  oiigiiial  Certified 
Transcript  of  Record- 
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IV. 

That  within  four  months  last  preceding  the  filing 
of  this  petition  the  said  Monte  G.  Mason,  also 
known  as  M.  G.  Mason,  committed  an  act  or  acts 
of  bankruptcy  in  that  he  did  heretofore  to  wit 
while  insolvent: 

A.  On  December  6,  1956,  the  alleged  bankrupt 
was  examined  in  supplementary  proceedings  before 
the  Honorable  Clarence  Johns,  Commissioner  in 
and  for  the  Superior  Court  of  Los  Angeles  County. 
That  in  the  course  of  his  testimony  the  alleged 
l)ankrupt  concealed  or  permitted  to  be  concealed 
property  and  interests  in  property,  both  real  and 
personal  with  intent  to  hinder,  delay,  and  defraud 
his  creditors. 

B.  That  the  alleged  bankrupt  did  in  connection 
with  an  Order  of  Restitution  made  by  the  Los 
Angeles  Superior  Court  in  connection  with  that 
case  entitled  People  of  the  State  of  California  vs. 
Mason,  [3]  No.  112872,  pay  to  the  Probation  De- 
partment of  Los  Angeles  County,  the  sum  of 
$300.00  on  or  about  the  first  day  of  October,  1956; 
November,  1956,  and  December,  1956.  That  said 
payment  constituted  a  preferential  transfer  as  de- 
fined in  Subdivision  A  of  Section  60  of  the  Bank- 
ruptcy Act,  same  being  made  on  behalf  of  ante- 
cedent creditors  of  the  alleged  bankrupt,  whose 
names  are  presently  unknown  to  these  ])etitioners. 

C.  Petitioners  allege  upon  information  and  be- 
lief that  the  aforesaid  alleged  bankrupt  committed 
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an  act  of  bankruptcy  by  conveying,  transferring, 
concealing,  removing,  or  permitting  to  be  con- 
cealed or  removed  certain  portions  of  his  property, 
both  real  and  personal,  to  his  wife  with  intent  to 
hinder,  delay,  or  defraud  his  creditors  within  the 
four  months'  period  preceding  the  filing  of  this 
petition.  That  the  exact  nature  and  times  when 
these  acts  occurred  are  presently  unknown  to  your 
petitioners  and  leave  will  be  sought  to  amend  this 
petition  when  the  same  are  discovered. 

D.  Petitioners  allege  upon  information  and  be- 
lief that  the  aforesaid  alleged  bankrupt  committed 
an  act  of  bankruptcy  by  conveying,  transferring, 
concealing,  removing,  or  permitting  to  be  con- 
cealed or  removed,  certain  of  his  properties  to  a 
corporation  or  corporations  known  as  Americol 
Petroleum,  Inc.,  a  Colorado  corporation;  Modco, 
Inc.,  a  Nevada  corporation,  and  M.G.M  Petroleum, 
Inc.,  a  Neveda  corporation,  with  intent  to  hinder, 
delay,  or  defraud  his  creditors  within  the  four 
months'  period  preceding  the  filing  of  this  petition. 
That  the  exact  nature  and  times  when  these  acts 
occurred  are  presently  unknown  to  your  petitioners 
and  leave  will  be  sought  to  amend  this  petition 
when  the  same  are  discovered. 

E.  Petitioners  allege  that  the  aforesaid  alleged 
bankrupt  has  committed  other  and  divers  acts  of 
bankruptcy,  the  same  being  presently  unknown  to 
your  ]ietitioners.  That  as  and  when  same  are  ascer- 
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tained,  leave  will  be  sought  to  amend  this  complaint 
to  include  said  acts.  [4] 

Wherefore  Your  Petitioners  Pray  that  service 
of  this  petition  with  a  subpoena  may  be  made  upon 
Monte  G,  Mason  also  known  as  M,  G.  Mason,  as 
provided  in  the  Bankruptcy  Act  and  that  he  may 
be  adjudged  by  the  Court  to  be  a  bankrupt  within 
the  purview  of  said  act. 

/s/  ERWIN  P.  WERNER, 
Petitioner. 

U.  S.  CREDIT  BUREAU,  INC., 
Petitioner. 

By  /s/  GEORGE  THORESON, 
Vice  President. 

/s/  WILLIAM  J.  TIERNAN, 

Attorney  for  Petitioners.  [5] 

State  of  California, 
County  of  Los  Angeles — ss. 

Erwin  P.  Werner  being  duly  sworn,  deposes  and 
says:  That  he  is  a  petitioner  in  the  within  and 
above-entitled  action;  that  he  has  read  the  within 
and  foregoing  Petition  in  Involuntary  Bankruptcy 
and  knows  the  contents  thereof;  that  the  same  is 
true  of  his  own  knowledge,  except  as  to  the  matters 
which  are  therein  stated  on  his  information  and 
belief,  and  as  to  those  matters  that  he  believes  it 
to  be  true. 

/s/  ERWIN  P.  WERNER. 
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Subscribed  and  sworn  to  before  me  tMs  21st 
day  of  December,  1956. 

[Seal]        /s/  WILLIAM  J.  TIERNAN, 

Notary  Public  in  and  for  Said 

County  and  State. 
State  of  California, 
County  of  Los  Angeles — ss. 

George  Thoreson,  being  sworn  says:  That  hie  is 
the  vice  president  of  the  U.  S.  Credit  Bureau,  Inc., 
a  corporation,  tbe  above-named  petitioner,  and  is 
authorized  to  make  this  verification  for  and  on  be- 
half of  said  corporation;  that  he  has  read  the  fore- 
going Petition  in  Involuntary  Bankruptcy  and 
knows  the  contents  thereof;  that  the  same  is  true 
of  his  own  knowledge,  except  as  to  those  matters 
which  are  therein  stated  on  his  information  or 
belief  and  as  to  those  matters  he  belieA^^es  it  to  be 
true. 

/s/  GEORGE  THORESON. 

Subscribed  and  sworn  to  before  me  this  21st  day 
of  December,  1956. 

[Seal]        /s/  ROGER  K.  LATKY, 

Notary  Public  in  and  for  Said 
County  and  State. 

My  Commission  Expires  April  9,  1960.  [6] 
[Endorsed]:     Filed  December  27,  1956.   [7] 
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[Title  of  District  Court  and  Cause.] 

AMENDED  PETITION  IN  INVOLUNTABY 
BANKRUPTCY 

To  the  Honorable  Leon  R,  Yankwich,  Judge  of  the 
District  Court  of  the  United  States  for  the 
Southern  District  of  California : 

The  verified  petition  of  Erwin  P.  Werner  of  Los 
Angeles,  California;  U.  S.  Credit  Bureau,  Inc.,  a 
California  corporation,  of  Los  Angeles,  California, 
and  Helen  Pantaleoni  of  Los  Angeles,  California, 
respectfully  represents  to  the  Court: 

I. 

That  Monte  G.  Mason,  also  known  as  M.  G. 
Mason,  of  3210  Oak  Dell  Lane,  Studio  City,  Cali- 
fornia, has  resided  at  the  above  address  and  has  had 
his  domicile  within  the  above  judicial  district  for 
a  longer  portion  of  the  six  months  immediately  pre- 
ceding the  filing  of  this  petition  than  in  any  other 
judicial  district. 

II. 

That  the  said  Monte  G.  Mason,  also  known  as 
M.  G.  Mason,  owes  debts  to  the  amount  of  $1,000 
or  more  and  is  not  a  wage  earner  or  a  farmer  but 
is  engaged  in  the  business  of  oil  leasing  and  pro- 
motional oil  activities  and  in  the  drilling  and  ex- 
ploration for  oil.  [8] 

III. 

Your  petitioners  are  creditors  of  the  said  Monte 
G.   Mason,   also   known   as    M.    G.    Mason,    havinn- 
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provable  claims  against  him,  fixed  as  to  liability  and 
liquidated  in  amount,  amounting  in  the  aggregate 
in  excess  of  the  value  of  the  securities  held  by  them 
to  $500.00  or  more.  The  nature  and  amount  of  your 
petitioners '  claims  are  as  follows : 

A.  The  petitioner,  Erwin  P.  Werner,  holds  an 
unsatisfied  judgment  against  the  alleged  bankrupt 
entered  August  25,  1954,  in  the  Superior  Court  of 
the  State  of  California  for  the  County  of  Los  An- 
geles, Case  No.  620670,  in  the  amount  of  $8,565.18, 
together  with  interest,  to  date. 

B.  The  petitioner,  U.  S.  Credit  Bureau,  Inc., 
holds  an  unpaid  judgment  as  assignee  of  Esther 
Ann  Cotton,  rendered  on  or  about  September  25, 
1951,  in  the  Municipal  Court  of  Los  Angeles 
County,  Case  No.  1041792,  in  the  amount  of  $2,- 
557.14,  plus  interest  to  date. 

The  petitioner,  U.  S.  Credit  Bureau,  Inc.,  holds 
an  unpaid  judgment  as  assignee  of  Kay  Sims, 
rendered  on  or  about  March  20,  1952,  in  the  Mu- 
nicipal Court  of  Los  Angeles  County,  Case  No.  767, 
in  the  amount  of  $1,109.79,  plus  interest  to  date. 

C.  The  petitioner,  Helen  Pantaleoni,  holds  an 
unpaid  judgment  against  the  alleged  bankrupt 
rendered  on  or  about  January  30,  1953,  in  the  Su- 
perior Court  of  Los  Angeles  County,  Case  No. 
598741,  in  the  amount  of  $6,000.00,  together  with 
interest  at  the  rate  of  7%  per  annum  from  De- 
comber  10,  1951,  until  paid,  and  costs  of  suit. 
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IV. 

That  within  four  months  last  preceding  the  filing 
of  this  petition  the  said  Monte  G.  Mason,  also 
known  as  M.  G.  Mason,  committed  an  act  or  acts  of 
bankruptcy  in  that  he  did  heretofore  to  wit  while 
insolvent : 

A.  On  December  6,  1956,  the  alleged  bankrupt 
was  examined  in  supplementary  proceedings  before 
the  Honorable  Clarence  Johns,  Commissioner  in 
and  for  the  Superior  Court  of  Los  Angeles  County. 
That  in  the  course  of  his  testimony  the  alleged 
bankrupt  concealed  or  permitted  to  be  concealed 
property  and  interests  in  property,  both  real  and 
personal  with  intent  to  hinder,  delay,  and  defraud 
his  creditors.  That  the  bankrupt  testified  that  he 
had  no  interest  in  real  estate  and  that  in  truth  and 
in  fact  the  bankrupt  concealed  a  community  in- 
terest in  a  residence  located  at  3210  Oak  Dell  Lane, 
Studio  City,  California,  and  in  addition,  the  alleged 
bankrupt  concealed  in  his  testimony  an  interest 
in  an  oil  well  located  in  the  City  of  Huntington 
Beach  on  16th  Street  of  that  city.  That  the  bank- 
rupt testified  falsely  that  he  had  no  interest  in  six 
automobiles  which  are  used  and  operated  by  mem- 
bers of  his  family,  the  title  to  four  of  which  stand 
in  his  wife's  name,  one  Jeanne  R.  Mason,  the  other 
two  of  which  are  in  the  names  of  children.  That 
the  bankrupt  concealed  an  interest  in  a  private  air- 
plane, testifying  falsely  that  he  had  no  interest 
therein  and  that  the  proprietary  interest  in  said 
airplane  belonged  to  his  wife;  whereas,  in  truth  and 
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in  fact  said  airplane  is  community  property.  That 
the  bankrupt  concealed  his  interest  in  a  bank  ac- 
count, title  to  which  is  in  the  name  of  his  wife, 
Jeanne  R,  Mason,  which  said  bank  account  has  been 
the  receipt  and  depository  of  community  funds  and 
has  been  used  to  maintain,  support,  and  pay  the 
expenses  of  the  alleged  bankrupt  in  these  proceed- 
ings. That  the  bankrupt  concealed  his  interest  and 
testified  falsely  concerning  his  interest  in  M.G.M 
Petroleum,  Inc.,  a  Neveda  Corporation,  approxi- 
mately one  million  shares  of  which  are  held  in  the 
name  of  his  wife,  the  aforesaid  Jeanne  R.  Mason. 
That  said  stock  was  and  is  community  property 
and  was  and  is  controlled  and  voted  by  the  alleged 
bankrupt.  That  the  bankrupt  falsely  testified  that 
there  was  no  community  property  in  existence 
owed  by  himself  and  the  said  Jeanne  R.  Mason. 

B.  That  the  alleged  bankrupt  did  in  connection 
with  an  Order  of  Restitution  made  by  the  Los  An- 
geles Superior  Court  on  or  about  January  5,  1949, 
in  connection  with  that  case  entitled,  "People  of  the 
State  of  California  vs.  Mason,"  No.  112872,  pay  to 
the  Probation  [10]  Department  of  Los  Angeles 
County,  the  sum  of  $300.00  on  or  about  the  first  day 
of  October,  1956;  November,  1956,  and  December, 
1956.  That  said  payment  constituted  a  preferential 
transfer  as  defined  in  Subdivision  A  of  Section  60 
of  the  Bankruptcy  Act,  same  being  made  on  behalf 
of  antecedent  creditors  of  the  alleged  bankrupt. 
That  said  creditors,  their  names  and  the  amount  of 
their  claims  are  as  follows: 
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Ardis  Brink   $1,500.00 

Frank  Enders $1,500.00 

John  A.  Haslett $1,500.00 

Liela  A.  Lowery $1,500.00 

Lloyd  F.  Dunn   $1,500.00 

C.  E.  Bertrand $1,500.00 

Hayland  G.  Small  $1,500.00 

C.  Petitioners  allege  that  the  aforesaid  alleged 
bankrupt  has  committed  other  and  divers  acts  of 
bankruptcy,  the  same  being  presently  unknown  to 
your  petitioners.  That  as  and  when  same  are  ascer- 
tained, leave  will  be  sought  to  amend  this  complaint 
to  include  such  acts. 

Wherefore,  your  petitioners  pray  that  service  of 
this  petition  with  a  subpoena  may  be  made  upon 
Monte  G.  Mason,  also  known  as  M.  G.  Mason,  as 
provided  in  the  Bankruptcy  Act  and  that  he  may 
be  adjudged  by  the  Court  to  be  a  bankrupt  within 
the  purview  of  said  Act. 

/s/  ERWIN  P.  WERNER, 
Petitioner. 

U.  S.  CREDIT  BUREAU,  INC., 
Petitioner. 

By  /s/  GEORGE  THORESEN, 
Vice  President. 

/s/  HELEN  PANTALEONI, 
Petitioner. 

/s/  WILLIAM  J.  TIERNAN, 

Attorney  for  Petitioners.  [11] 


14  Monte  G.  Mason  vs. 

State  of  California, 
County  of  Los  Angeles — ss. 

Erwin  P.  Werner,  being  duly  sworn,  deposes  and 
says:  That  lie  is  a  petitioner  in  the  within  and 
above-entitled  action;  that  he  has  read  the  within 
and  foregoing  Petition  in  Involuntary  Bankruptcy 
and  knows  the  contents  thereof;  that  the  same  is 
true  of  his  own  knowledge,  except  as  to  the  matters 
which  are  therein  stated  on  his  information  and 
belief,  and  as  to  those  matters  that  he  believes  it  to 
be  true. 

/s/  ERWIN  P.  WERNER. 

Subscribed  and  sworn  to  before  me  this  15th  day 
of  February,  1957. 

[Seal]        /s/  WILLIAM  J.  TIERNAN, 

Notary  Public  in  and  for  Said 
County  and  State. 

State  of  California, 
County  of  Los  Angeles — ss. 

George  Thoresen,  being  sworn  deposes  and  says: 
That  he  is  the  vice  president  of  the  IT.  S.  Credit 
Bureau,  Inc.,  a  corporation,  the  above-named  peti- 
tioner, and  is  authorized  to  make  this  verification 
for  and  on  behalf  of  said  corporation;  that  he  has 
read  the  foregoing  Petition  in  Involuntary  Bank- 
ruptcy and  knows  the  contents  thereof;  that  the 
same  is  true  of  his  own  knowledge,  except  as  to 
those  matters  which  are  therein  stated  on  his  in- 
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formation  or  belief  and  as  to  those  matters  he  be- 
lieves it  to  be  true. 

/s/  GEORGE  THORESEN. 

Subscribed  and  sworn  to  before  me  this  8th  day 
of  March,  1957. 

[Seal]        /s/  ROGER  K.  LATKY, 

Notary  Public  in  and  for  Said 
County  and  State.  [12] 

State  of  California, 
County  of  Los  Angeles — ss. 

Helen  Pantaleoiii,  being  duly  sworn,  deposes  and 
says :  That  she  is  a  petition  in  the  within  and  above- 
entitled  action;  that  she  has  read  the  within  and 
foregoing  Petition  in  Involuntary  Bankruptcy  and 
knows  the  contents  thereof;  that  the  same  is  true 
of  her  own  knowledge,  except  as  to  the  matters 
which  are  therein  stated  on  her  information  and 
belief,  as  to  those  matters  that  she  believes  it  to 
be  true. 

/s/  HELEN  PANTALBONI. 

Subscribed  and  sworn  to  before  me  this  21st  day 
of  February,  1957. 

[Seal]        /s/  C.  E.  PORTER, 

Notary  Public  in  and  for  Said 
County  and  State. 

My  Commission  Expires  April  29,  1957.  ' 

[Endorsed] :     Filed  March  11,  1957.  [13] 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  MOTION  TO  DISMISS  PETI- 
TION AND  FOR  MORE  DEFINITE 
STATEMENT 

To  Erwin  P.  Werner  of  U.  S,  Credit  Bureau,  Inc., 
and  Helen  Pantaleoni,  and  to  William  J.  Tier- 
nan,  their  attorney: 

Please  Take  Notice  that  on  the  11th  day  of  April, 
1957,  at  10:00  o'clock  a.m.  of  that  day,  or  as  soon 
thereafter  as  counsel  can  be  heard,  before  the 
Honorable  David  P.  Head,  Referee  in  Bankruptcy, 
the  alleged  bankrupt  herein  will  move  the  above- 
entitled  Court  for  an  order  dismissing  amended 
petition  on  file  herein  on  the  ground  that  it  fails  to 
state  a  claim  against  the  alleged  bankrupt  upon 
which  relief  can  be  granted  and  for  a  further  order, 
in  the  event  the  motion  to  dismiss  is  not  granted, 
that  the  petitioners  be  ordered  to  furnish  a  more 
definite  statement  of  the  nature  of  theii'  claims  as 
set  forth  in  the  petition  because  the  said  petition 
is  so  vague  and  ambiguous  that  the  alleged  banlv- 
rupt  should  not  reasonably  be  required  to  prepare  a 
responsive  pleading  on  the  ground  that  paragrapl; 
IV  A  alleges  in  vague  and  general  terms  only  that 
the  alleged  bankrupt  concealed  or  permitted  to 
be  [14]  concealed  property  and  interests  in  prop- 
erty with  intent  to  hinder,  delay  and  defraud  his 
creditors.  Said  subdivisions  of  paragraph  IV  do  not 
fully  apprise  the  alleged  bankrupt  of  the  specific 
facts    conceding    the   alleged    disposition    of    said 
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assets  made  by  the  alleged  bankrupt  and  the  spe- 
cific property  alleged  to  be  concealed  or  when  such 
concealment  allegedly  took  place. 

This  motion  will  be  based  upon  the  amended 
petition  in  involuntary  bankruptcy  heretofore  filed 
herein  and  upon  all  other  papers  and  proceedings 
heretofore  amended. 

Dated  April  1,  1957. 

/s/  LAURENCE  J.  RITTENBAND, 
Attorney   for   Alleged   Bank- 
rupt.  [15] 

MEMORANDUM  OF  POINTS  AND  AUTHORI- 
TIES IN  SUPPORT  OF  MOTION  TO  DIS- 
MISS AND  FOR  MORE  DEFINITE 
STATEMENT 

I. 
The  facts  relied  upon  to  establish  concealment  in 
paragTaph  IV  A  must  be  set  forth  in  the  petition 
fully  and  give  the  dates  when  the  bankrupt  alleg- 
edly concealed  his  assets. 

Providence  Box  and  Lumber  Co.  v.  Goodrich 

Daniell  Lumber  Corp.,  805  F.  Supp.  61; 
In  re  Heltman-Thompson  Co., 

83  F.  Supp.  156; 
Matter  of  Myers, 

31  F.  Supp.  636; 
In  re  Rosenblatt  &  Co., 

193  F.  638; 
In  re  Condon, 

209  F.  800; 
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Matter  of  Morosco  Holding  Co., 

296  F.  516 ; 
Conway  v.  German, 

166  F.  67. 

II. 

The  facts  stated  in  paragraph  IV  B  do  not  con- 
stitute a  preferential  transfer  under  the  Bank- 
ruptcy Act. 

Collier  on  Bankruptcy  (14th  Ed.)  Vol.  3,  p.  558 
(and  [16]  cases  cited  therein). 

Dated:  April  1,  1957. 

/s/  LAURENCE  J.  RITTENBAND, 

Attorney  for  Alleged 
Bankrupt. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :     Filed  April  2,  1957.  [17] 


[Title  of  District  Court  and  Cause.] 

ORDER  ON  MOTION  TO  DISMISS 

This  matter  came  on  regularly  to  be  heard  before 
the  undersigned  Referee  in  Bankruptcy  at  his 
courtroom  in  the  Federal  Building,  Los  Angeles, 
California,  pursuant  to  notice  thereof. 

The  alleged  bankrupt  appeared  through  his  at- 
torney, Laurence  J.  Rittenband,  the  Petitioning 
Creditors  appeared  through  their  attorney,  William 
J.  Tiernan. 
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Now,  argument  of  counsel  having  been  heard, 
good  cause  appearing,  the  court  makes  the  following 
order : 

It  Is  Ordered  that  Paragraph  IV.A.  of  the 
Amended  Petition  states  a  valid  Act  of  Bankruptcy 
and  as  to  this  paragraph  the  motion  to  dismiss  be 
and  the  same  hereby  is  denied. 

It  Is  Further  Ordered  that  as  to  Paragraph  IV. 
B.  of  the  Amended  Petition,  ruling  thereon  is  re- 
served until  the  trial  of  the  cause. 

It  Is  Further  Ordered  that  the  motion  for  a  more 
definite  statement  be  and  the  same  is  denied. 

Dated:  April  23,  1957. 

/s/  DAVID  B.  HEAD, 

Referee  in  Bankruptcy. 

[Endorsed] :  Filed  April  23,  1957.  [19] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  RULING 

To  Monte  G.  Mason  and  to  His  Attorney,  Laurence 
J.  Rittenband: 

You  will  please  take  notice  that  on  the  16th  day 
of  April,  1957,  at  2:00  p.m.  the  Court  made  its 
order  denying  your  motion  to  dismiss  and  for  a 
more  definite  statement,  and  gave  you  twenty  days 
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to   answer   the   amended   petition   in    involuntary 
bankruptcy. 

/s/  WILLIAM  J.  TIERNAN, 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :  Filed  April  23,  1957.  [20] 
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ANSWER  TO  INVOLUNTARY 
BANKRUPTCY  PETITION 

To  David  B.  Head,  Referee  in  Bankruptcy: 

An  amended  petition  having  been  filed  in  the 
above  court  on  or  about  March  11,  1957,  praying 
that  your  respondent,  the  alleged  bankrupt  above 
named,  be  adjudged  a  bankrupt,  your  respondent 
now  appears  and  answers  the  said  amended  petition 
as  follows: 

I. 

Respondent  admits  the  allegations  contained  in 
paragraphs  I  and  III  of  the  amended  petition. 

II. 

Respondent  denies  each  and  every  allegation  con- 
tained in  paragraph  II  of  the  amended  petition, 
except  that  he  admits  that  he  owes  debts  to  the 
amoimt  of  $1,000.00  or  more  and  that  he  is  not  a 
farmer  and  except  that  he  is  engaged  in  the  business 
of  drilling  and  exploration  for  oil.  [22] 

III. 

Respondent  denies  each  and  every  allegation  con- 
tained in  paragraph  IV  of  the  amended  petition, 
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except  that  he  admits  that  he  was  examined  in 
supplementary  proceedings  before  the  Honorable 
Clarence  E,  Johns,  Commissioner,  in  and  for  the 
Superior  Court  of  Los  Angeles  County,  and  that 
in  comiection  with  an  order  of  restitution  made  ))y 
the  Los  Angeles  Superior  Court  on  or  about  Janu- 
ary 5,  1949,  in  connection  with  a  case  entitled 
"People  of  the  State  of  California  vs.  Mason,"  No. 
112872,  paid  in  the  Probate  Department  of  Los 
Angeles  Coimty  various  sums  pursuant  to  the  said 
order  of  restitution. 

For  a  Separate,  Distinct  and  Affirmative  Defense 

IV. 

Respondent  alleges  that  he  committed  no  acts  of 
bankruptcy  within  four  (4)  months  from  the  time 
of  the  filing  of  the  amended  petition. 

For  a  Further  Separate  and  Affirmative  Defense 

V. 

The  amended  petition  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  against  the 
alleged  bankrupt. 

Wherefore,  your  respondent  prays  that  a  hearing 
may  be  had  on  said  amended  petition  and  this 
answer  and  that  the  issue  presented  thereby  may 
be  determined  by  a  jury. 

/s/  LAURENCE  J.  RITTENBAND, 

Attorney  for  Alleged 
Bankrupt.  [23] 
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State  of  California, 
County  of  Los  Angeles — ss. 

I,  Monte  G.  Mason,  also  known  as  M.  G.  Mason, 
respondent  named  in  the  foregoing  answer,  do  here- 
by make  solemn  oath  that  the  statements  contained 
therein  are  true  according  to  the  best  of  my  knowl- 
edge, information  and  belief. 

/s/  MONTE  G.  MASON. 

Subscribed  and  sworn  to  before  me  this  22nd  day 
of  May,  1957. 

[Seal]        /s/  MORRIS  KASTLE, 

Notary  Public  in  and  for  Said 
County  and  State. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :  Filed  May  23,  1957.  [24] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  MOTION  TO  SET  ASIDE  ADJU- 
DICATION OF  BANKRUPTCY  AND 
ORDER  TO  FILE  SCHEDULES 

To  Erwin  P.  Werner,  U.S.  Credit  Bureau,  Inc.,  and 
Helen  Pantaleoni,  and  to  William  J.  Tiernan, 
their  attorney: 

Please  Take  Notice  that  on  Thursday,  Jime  6, 
1957,  at  10:00  o'clock  a.m.  of  that  day,  or  as  soon 
thereafter  as  counsel  may  be  heard,  before  the 
Honorable  David  P.  Head,  Referee  in  Bankruptcy, 
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the  alleged  bankrupt  therein  will  move  the  above- 
entitled  court  for  an  order  setting  aside  the  Adjudi- 
cation of  Bankruptcy  filed  in  the  above-entitled 
matter  on  May  20,  1957,  and  to  set  aside  the  Order 
to  File  Schedules  heretofore  filed  on  May  20,  1957, 
on  the  ground  that  said  adjudication  of  bankruptcy 
was  entered  through  the  excusable  failure  of  the 
alleged  bankrupt  to  file  a  timely  answer  to  the 
amended  petition  hitherto  filed,  as  more  particularly 
appears  from  the  annexed  affidavit  of  Laurence  .T. 
Rittenband. 

This  motion  ^vill  be  based  upon  the  annexed  affi- 
davit of  Laurence  J.  Rittenband,  the  proposed  an- 
swer to  the  amended  petition  [26]  and  upon  all  pro- 
ceedings hei-etofore  had  herein. 

Dated:  May  22,  1957. 

/s/  LAURENCE  J.  RITTENBAND, 

Attorney  for  Alleged 
Bankrupt.  [27] 

AFFIDAVIT  OF  LAURENCE  J.  RITTENBAND 
Laurence  J.  Rittenband,  being  first  duly  sworn, 
deposes  and  says: 

That  he  is  the  attorney  for  the  alleged  bankrupt 
and  is  fully  familiar  with  all  the  papers  and  pro- 
ceedings heretofore  had  herein. 

On  May  21,  1957,  affiant  received  certified  copies 
of  Adjudication  of  Bankruptcy  and  Order  to  File 
Schedules.  The  Adjudication  of  Bankruptcy  sets 
forth  that  Monte  G.  Mason,  also  knoAMi  as  M.  G. 
Mnson,  was  adjudicativl  n  bankrupt  because  of  the 
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fact  that  no  timely  answer  had.  been  filed  by  him. 
Prior  to  the  expiration  of  the  twenty  (20)  day 
period  during  which  the  alleged  bankrupt  was  re- 
quired to  file  an  answer  after  motion  to  dismiss  the 
amended  complaint  was  denied,  affiant  entered  into 
negotiations  with  the  attorney  for  the  petitioning 
creditors  for  a  possible  settlement  of  the  obligations 
owed  by  the  alleged  bankrupt  to  his  creditors.  The 
proposal  which  was  made  to  the  attorney  for  the 
petitioning  creditors  related  to  the  transfer  of  cer- 
tain stock  owned  by  the  alleged  bankrupt's  wife  in 
M.G.M.  Petroleum  Co.,  Inc.,  to  said  creditors.  Under 
date  of  May  14,  1957,  affiant  received  a  letter  from 
Mr.  William  J.  Tiernan,  the  attorney  for  the  peti- 
tioning creditors,  a  copy  of  which  is  attached  hereto 
as  ''Exhibit  A."  Upon  receipt  of  the  letter  of  May 
14,  1957,  to  wit,  on  May  15,  1957,  affiant  sent  a  copy 
of  Mr.  Tiernan 's  letter  of  May  14,  1957,  to  the 
alleged  bankrupt  with  the  request  that  the  informa- 
tion desired  by  Mr.  Tiernan  in  his  letter  of  May  14, 
1957,  be  forwarded  to  me. 

Affiant  was  in  the  process  of  preparing  the  an- 
swer to  the  amended  petition,  after  receipt  of  the 
letter  from  Mr.  Tiernan  dated  May  14,  1957,  when 
the  Adjudication  of  Bankruptcy  and  the  Order  to 
File  Schedules  were  received  by  affiant.  [28] 

Affiant  has  advised  the  alleged  bankrupt  that  he 
has  a  meritorious  defense  to  the  amended  petition 
in  bankruptcy  on  the  gi-ound  that  no  acts  of  bank- 
ruptcy could  be  proved  against  him. 

Attached  hereto  is  proposed  answer  of  alleged 
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bankrupt  which  affiant  requests  be  filed,  if  the  within 
motion  is  granted. 

Wherefore,  affiant  prays  that  ])ecause  of  inad- 
vertence and  excusable  neglect,  the  answer  to  the 
petition  had  not  been  filed  and  that  an  order  be 
entered  herein  vacating  the  adjudication  of  bank- 
ruptcy and  the  order  to  file  schedules  and  that  the 
alleged  bankrupt  be  permitted  to  file  his  answer  to 
the  amended  petition  attached  hereto. 

/s/  LAURENCE  J.  RITTENBAND, 

Subscribed  and  sworn  to  before  me  this  22nd  day 
of  May,  1957. 

[Seal]        /s/  MORRIS  KASTLE, 

Notary  Public  in  and  for  Said 
County  and  State. 

Affidavit  of  Service  by  Mail  attached.  [29] 

EXHIBIT  ''A" 

William  J.  Tieman 

Attorney  at  Law 

Suite  612 

215  West  Seventh  Street 

Los  Angeles  14,  California 

May  14,  1957. 
Mr.  Laurence  J.  Rittenband 
210  West  Seventh  Street 
Los  Angeles  14,  California 
Re :  Monte  G.  Mason 

Dear  Mr.  Rittenband : 

The  proposal  that  you  discussed  with  me  concern- 
ing the   issuance   of   stock   in   M.G.M.   Petroleum 
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Company,  Inc.,  is  definitely  of  interest  to  my 
clients. 

Before  further  consideration  may  be  given  to 
this  we  need  to  have  the  balance  sheet  and  operating 
statement  of  the  company  as  well  as  a  description 
of  its  capital  structure. 

If  this  is  agreeable,  please  return  these  docu- 
ments together  with  a  precise  offer  and  I  will  take 
it  up  with  my  clients.  In  the  meantime,  please  file 
your  answer  to  the  amended  petition  and  please 
advise  me  of  an  agreeable  date  for  the  production 
of  Mrs.  Mason  or  I  will  assume  that  you  prefer  to 
have  me  subpoena  her  for  her  examination. 

Very  truly  yours, 

/s/WILLIAM  J.  TIERNAN. 
WJTrlmc 

[Endorsed]:  Filed  May  23,  1957.  [30] 


In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Central  Division 

In  Bankruptcy  No.  76,001- WM 

In  the  Matter  of: 
MONTE  G.  MASON, 

Bankrupt. 

Before:    Honorable    David    B.    Head,    Referee    in 
Bankruptcy. 
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Heard  by:  Honorable  Ronald  Walker,  Referee  in 
Bankruptcy. 

HEARING    RE:    MOTION    TO    SET    ASIDE 
ORDER  OF  ADJUDICATION 

The  following'  is  a  stenographic  transcript  of 
proceedings  had  in  the  above-entitled  matter  before 
the  Honorable  Ronald  Walker,  United  States  Ref- 
eree in  Bankruptcy,  at  340  Federal  Building,  Los 
Angeles  12,  California,  on  Tuesday,  June  18,  1957, 
at  the  10:00  o'clock  a.m.  session. 

Appearances  of  Counsel: 

For  the  Bankrupt: 

LAWRENCE  RITTENBAND,  ESQ. 

For  the  Petitioning  Creditors: 

WILLIAM  J.  TIERNAN,  ESQ.  [31] 

*     *     * 

Tuesday,  June  18,  1957,  10:00  A.M. 

The  Referee:    You  may  proceed,  gentlemen. 

Mr.  Rittenband :  I  understand  that  Mr.  Tieman, 
who  is  the  attorney  for  petitioning  creditors,  is  not 
here. 

Mr.  Werner :    He  told  me  to 

The  Referee:  You  are  talking  about  the  Mason 
matter*?  I  have  two  matters  on  the  calendar. 

Mr.  Werner:  I  am  Mr.  Werner,  your  Honor, 
and  Mr.  Tiernan  is  next  door,  but  he  told  me  to 
proceed  with  the  examination  of  the  witness. 

The  Referee:    I  think  we  will  have  to  hear  the 
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motion  to  set  aside  the  order  of  adjudication  first. 
If  the  order  of  adjucation  is  vacated,  there  will  be 
no  foundation  for  a  21- A  examination,  so  I  guess 
there  is  nothing  we  can  do  but  to  wait  for  Mr. 
Tiernan. 

Mr.  Werner:     He  is  next  door. 

The  Referee:  We  will  take  an  informal  recess 
and  wait  for  Mr.  Tiernan. 

(Recess  taken.) 

The  Referee:     Mr.  Tiernan,  you  may  proceed. 

Mr.  Tiernan:  If  the  Court  please,  I  am  going 
to  defer  this  morning  to [2*] 

Mr.  Werner :  The  Court  wants  to  hear  the  argu- 
ment on  the  motion  first.  I  have  infoi-med  the 
Court  that  I  am  prepared  to  proceed  on  the  exam- 
ination. 

The  Referee:  It  seems  to  me,  Mr.  Tiernan,  that 
we  will  have  to  hear  the  motion  to  vacate  the  adju- 
dication first.  Otherwise,  there  is  no  foundation  for 
the  other  two  items  that  are  on  the  calendar, 

Mr.  Tiernan:  Irrespective  of  the  status  of  the 
adjudication,  we  have  an  unquestioned  right  to  the 
examination  of  Mrs.  Mason,  whether  he  is  adjudi- 
cated or  not. 

The  Referee :    I  suppose  so,  yes. 

Mr.  Tiernan :  We  have  a  right  to  examine  under 
the  rules,  to  take  depositions  or  to  examine  imder 
Section  21  of  the  Bankruptcy  Act. 

The  Referee:  Are  you  prepared  to  proceed  on 
if? 
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Mr,  Tiernan:     On  the  motion,  your  Honor? 

The  Referee:  Yes.  I  will  hear  that  matter  first. 
I  guess  you  have  the  laboring  oar  on  that. 

I  was  talking  about  it  with  Referee  Calverley, 
and  he  mentioned  a  letter  which  had  passed  be- 
tween you  two  attorneys. 

Mr.  Tiernan:    Yes. 

Mr.  Rittenband :  I  have  the  original  of  the  letter 
here.  If  I  may  approach  the  bench 

The  Referee:    Do  you  want  to  introduce  it?  [3] 

Mr.  Rittenband:     Yes. 

The  Referee:     All  right.  I  will  hear  from  you. 

Mr.  Rittenband:  I  should  like  to  first  give  to 
your  Honor  a  little  bit  of  the  background  chrono- 
logically as  to  this  matter.  It  may  furnish  the 
framework  for  the  motion  which  I  am  about  to 
make. 

The  peition  in  involuntary  bankruptcy  was  origi- 
nally filed,  I  think,  sometime  in  January.  The 
alleged  bankrupt  then  retained  me.  I  have  never 
had  an  occasion  of  meeting  Mr.  Tiernan,  although 
we  have  mutual  friends  and  we  l^oth  come  from 
back  East.  I  had  the  pleasure  of  hearing  about  him 
and  knowing  about  him. 

I  got  in  touch  with  Mr.  Tiernan  and  at  the 
beginning,  our  relationships  were  formal  with  re- 
spect to  this  matter.  He  very  kindly  consented  to 
extend  the  time  for  me  in  which  to  plead  in  resi:)ect 
to  the  petition,  and  a  formal  stipulation  w^as  entered 
into  and  it  was  sigTied  by  Referee  Head. 

Now,  on  or  about  January — sometime  in  January, 
I  made  a  motion  to  dismiss  the  petition  on  the 
grounds  which  are  set  forth  in  our  notice  of  motion 


30  Monte  G.  Mason  vs. 

and  they  are  now  before  your  Honor.  That  notice 
of  motion  was  granted.  It  was  granted  particularly 
on  the  gTounds  that  the  alleged  acts  of  bankruptcy, 
at  least  as  they  alleged  them,  were  not  acts  of  bank- 
ruptcy, and  there  were  two  petitioning  creditors 
instead  of  three.  [4] 

The  petitioning  creditors  had  20  days  to  file  an 
amended  petition. 

I  think  that  order,  or  that  motion  was  gi-anted 
on  January  28,  and  dismissed,  so  that  would  be 
sometime  in  the  middle  of  February,  which  would 
be  the  time  for  the  amended  petition  to  be  filed. 

The  Referee :  The  amended  petition  was  filed  on 
March  11. 

Mr.  Rittenband:  That  is  correct.  I  thirLk  the 
motion  was  gTanted  on  January  28.  I  just  point  it 
out  to  indicate  that  there  had  not  been  this  strict 
adherence  to  the  days  that  they  have  to  file  an 
amended  petition  or  that  we  have  to  file  an  answer 
to  that  amended  petition,  and  on  the  telephone  I 
called  Mr.  Tiernan  on  one  or  two  occasions  and 
said  to  him  that  I  had  not  yet  received  his  amended 
petition  and  the  time  had  expired.  He  asked  me  my 
indulgence.  I  gTanted  him  that  request,  to  take  as 
long  as  he  liked. 

Then,  on  March — ^I  think  it  was  about  March  11, 
the  amended  peition  was  filed. 

Now,  without  a  formal  stipulation,  which  we  had 
previously  had,  I  asked  Mr.  Tiernan  again  on  the 
telephone  to  extend  my  time  to  move  with  respect 
to  the  petition,  and  imder  date  of  March  15,  1957, 
I  wrote  to  Mr.  Tiernan,  and  I  told  him  I  had  been 
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on  trial  in  the  Superior  Court  all  week  and  I  would 
be  similarly  [5]  occupied  and  unless  I  heard  from 
him  to  the  contrary,  I  would  assume  it  would  be 
agreeable  to  move  with  respect  to  the  petition  in 
this  matter  by  April  1,  1957. 

I  received  no  answer  from  Mr,  Tiernan,  so  I  as- 
sumed that  that  was  satisfactory. 

Then,  on  or  about  April  1,  I  prepared  and  filed — 
maybe  the  next  day — 

The  Referee:     April  2,  motion  to  dismiss, 

Mr.  Rittenband :  That  is  correct,  I  filed  a  Motion 
to  Dismiss  the  Amended  Petition, 

It  came  on  for  argument  before  Referee  Head 
and  he  decided  that  the  amended  petition — there 
were  only  two  acts  of  bankruptcy  alleged.  The  first 
act  of  bankruptcy  was  that  the  alleged  bankrupt 
was  supposed  to  have  lied  in  testimony  which  he 
gave  before  a  Commissioner  in  the  Superior  Coui't 
on  a  supplementary  proceedings,  which  constituted 
concealment  within  a  four-month  period  of  his  in- 
terest which  he  had  in  certain  property  belonging 
to  his  wife. 

The  second  ground  was,  namely,  that  there  had 
been  a  preference  shown  by  the  alleged  bankrupt  in 
paying  $300  a  month  under  a  Court  order  in  a  cor- 
porate securities  act  violation. 

The  Referee :     That  has  already  been  ruled  upon. 

Mr.  Rittenband:  That  has  already  been  ruled 
upon.  That  had  been  decided  by  Judge  Head.  [6] 

Mr.  Tiernan  and  T  went  outside  and  we  talked  as 
we  had  in  the  past  on  the  possibility  of  effecting  a 
settlement  in  this  matter. 
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Mrs.  Mason  has  considerable  property  and  con- 
siderable interest  in  some  oil  fields  in  Utali,  and 
it  was  suggested  by  Mr.  Tiernan  that  if  we  can 
work  out  some  kind  of  a  settlement  we  would  obviate 
the  necessity  of  going  through  in  bankruptcy.  I 
told  him  we  would  be  very  much  interested  in  doing 
so  and  I  would  talk  to  Mrs.  Mason  and  see  what 
could  be  arranged. 

Now,  I  then  had  20  days  within  which  to  file  an 
amended  answer  to  the  amended  petition. 

The  Referee:  Your  time  would  have  run  about 
the  4th  or  5th  of  May. 

Mr.  Rittenband:  I  think  it  would  have  been 
about  the  5th  of  May,  that  is  correct.  The  5th  of 
May  or  the  6th  of  May. 

The  Referee:  Notice  was  sent  to  you  on  April 
23 

Mr.  Rittenband:     That  is  correct. 

The  Referee :     that  the  Court  had  ruled  on  the 

16th. 

Mr.  Rittenband :  So  that  would  be  about  May  8 
or  9. 

Mr.  Tiernan:     No. 

Mr.  Rittenband:    More  than  that. 

Mr.  Tiernan :  It  would  be  later  than  that.  It  [7] 
is  20  days,  your  Honor. 

The  Referee:  It  depends  on  whether  your  time 
is  going  to  run  from  the  service  of  the  notice  of 
ruling  or  from  the  ruling  itself. 

Mr.  Rittenband:  Yes,  but  in  any  event  it  is 
around  May  5  or  8. 

During  this  time,  I  had  communicated  with — or 
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in  the  interim  period,  I  communicated  with  Mr. 
Tieman.  I  called  him  up  about  May  12.  Mr.  Mason 
and  Mrs.  Mason  were  then  in  Utah  where  these 
wells  were  located.  When  they  came  back,  I  dis- 
cussed the  matter  with  them. 

On  May  12,  I  called  Mr.  Tiernan  and  I  told  him 
that  I  had  been  told  by  my  clients  that  Mrs.  Mason 
would  be  willing  to  offer  some  of  her  stock  in  the 
M.G.M.  Petroleum  Company  in  payment  of  all  of 
the  obligations  which  were  owing  by  Mr.  Mason, 
particularly  to  these  petitioning  creditors,  and  he 
told  me  that  that  might  be  all  right. 

Then,  he  wrote  me  on  May  14,  1957,  the  letter 
which  your  Honor  has  perused. 

The  Referee :  I  suggest  that  you  read  the  whole 
letter. 

Mr.  Rittenband:  Fine.  I  would  like  to  preface 
this  by  saying  that  we  were  already  in  default  and 
it  was  known  by  Mr.  Tiernan  that  we  were  in  de- 
fault. We  [8]  had  an  implied  understanding  pend- 
ing these  negotiations.  He  knew  we  were  in  default 
and  impliedly  permitted  the  default  until  we  ex- 
hausted our  negotiations. 

The  letter  reads : 

"The  proposal  that  you  discussed  with  me  con- 
cerning the  M.G.M.  Petroleum  Co.,  Inc.,  is  definitely 
of  interest  to  my  clients.  Before  further  considera- 
tion may  be  given  to  this,  we  need  to  have  the 
balance  sheet  and  operating  statement  of  the  com- 
pany as  well  as  a  description  of  its  capital  struc- 
ture. 

"If  this  is  agreeable,  please  return  these  docu- 
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ments,  together  with  a  precise  offer,  and  I  will  take 
it  up  with  my  clients. 

"In  the  meantime,  please  file  your  answer  to  the 
amended  petition,  and  please  advise  me  of  an  agree- 
able date  for  the  production  of  Mrs.  Mason,  or  I 
will  assume  that  you  prefer  to  have  me  subpoena 
her  for  her  examination. 

"Very  truly  yours, 

"WILLIAM  J.  TIERNAN." 

I  received  that  letter  on  May  15,  and  on  May  15, 
1957, 1  wrote  to  the  Masons  and  said, 

"I  enclose  herewith  a  letter  from  Bill  Tieman. 
If  you  have  any  of  the  information  requested, 
please  forward  it  to  me  immediately." 

Mr.  and  Mrs.  Mason  were  still  in  Utah,  and  [9] 
they  came  back  a  few  days  later. 

In  the  meantime,  after  receiving  the  letter  of  May 
14,  1957,  according  to  my  diary,  I  was  on  trial  in 
the  Superior  Court,  which  took  a  few  days. 

After  that  trial  was  concluded,  I  prepared  a  draft 
of  the  answer.  Mr.  Mason  was  still  not  back  to  sign 
the  answer. 

While  I  was  in  the  act  of  preparing  the  answer, 
I  then  received  notice  of  the  adjudication  by  de- 
fault and  also  without  any  previous  warning  or 
notice  from  Mr.  Tiernan  that  that  was  going  to  be 
done  or  giving  me  an  opportunity 

The  Referee:    I  don't  find  that  in  the  file  here. 

Mr.  Rittenband:  If  I  may  approach  the  bench, 
it  was  dated  May  27,  1957— May  20,  1957,  which 
was  only  five  days  after  the  receipt  of  the  letter. 
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The  Referee:  I  don't  know  why  that  does  not 
appear  here,  but  I  just  haven't  found  it. 

Well,  apparently,  there  has  been  a  mistake  made 
in  this  file. 

Mr.  Rittenband:  Now,  if  it  please  the  Court,  I 
don't  mifortunately  practice  bankruptcy  law,  spe- 
cially or  otherwise.  Maj^be  this  is  the  second  matter 
I  have  ever  had. 

My  impression  is  that  these  adjudications  are  not 
self-executed ;  that  some  effort,  must  be  made  by 
counsel  [10]  in  order  to  procure  an  adjudication, 
particularly  in  a  bankruptcy  matter,  if  the  clerk's 
office  does  not  do  that. 

If  I  am  wrong,  I  would  like  to  apologize  to  Mr. 
Tiernan.  It  would  seem  to  me  that  it  must  have  been 
as  a  result  of  some  request  made  by  Mr.  Tiernan 
that  this  adjudication  in  bankruptcy,  or  adjudica- 
tion was  made. 

I  think  on  the  basis  of  the  foregoing  facts,  which 
are  adequately  documented,  that  if  there  was  any 
fault  it  was  my  fault  and  if  it  was  a  fault,  it  was 
an  excusable  neglect  on  my  part. 

It  was  never  our  intention,  and  Mr.  Tiernan  knew 
that,  to  permit  an  adjudication  by  default  to  be 
entered  in  view  of  the  fact  that  I  had  strenuously 
resisted  the  two  petitions  that  had  been  filed  on  the 
ground  that  they  do  not,  as  a  matter  of  law,  consti- 
tute acts  of  bankruptcy. 

The  Court  did  agree  with  me  in  the  first  instance. 
In  the  second  instance,  one  of  the  grounds  had  been 
sustained. 

Now,  it  was  known  by  the  attorney  for  the  peti- 
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tioning  creditors  that  we  intended  to  resist  this 
bankruptcy  right  through,  or  failing  an  amicable 
adjustment  and  settlement  of  the  matter,  by  pay- 
ment by  Mrs.  Mason  with  the  M.G.M.  stock.  [11] 

At  the  time  we  entered  into  negotiations  the  20- 
day  period  had  expired  and  I  had  previously  myself 
given  oral  notice  to  counsel  that  the  20  days  that  he 
had  to  file  his  amended  petition  had  expired  and 
asked  him  what  he  wanted  to  do,  and  he  stated  that 
he  desired  additional  time,  which  he  was  given. 

When  I  received  this  letter  of  May  14,  1957, 
which  was  after  the  20-day  period  in  which  I  had 
to  file  an  answer  to  the  amended  petition,  we  had 
these  negotiations  and  when  I  received  the  letter  on 
May  15, 1  proceeded  immediately  thereafter  to  write 
to  my  client  to  get  the  information  requested. 

At  the  same  time,  after  I  got  through  with  the 
case  I  had  in  court,  I  prepared  a  draft  of  the  an- 
swer to  the  amended  petition. 

I  feel  that  in  view  of  all  of  those  facts,  if  it  jDlease 
the  Court,  and  in  view  of  the  liberal  rule  that  we 
should  have  our  day  in  couii:  and  he  permitted  to 
file  a  responsive  pleading,  we  are  entitled  to  have 
our  motion  to  vacate  the  adjudication  granted. 

Now,  with  respect  to  the  law 

The  Referee:     To  what? 

Mr.  Rittenband:  to  the  law,  counsel  con- 
tends in  his  memorandum  that  the  Referee  has  no 
power  to  set  aside  an  adjudication  and  cites  Rem- 
ington on  Bankruptcy,  but  that  contention  I  very 
seriously  disagi'ee  with.  [12] 

On  the  contrary,  I  think  both  mider  the  Bank- 
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ruptcy  Act,  General  Orders  and  the  decisions,  the 
Referee  has  plenary  power  to  do  so  ever  its  own 
decrees  and  over  its  own  orders. 

As  your  Honor  knows,  under  the  1938  amendment 
to  the  Bankruptcy  Act,  Section  39  provides  with 
respect  to  the  jurisdiction  and  powers  of  Referees 
that  : 

"Referees  are  hereby  invested,"  says  the  Act, 
"subject  always  to  a  review  by  the  Judge,  with 
jurisdiction  to  (1)  consider  all  petitions  referred  to 
them  and  make  the  adjudications  and  dismiss  the 
petitions;  *  *  *  (6)  perform  such  of  the  duties  as 
are  by  this  Act  conferred  upon  courts  of  bank- 
ruptcy, including  those  incidental  to  ancillary  juris- 
diction, and  as  shall  be  prescribed  by  rules  or  orders 
of  the  courts  of  bankruptcy  of  their  respective  dis- 
tricts, except  as  herein  otherwise  provided." 

There  is  nothing  in  the  Bankruptcy  Act  which 
says  that  a  Referee,  once  having  made  an  adjudica- 
tion, losses  power  or  jurisdiction  over  it,  so  that 
consequently,  we  have  got  to  go  to  other  authorities 
for  the  purpose  of  determining  whether  or  not  your 
Honor,  as  a  Referee  in  a  court  of  bankruptcy  and 
acting  as  a  court  of  bankruptcy,  has  the  power  over 
your  own  decree. 

Generally  speaking,  the  rule  is  in  all  courts  and 
all  jurisdictions  that  if  the  court  has  a  power  to 
make  [13]  a  decree,  it  has  a  power  to  amend  the 
decree. 

I  should  like  to  read  to  your  Honor  the  language 
of  the  various  authorities  to  which  I  have  adverted 
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in  my  memorandmn.  I  will  at  this  time  also  advert 
to  the  statements  made. 

I  now  cite  from  Collier  on  Bankruptcy  that: 

"A  motion  or  petition  to  vacate  an  adjudication 
of  bankruptcy  is  not  a  collateral  but  a  direct  attack. 
It  is  directed  to  the  Court  which  rendered  the  ad- 
judication to  reconsider  its  decree  because  of  some 
equitable  ground  or  jurisdictional  defect.  This  self- 
corrective  device  is  nowhere  expressly  authorized 
by  the  Act  or  the  General  Orders ;  it  is  a  power  in- 
herent in  a  court  of  authority." 

Then,  also,  the  rule  with  respect  to  the  vacating 
of  this  decree: 

i  i  rp j^^  rule  should  be  liberally  construed  in  grant- 
ing a  motion  to  set  aside  a  default  judgment  in 
order  that  the  case  may  be  tried  under  its  merits." 

These  are  all  citations  to  support  those  quota- 
tions from  Collier. 

The  question  is  whether  or  not  a  motion  to  set 
aside  a  default  judgment  also  applies  in  bank- 
ruptcy, particularly  with  respect  to  an  adjudication, 
and  there  are  several  cases  which  are  cited  in  my 
memorandum  to  the  [14]  effect  that  a  motion  of  this 
kind  covers  bankruptcy  proceedings  except  insofar 
as  they  are  inconsistent  with  the  Bankruptcy  Act 
or  the  General  Orders. 

There  is  nothing  inconsistent  in  the  Bankruptcy 
Act  or  in  the  General  Orders  with  the  power  and 
the  right  of  a  court  of  equity — I  mean,  a  court  of 
bankruptcy,  and  your  Honor  acts  as  a  court  of 
bankruptcy,  in  setting  aside  its  ot\ti   decree  upon 
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some  equitable  ground  or  on  some  grounds  which 
may  be  persuasive. 

Now,  then,  if  it  please  the  Court,  I  should  like 
to  read  very  apposite  language  from  Collier  where 
this  entire  question  is  thoroughly  reviewed  and  all 
the  eases  discussed: 

"Although  there  has  been  considerable  authority 
that  a  Referee,  once  having  made  an  order,  has  no 
power  to  reconsider  to  amend  or  vacate  it,  the  bet- 
ter view  seems  to  be  that  a  Referee,  as  a  Court,  has 
such  power.  In  a  well-reasoned  decision,  Circuit 
Judge  Learned  Hand  considered  and  discussed  all 
the  authorities  then  extant  on  the  problem  and  con- 
cluded that  the  Referee  had  the  same  power  as  any 
other  court  to  reconsider  and  amend  his  orders, 
despite  the  fact  that  such  orders  are  reviewable 
by  the  District  Judge." 

The  Referee:  You  are  referring  to  the  Pot- 
taseh  [15]  Bros,  Co.,  Inc.,  case? 

Mr.  Rittenband:  Yes.  Then,  in  a  supplement  to 
this  case,  the  question  has  been  decided  by  the 
United  States  Supreme  Court,  Pfister  vs.  Northern 
Illinois  Finance  Corp.,  317  U.S.  144,  which  involves 
the  power  of  a  Referee,  I  think,  to  review  a  peti- 
tion for  review,  as  a  matter  of  fact,  or  amend  a 
petition  for  review  and  an  order  of  review,  which 
it  itself  had  previously  entered. 

The  Court  said  it  had  the  power  to  do  so ;  at  least, 
the  authors  of  Colliers  so  state. 

The  question  is  now  laid  to  rest  and  established 
law  that  a  Referee  has  the  power  to  vacate  an  ad- 
judication made  by  him.  If  he  has  that  power,  he 
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has  the  power  also  to  review  an  adjudication,  since 
there  is  no  express  power  in  the  Bankruptcy  Act 
or  in  the  General  Orders  giving  a  Referee  the 
power  to  review  a  judgment  or  decree  which  he  had 
previously  made. 

The  Referee :  I  am  troubled  by  the  fact  that  Mr. 
Tiernan's  letter  stated  that  you  should  go  ahead 
and  file  your  answer. 

Mr.  Rittenband:  Yes,  but  I  needed  reasonable 
time  in  which  to  do  it,  certainly,  when  I  was  in  the 
trial  in  the  Superior  Court.  I  was  then  in  the 
process  of  drafting  this  answer  and  waiting  for  the 
Masons  to  return.  They  were  in  Utah  where  they 
spend  most  of  their  time  at  these  wells  which  are 
owned  by  Mrs.  Mason.  [16] 

The  Referee:  I  am  more  troubled  by  the  fact 
that  the  rule  in  the  Federal  Court  is  tighter  than 
it  is  in  State  Courts  regarding  extensions,  even  to 
the  extent  that  sometimes  it  is  ineffective  until 
endorsed  by  the  Court. 

Mr.  Rittenband:     That  is  correct,  your  Honor, 

The  Referee :  It  seems  to  me  very  probable  that 
this  order  of  adjudication  was  not  made  at  the  sug- 
gestion of  Mr.  Tiernan  but  by  the  Court  itself  after 
the  time  had  elapsed.  I  may  be  wrong  in  that. 

Mr.  Tiernan :  That  happens  to  be  the  exact  situ- 
ation. 

Mr.  Rittenband:  As  I  said,  I  didn't  know 
whether  it  was  self-executing  or  not. 

If  it  is  self-executing,  then,  the  order  dismissing 
the  petition  after  the  20  days  expired  when  the 
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petitioning  creditors  liad  within  which  to  file  their 
amended  petition  and  it  hadn't  been  done 

The  Referee:  It  may  be  discretionary  on  the 
part  of  the  Court  to  vacate  the  adjudication,  l)ut 
my  point  is  that  the  onus,  the  burden,  is  on  the 
attorney  to  comply  with  the  rules  of  the  Court, 
despite  agreement  with  other  attorneys. 

Mr.  Rittenband :  There  is  no  question  about  that. 
I  was  addressing  my  remarks  to  your  Honor's  dis- 
cretion. If  your  Honor  has  the  power,  which  your 
Honor  has,  to  [17]  set  aside  a  default  adjudication, 
then — well,  it  was  a  fait  accompli.  We  would  not 
have  obtained  an  order  of  the  Court  or  an  order  ap- 
proving the  stipulation  extending  the  time.  That  is 
the  reason  why  we  are  before  your  Honor. 

The  question  is  whether  or  not  under  the  facts 
as  I  have  outlined  them  to  your  Honor,  there  is,  a 
sufficient  equitable  ground  so  your  Honor  may  exer- 
cise your  discretion  in  setting  aside  this  adjudica- 
tion, giving  us  our  day  in  Court. 

The  Referee:  The  equitable  ground  is  a  mis- 
understanding on  your  part.  You  were  busy  on 
another  matter ;  you  relied  on  past,  relaxed  attitude. 

Mr.  Rittenband:     That  is  exactly  it. 

The  Referee :     That  is  the  sum  total  of  it. 

Mr.  Rittenband:  We  were  in  default  on  May  14 
when  this  letter  was  sent. 

On  May  15,  it  was  received  by  me.  On  the  15th, 
I  couldn't  have  filed  it  that  day.  It  has  got  to  be 
prepared,  and  with  the  other  matters  in  the  office 
and  the  client  away,  and  without  being  able  to 
verifv  it 
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The  Referee:  What  was  the  date  of  adjudica- 
tion? 

Mr.  Rittenband:  June  20.  There  was  only  a 
period  of  days  which  elapsed  from  which  I  received 
the  letter. 

The  Referee:  From,  the  time  you  received  the 
letter,  but  you  had  considerably  more  time  since 
you  had  the  duty  [18]  of  filing  it.  You  had  time 
to  do  it. 

Mr.  Rittenband:  We  had  been  in  negotiations 
at  that  time.  There  wouldn't  be  any  necessity 

The  Referee :  It  was  negotiation  which  the  Court 
had  no  knowledge  of,  and  apparently,  had  not  been 
advised  of. 

Mr.  Rittenband:  That  is  true.  There  is  no  ques- 
tion that  time  had  expired  and  that  if  I  was  remiss, 
it  is  the  same  sort  of  remissness  that  lawyers  gen- 
erally do  practice  in  the  Superior  Courts  and  State 
Courts,  and  I  did  not  know,  because  of  the  fact,  as 
I  told  your  Honor,  that  I  do  not  practice  regularly 
before  the  Bankruptcy  Court,  and  it  is  a  lack  that 
I  deplore  because  I  think  it  is  extremely  interesting 
— I  had  assumed,  as  I  do  with  other  lawyers  in 
other  matters  handled  by  me  for  28  years  that 

The  Referee:  I  don't  think  you  have  any  com- 
plaint about  Mr.  Tieman  here,  because  this  was 
something  the  Court  would  do  automatically. 

Mr.  Rittenband :  I  have  no  complaint  about  him, 
if  it  please  the  Court. 

The  Referee:  There  is  a  complete  lack  of  any 
showing  for  request  for  extension  by  you. 

Now,  possibly,  the  facts  you  have  mentioned  will 
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excuse  jour  lack  of  meeting  tiiat  duty,  but  as  far 
as  reliance  upon  some  understanding  or  lack  of 
understand  or  tacit  understanding  with  Mr.  Tier- 
nan,  I  don't  think  [19]  that  is  really  involved  here. 

Mr.  Rittenband:  Well,  then,  what  I  am  doing, 
if  it  please  the  Court,  is  appealing  to  the  Court, 
assuming  even  that  any  implied  or  implicit  or  tacit 
imderstanding  which  I  had  with  Mr.  Tiernan  would 
not  govern,  or  that  there  may  be  some  misunder- 
standing on  m}^  part  and  not  on  his,  and  I  will  ask 
your  Honor's  indulgence  to  permit  us  to  file  an 
answer. 

The  Referee:  Have  you  filed  your  proposed 
answer  ? 

Mr.  Rittenband:    Yes. 

The  Referee :     I  will  hear  from  Mr.  Tiernan. 

Mr.  Tiernan:  I  am  willing  to  concede  that  Mr. 
Rittenband 's  point  concerning  the  authority  of  the 
Court  to  review  and  amend — that  includes  the 
Court,  the  Referee — its  order  as  good  law. 

However,  I  am  still  confronted  by  the  authorities 
and  the  rulings  which  are  embodied  in  the  points 
and  authorities  and  which  as  I  think  is  pretty 
clearly  laid  out  in  Remington's  treatise  concerning 
a  vacation  of  an  order  of  adjudication  which  stands 
in  a  special  or  unique  position  from  the  other  orders 
regularly  made  in  the  course  of  the  administration 
of  the  estate  by  the  Referee. 

The  Referee :  I  have  had  a  chance  only  to  glance 
at  these  while  Mr.  Rittenband  was  talking,  but  it 
did  occur  to  me  that  possibly  the  powers  have  been 
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broadened  [20]  somewhat  since  the  authorities  cited 
in  Remington. 

I  am  far  from  an  authority  on  the  whole  history 
of  the  Bankruptcy  Act,  but  this  case  that  you  cite 
of  Shapiro  Holding  Corporation  is  reported  in  8 
American  Bankruptcy  Reports,  New  Series.  There 
is  no  date 

Mr.  Tiernan:    Yes. 

The  Referee:    ^but  from  the  volume  number, 

it  would  be  quite  old. 

Mr.  Tiernan:  It  is  a  fairly  old  case.  There  are 
cases  after  the  1938  amendment,  however,  your 
Honor,  and  so  far  as  I  can  see,  they  are  still  good 
law. 

The  Referee:  That  is  a  matter  I  will  have  to 
determine  after  I  study  the  authorities.  If  you  will 
address  your  remarks  to  the  proper  exercise  of  dis- 
cretion of  the  Court 

Mr.  Tiernan :     Very  well. 

The  Referee:  assuming  I  will  have  juris- 
diction, I  will  appreciate  it. 

Mr.  Tiernan:  To  begin  with,  Mr.  Rittenband 
outlined  some  of  the  previous  history  of  the  plead- 
ing stages  of  this  case  and  the  fact  that  the  peti- 
tioning creditors  had  failed  to  file  an  amended  peti- 
tion and  that  Mr.  Rittenband  had  not  pressed  the 
point  and  so  forth. 

Well,  of  course,  where  the  ruling  on  the  first  })eti- 
tion  was  concerned,  no  notice  of  the  ruling  had  been 
given  by  Mr.  Rittenband,  and,  hence,  the  time  did 
not  [21]  begin  to  rim  until  notice  of  the  ruling 
under  the  Federal  rules. 
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As  to  the  filing-  of  the  answer  to  the  amended 
petition  which  was  the  motion  filed  by  Mr.  Ritten- 
band,  w^e  did  not  ever  have  and  I  don't  think  it  is 
contended  that  we  had  any  understanding  that  the 
time  would  be  extended,  and,  of  course,  the  Couii; 
made  the  adjudication  when  the  answer  was  not 
filed. 

We  had — Mr.  Rittenband  and  I  had  no  conversa- 
tion concerning  negotiations  for  settlement.  I  think 
it  would  be  a  little  imfair  to  put  the  thing  in  that 
atmosphere.  We  had  no  conversation  except  one, 
and  that  was  on  the  way  back  from  Court  at  the 
time  of  the  hearing  on  the  motion  to  dismiss  the 
amended  petition,  which  was  then,  of  course,  denied 
by  Referee  Head,  and  we  rode  back  to  the  office 
together  and  it  was  at  that  time  only  that  he  dis- 
cussed this  possibility  of  settlement  with  me. 

When  I  didn't  hear  from  him  a  week  or  ten  days 
later,  I  wrote  him  this  letter  of  May  14,  because  I 
was  afraid  the  very  thing  would  happen  and  that 
he  would  conclude  from  the  fact  that  we  had  dis- 
cussed a  proposal  of  settlement  that  he  was  excused 
from  filing  an  answer. 

This  case  has  been  dragging  on  for  some  time  and 
I  did  not  w^ant  Mr.  Rittenband  to  assume  that  we 
were  going  to  permit  any  delay  in  this  case,  because 
we  didn't  want  any  delay.  [22] 

The  Referee:  You  would  have  some  difficulty, 
it  seems  to  me,  in  settling  this  matter  between  your 
your  petitioning  creditors  and  the  bankrupt  any- 
way  

Mr.  Tiernan:     Yes. 
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The    Referee:     to    tlie    exclusion    of    other 

creditors. 

Mr.  Tiernan :     It  c6uldn't  be  done. 

The  Referee :  It  would  be  in  violation  of  Section 
152  of  Title  18. 

Mr.  Tirenan:  That  is  right.  It  couldn't  be  set- 
tled, or  settled  without  the  knowledge  of  the  Court. 
We  had  nothing  in  the  way  of  any  offer  or  any- 
thing. 

It  was  just — well,  I  could  tell  you  the  substance 
of  the  conversation. 

Mr.  Rittenband  said,  "Would  you  be  interested 
in  some, of  Mrs.  Mason's  stock  in  M.G.M.*?" 

I  said,  "Yes,  we  would  be  willing  to  discuss  it," 
and  this  letter  followed  setting  forth  some  of  the 
requirements  we  would  need  to  undertake  even  the 
initial  negotiations,  but  I  know,  as  a  matter  of  law, 
that  this  proceeding  could  not  be  effected  certainly 
without  notice  of  any  proposal  of  that  type  to  all 
the  other  creditors. 

There  is  one  other  thing  that  I  think  should  be 
discussed  in  this  matter :  Assuming  we  get  past  the 
original  jurisdictional  point,  the  question  is 
whether  or  not  Mr.  Mason  has  a  valid  defense  to  the 
petition  and  whether  he  can  in  good  faith  assert  a 
defense,  or  is  this  [23]  simply  a  means  of  delaying 
these  proceedings? 

The  Referee:  Let  me  ask  a  question  to  show 
you  my  own  ignorance  of  this: 

Mr.  Rittenband  has  been  referring  to  Mrs.  Mason. 
This  name  "Monte  G.  Mason"  could  either  be  male 
or  female. 
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Is  it  Mr.  Mason  who  is  in  bankruptcy'? 

Mr.  Rittenband:  Yes,  it  is  Mr.  Mason  who  is  in 
bankruptcy. 

Mr.  Tiernan :     Mr.  Mason,  that  is  correct. 

The  Referee:     Very  well. 

Mr.  Tiernan:  We  don't  feel  that  Mr.  Mason  has 
a  valid  defense  to  this  proceeding  that  may  be  as- 
serted here  or  anywhere  else.  He  has  been  examined 
at  length  in  supplementary  proceedings.  He  has  no 
property  and  no  assets  that  we  know  of. 

The  claims  of  the  creditors  are  all  solidified  by 
judgments.  I  think  the  only  grounds  Mr.  Rittenband 
has  for  defense  is  a  technical  ground  as  to  whether 
or  not  the  making  of  payments  to  the  probation  of- 
ficer or  the  concealing  of  property  at  a  supplemen- 
tary examination  constitutes  bankruptcy. 

That  has  already  been  passed  upon  by  Referee 
Head.  I  think  those  are  matters  that  I  think  only 
serve  to  prolong  these  proceedings. 

Now,  Mr.  Rittenband  filed  his  affidavit  in  [24] 
these  proceedings,  which  is  the  basis,  I  believe, 
under  the  rules,  for  his  motion  which  is  before  the 
Court  today. 

Now,  I  see  nothing  in  this  affidavit  except  the 
legal  conclusion  that  there  was  inadvertence  or  some 
sort  of  negligence.  I  don't  think  it  could  be  termed 
inadvertence  because  there  is  nothing  in  the  affidavit 
that  sets  forth  anything  in  the  nature  on  an  inad- 
vertence. 

The  Referee:  Thus  far,  the  only  thing  that  ap- 
peals to  me  in  Mr.  Rittenband 's  argument  is  his  lack 
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of  familiarity  with  the  Federal  Court's  strictness 
in  enforcing  compliance  with  the  rules. 

Mr.  Tiernan:  Well,  it  may  be.  Mr.  Rittenband 
is  a  lawyer  of  some  years'  standing  before  the  Bar, 
and  I  don't  know  what  experience  he  has  had,  but 
I  think  the  standards  in  the  Federal  Courts  are 
probably  not  as  strict  as  the  ones  in  the  Superior 
Court. 

There  are  all  kinds  of  liberalities  allowed  under 
the  Federal  rules. 

However,  once  an  order  of  the  Court  has  been 
made  and  a  motion  is  directed  under  Rule  60  of  the 
Federal  Rules  to  vacate  that  motion,  it  becomes  in- 
cumbent upon  the  lawyer,  if  it  be,  or  his  client,  to 
make  a  proper  showing  so  as  to  cause  the  vacation 
of  that  order. 

I  don't  think  certainly  this  affidavit  contains  any- 
thing in  the  nature  of  a  fact  which  shows  inadvert- 
ence or  anything  except  possibly  inexcusable  neglect, 
and  if  [25]  Mr.  Rittenband  wants  to  file  additional 
affidavits,  I  won't  deprive  him  of  that  opportunity. 

The  Referee:  Oh,  I  think  the  matter  has  been 
pretty  well  exhausted.  I  will  have  to  examine  these 
authorities  anyway. 

I  will  mark  the  motion  to  set  aside  the  order  of 
adjudication  submitted. 

(Whereupon  the  hearing  on  the  motion  to 
set  aside  the  order  of  adjudication  was  con- 
cluded.) [26] 
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Reporter's  Certificate 
I,  Yoshiye  Yamada,  official  court  reporter  of  the 
above-entitled  court,  do  hereby  certify  that  the  fore- 
going pages  1  to  26,  inclusive,  constitute  a  true  and 
correct  transcript  of  the  proceedings  had  in  the 
above-entitled  matter  on  Tuesday,  June  18,  1957,  at 
the  10:00  o'clock  a.m.  session. 

Dated  this  30th  day  of  July,  1957. 

/s/  YOSHIYE  YAMADA. 

[Endorsed]  :    Filed  August  5,  1957. 


[Title  of  District  Court  and  Cause.] 

ORDER  RE  MOTION  TO  SET  ASIDE 
ADJUDICATION 

This  matter  came  on  regularly  to  be  heard 
before  the  undersigned  Referee  in  Bankruptcy  in 
his  courtroom  in  the  Federal  Bulding,  Temple  and 
Spring  Streets,  Los  Angeles,  California,  on  the 
eighteenth  day  of  June,  1957,  at  the  hour  of  ten 
o'clock,  a.m.,  upon  the  Notice  of  Motion  to  Set 
Aside  Adjudication  of  Bankruptcy  and  Order  to 
File  Schedules  filed  in  these  proceedings  by  the 
bankrupt,  Monte  G.  Mason  and  upon  the  affidavit 
of  Laurence  J.  Rittenband  and  upon  the  counter- 
affidavit  of  William  J.  Tiernan  in  objection  to  said 
motion  and  upon  the  Points  and  Authorities  filed 
by  William  J.  Tiernan,  Attorney  for  Petitionino- 
Creditors,  and  those  filed  by  Laurence  J.  Ritten- 
band. 
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The  moving  party,  Monte  G.  Mason,  appeared 
through  his  attorney,  Laurence  J.  Rittenband,  the 
petitioning  creditors  appeared  through  their  attor- 
ney, William  J,  Tiernan. 

The  Court  having  heard  argument  of  counsel  and 
having  examined  the  affidavits  on  file,  as  well  as 
the  points  and  authorities,  and  the  Court  being  of 
the  opinion  that  the  affidavit  of  Laurence  J.  Rit- 
tenband is  insufficient  to  justify  setting  aside  the 
Order  of  [32*]  Adjudication  heretofore  entered 
and  that  the  moving  party  has  not  shown  sufficient 
or  adequate  grounds  for  setting  aside  the  order 
and  it  further  appearing  that  the  bankrupt  and  his 
attorney  have  neglected  to  file  an  answer  to  the 
Amended  Petition  in  Involuntary  Bankruptcy 
within  the  time  fixed  by  law  and  insufficient  excuse 
being  shown,  good  cause  appearing: 

It  Is  Ordered  that  the  motion  to  set  aside  adjudi- 
cation of  bankruptcy  and  order  to  file  schedules  be 
and  the  same  hereby  is  denied. 

It  Is  Further  Ordered  that  the  bankrupt,  Monte 
Gr.  Mason,  file  schedules  of  his  assets  and  liabilities 
as  well  as  a  statement  of  his  affairs  in  these  pro- 
ceedings on  or  before  July  2,  1957. 

Dated:  Jmie  26,  1957. 

/s/  RONALD  WALKER, 

Referee  in  Banki'uptcy. 

Received  June  25,  1957. 

[Endorsed] :     Filed  June  25,  1957.  [33] 

— 'Page  ntunbering  appearing  at  foot  of  page  of  original  Certified 
Transcript  of  Record. 
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[Title  of  District  Court  and  Cause.] 

SUBSTITUTION  OF  ATTORNEYS 

The  undersigned  Monte  G.  Mason,  also  known 
as  M.  G.  Mason,  individually  and  as  alleged  bank- 
rupt, and  Jeanne  R.  Mason,  hereby  substitute  Wil- 
liam Strong  as  their  attorney  of  record  in  the 
above-entitled  matter  in  the  place  and  stead  of 
Laurence  J.  Rittenband. 

Dated :  This  28th  day  of  June,  1957. 

/s/  MONTE  G.  MASON, 

Individually,   and  as  Alleged 
Bankrupt. 

/s/  JEANNE  R.  MASON. 

I  hereby  consent  to  the  above  substitution. 
Dated:  This  2nd  day  of  July,  1957. 

/s/  LAURENCE  J.  RITTENBAND. 

The  above  substitution  is  hereby  accepted. 
Dated:  This  28th  day  of  June,  1957. 
/s/  WILLIAM  STRONG. 

[Endorsed]:     Filed  July  2,  1957.  [34] 
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[Title  of  District  Court  and  Cause.] 

PETITION  TO  REVIEW 

To  Honorable  Ronald  L.  Walker,  Referee  in  Bank- 
ruptcy : 

The  Petition  of  Monte  Gr.  Mason,  respectfully 
represents : 

(1)  That  your  petitioner  is  the  alleged  bank- 
rupt herein; 

(2)  That  on  the  26th  day  of  June,  1957,  an  order 
was  made  by  the  referee  herein,  and  filed  in  this 
Court,  a  copy  whereof  is  hereto  annexed,  marked 
Exhibit  "A,"  and  made  a  part  hereof; 

(3)  That  your  petitioner  is  aggrieved  by  said 
order,  and  prays  for  a  review  thereof  and  complains 
that  the  Court  committed  error  in  making  said 
order  in  the  following  particulars: 

(a)  That  in  and  by  said  order,  the  Court  denied 
to  petitioner  the  opportunity  to  file  an  answer  to 
the  petition  herein  and  to  a  trial  by  jury  as  to  the 
issue  of  petitioner's  alleged  commission  of  an  act 
of  bankruptc}^; 

(b)  That  in  and  by  said  order,  the  Court  denied 
petitioner's  motion  to  set  aside  adjudication  of 
bankruptcy  and  order  to  file  schedules  herein; 

(c)  That  in  and  by  said  order,  the  Court  in  ef- 
fect reaffirmed  its  prior  erroneous  adjudication  of 
bankruptcy  despite  the  fact  [35]  that  none  of  the 
alleged  acts  of  bankruptcy  set  forth  in  the  amended 
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petition  herein  in  involuntary  bankruptcy,  con- 
stitute acts  of  bankruptcy  or  an  act  of  bankruptcy; 
and  despite  the  fact  that  petitioner  herein,  through 
no  fault  of  his  own,  but  solely  because  of  the 
failure  of  his  prior  counsel  to  file  an  answer  as  in- 
structed by  petitioner,  is  being  deprived,  in  this 
Court  of  Equity,  of  a  jury  trial,  as  the  law  accords 
to  him,  upon  allegations  in  the  amended  petition 
charging  your  petitioner  with  perjury  before  the 
Superior  Court  of  the  State  of  California; 

(d)  That  in  and  by  said  order,  the  Court  ad- 
judicated petitioner  a  bankrupt,  whereas  petitioner 
does  not  desire  to  rid  himself  of  any  of  his  existing 
obligations  by  the  process  of  bankruptcy,  but  de- 
sires and  intends  to  pay  to  each  of  his  creditors  the 
full  amount  owed  legitimately  to  each,  as  soon  as 
possible. 

Wherefore,  petitioner  prays  that  said  Order  be 
reviewed  by  a  Judge  of  this  Court,  and  that  the  Ref- 
eree promptly  prepare  and  transmit  to  the  clerk 
thereof  his  certificate  thereon,  together  with  a  state- 
ment of  the  questions  presented,  and  all  the  records, 
papers  and  files  in  this  case. 

Dated:  Julys,  1957. 

/s/  WILLIAM  STRONG, 

Attorney  for  Petitioner. 
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EXHIBIT ''A" 

Identical  to  Order  Re  Motion  to  Set  Aside  Ad- 
judication, see  pages  49  and  50  of  this  printed 
record. 

Affidavit  of  Service  by  Mail  Attached. 
[Endorsed]:     Filed  July  8,   1957.   [36] 


[Title  of  District  Court  and  Cause.] 

SUPPLEMENTAL  PETITION  FOR  REVIEW 
OF  ADJUDICATION  OF  INVOLUNTARY 
BANKRUPTCY 

To  Honorable  Ronald  L.  Walker,  Referee  in  Bank- 
ruptcy : 

The  Petition  of  Monte  G.  Mason,  respectfully 
represents : 

(1)  That  you  petitioner  is  the  alleged  bankrupt 
herein ; 

(2)  That  on  the  26th  day  of  May,  1957,  the 
petitioner  herein  was  adjudicated  a  bankrupt. 

(3)  That  your  petitioner  is  aggrieved  by  said 
adjudication  and  prays  for  a  review  thereof  and 
complains  that  the  Court  committed  error  in 
making  said  adjudication  in  the  following  particu- 
lars: 

(a)  That  in  and  by  said  adjudication  on  said 
date,  petitioner  was  denied  the  opportimity  to  file 
an  answer  to  the  petition  herein  and  to  a  trial  by 
jury  as  to  the  issue  of  petitioner's  alleged  conunis- 
sion  of  an  act  of  bankruptcy ; 
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(b)  That  said  adjudication  is  based  upon  al- 
leged acts  of  bankruptcy  set  forth  in  the  amended 
petition  herein  in  involuntary  bankruptcy,  which 
do  not  in  law  and/or  in  fact  constitute  acts  of  bank- 
ruptcy or  an  act  of  bankruptcy; 

(c)  That  petitioner  does  not  desire  to  be  ad- 
judged a  bankrupt  or  to  rid  himself  of  any  of  his 
existing  obligations  by  the  process  of  bankruptcy 
but  desires  and  intends  to  pay  to  each  of  his  credi- 
tors the  full  amount  owed  legitimately  as  soon  as 
possible. 

Wherefore,  petitioner  prays  that  said  adjudica- 
tion be  reviewed  by  a  Judge  of  this  Court,  and  that 
the  Referee  promptly  prepare  and  transmit  to  the 
clerk  thereof  his  certificate  thereon,  together  with  a 
statement  of  the  questions  presented,  and  all  the 
records,  papers  and  files  in  this  case. 

Dated:     July  23,  1957. 

/s/  WILLIAM  STRONG, 

Attorney  for  Petitioner. 

Affidavit  of  Service  by  Mail  Attached. 
[Endorsed] :     Filed  July  24,  1957.  [40] 


[Title  of  District  Court  and  Cause.] 

ORDER  ON  MOTION  RE  SCHEDULES 
This  matter  came  on  to  be  heard  before  the 
undersigned,  Referee  in  Bankruptcy,  at  his  court- 
room in  the  Federal  Building,  Temple  and  Spring 
Streets,  Los  Angeles,  California,  on  the  30th  day  of 
July,  1957,  at  the  hour  of  10:00  a.m.  Mr.  William 
Strong  appeared  for  the  bankrupt.  William  J.  Tier- 
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nan  appeared  for  the  petitioning  creditors  and 
moving  parties. 

Motion  having  been  made  for  an  order  directing 
the  bankrupt  to  file  schedules  in  these  proceedings 
and  the  court  having  heard  argument  of  counsel, 
good  cause  appearing ; 

It  Is  Ordered  that  Monte  G.  Mason  file  in  these 
proceedings,  on  or  before  August  20,  1957,  a  sched- 
ule of  his  assets  and  liabilities  as  well  as  a  state- 
ment of  his  affairs  in  the  manner  and  in  the  form 
approved  by  the  Supreme  Court  of  the  United 
States. 

It  Is  Further  Ordered  that  the  previous  order  of 
this  Court  deferring  the  time  of  the  bankrupt  to 
file  schedules  until  after  hearing  on  a  petition  for 
review  be  and  the  same  hereby  is  vacated. 

Dated :     July  30,  1957. 

/s/  RONALD  WALKER, 

Referee  in  Bankruptcy. 

Affidavit  of  Service  by  Mail  Attached. 
[Endorsed] :     Filed  July  30,  1957.  [42] 


In  the  District  Court  of  the  United  States 

Southern  District  of  California,  Central  Division 

In  Bankruptcy  No.  76,001-WM 

In  the  Matter  of: 
MONTE  G.  MASON, 

Bankrupt. 

Before:   Honorable   David   B.    Head,    Referee   in 
Bankruptcy 
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Heard  by:  Honorable  Ronald  Walker,  Referee  in 
Bankruptcy 

HEARING  RE:  1.  EXAMINATION  UNDER  21- 
A.  2.  HEARING  ON  MOTION  TO  DISMISS 

The  following  is  a  stenogi'aphic  transcript  of  pro- 
ceedings had  in  the  above  entitled  matter  on  Tues- 
day, July  30,  1957,  before  the  Honorable  Ronald 
Walker,  United  States  Referee  in  Bankruptcy,  at 
his  courtroom.  Federal  Building,  Los  Angeles,  Cali- 
fornia. 

Appearances  of  Counsel: 

For  the  Bankrupt : 

WILLIAM  STRONG,  ESQ. 

For  the  Petitioning  Creditors: 

WILLIAM  J.  TIERNAN,  ESQ. 

Tuesday,  July  30, 1957, 10 :00  A.M. 

The  Referee :  I  will  call  the  matter  of  Monte  G. 
Mason. 

Mr.  Strong,  are  you  here  in  the  Mason  matter? 

Mr.  Strong:  Yes,  your  Honor.  I  have  an  answer- 
ing affidavit. 

The  Referee:     This  is  in  the  Mason  matter? 

Mr.  Strong:    Yes,  sir. 

The  Referee :    Where  do  we  stand  in  this  matter? 

Mr.  Strong:  I  have  a  couple  of  answering  affi- 
davits, but  I  can't  find  the  originals.  They  have  just 
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disappeared.  Would  you  mind  looking  at  the  copies 
until  I  get  the  originals,  your  Honor? 

The  Referee:  Maybe  I  should  see  what  you  are 
answering. 

Mr.  Tiernan ;  I  think  it  is  a  very  simple  matter 
today. 

The  Referee:  Mr.  Tiernan,  you  are  relying  on 
the  affidavit  of  Mr.  Werner? 

Mr.  Tiernan ;  The  only  thing  we  seek  today  is  a 
modification  of  the  order  of  the  Court 

The  Referee:  permitting  a  further  21-A  ex- 
amination. 

Mr.  Tiernan:  I  understand  that  examination 
is  [2*]  already  scheduled  for  sometime  in  September. 
I  simply  wanted  to  advance  the  date  and  to  require 
the  bankrupt  to  file  his  schedule  of  assets  and  lia- 
bilities, as  well  as  a  statement  of  affairs  without 
waiting  for  any  outcome  of  any  review  or  appeal. 

That  matter  conceivably  could  be  delayed  almost 
indefinitely. 

The  Referee :  Well,  it  is  true  it  could,  but  if  the 
matter  of  adjudication,  or  an  ultimate  ruling  on  the 
adjudication  is  in  doubt,  I  am  in  some  doubt  as  to 
whether  he  should  not  be  required  to  file  schedules. 
However,  I  am  approaching  it  with  an  open  mind. 

I  would  be  glad  to  hear  argument  on  it. 

Mr.  Tiernan:  The  situation  is  this:  It  would 
seem  to  me,  your  Honor 

The  Referee:  Mr.  Tiernan,  may  I  run  through 
these  affidavits? 

Mr.  Tiernan:    Please,  of  course. 

•Page  numbering  appearing  at  top  of  page  of  original  Seporter'a 
Transcript  of  Record- 
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The  Referee:  Then,  we  will  know  what  we  are 
talking  about. 

Mr.  Strong:  Mr.  Tieman,  will  you  indicate  that 
I  gave  you  copies  of  the  affidavits  ? 

Mr.  Tieman :  I  acknowledge  receipt  of  those  this 
morning. 

The  Referee:  Very  well.  Mr.  Tiernan,  I  will 
hear  from  you.  [3] 

Mr.  Tieman:  I  want  to  first  argue  the  question 
of  the  filing  of  the  schedules  and  statement  of  af- 
fairs in  this  proceeding. 

I  think  it  would  be  a  serious  situation  if  the 
Bankruptcy  Coiu't,  as  well  as  the  creditors  of  a 
bankrupt,  would  have  to  wait  in  each  case  pending 
an  outcome  of  a  review  or  a  possible  appeal  from 
an  order  of  adjudication  before  they  could  get  a 
look  at  the  assets  and  liabilities  of  a  man  who  had 
been  adjudged  a  bankrupt. 

In  addition  to  the  rather  serious  practical  prob- 
lems presented  by  the  situation,  I  think  that  Sec- 
tion 7-a-(7)  of  the  Bankruptcy  Act  imposes  an  obli- 
gation upon  a  bankrupt  within  five  days  after  ad- 
judication to  file  these  schedules  and  statement  of 
affairs. 

I  don't  dispute  the  authority  of  the  Court  to  ex- 
tend such  a  time  for  reasonable  cause,  but  I  think 
it  is  the  duty  of  the  bankrupt  and  I  think  that  the 
creditors  are  entitled  to  it. 

Theoretically,  this  matter  could  be  delayed  for 
several  years,  and,  as  a  matter  of  fact,  it  already  has 
been  delayed  for  sometime  through  the  activities  of 
counsel  here. 
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Now,  the  order  of  the  Court  is  presumptively 
valid.  It  is  a  judgment.  It  is  entitled  to  the  same 
status  and  standing  as  any  other  judgment  and  it 
is  not  [4]  automatically  stayed  or  execution  thereof 
deferred,  because  cousel  wishes  to  take  a  review. 

With  respect  to  the  examination  of  Mrs.  Mason, 
the  only  thought  I  had  in  mind  was  advancing  the 
date.  My  understanding  was  that  the  examination 
date  had  been  continued  to  September,  and  I  am 
frank  to  say  that  I  wanted  an  earlier  date  for  her 
examination.  She  has  already  been  ordered  by  the 
Court  to  appear. 

The  Referee :     What  was  the  date  *? 

Mr.  Tiernan:     September  5  or  6. 

The  Referee:  In  setting  that  date,  I  was  influ- 
enced by  my  calendar  and  the  fact  that  I  expected 
to  be  away  for  a  couple  of  weeks. 

Mr.  Tiernan:  I  recall  that  my  transmission 
broke  down  that  morning,  and  it  delayed  me  in  get- 
ting to  court.  If  that  was  the  situation 

The  Referee:  That  was  about  the  earliest  date, 
according  to  my  own  calendar.  Actually,  Referee 
Head  may  be  back  in  September  and  he  may  want 
to  continue  the  matter  on  his  calendar.  I  don't 
know  what  the  situation  will  be  here.  He  is  now 
planning  to  come  back  around  the  first  of  Septem- 
ber. 

Mr.  Tiernan:  If  that  is  the  situation,  the  exam- 
ination date  of  Mrs.  Mason  may  remain  a  Septem- 
ber date. 

As  far  as  the  filing  of  schedules,  we  would  like 
to  have  those  on  file  sometime  between  now  and 
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that  [5]  September  date.  That  is  the  purpose  of  the 
motion  today. 

The  Referee :  Mr.  Strong,  what  have  you  to  say 
about  filing-  schedules'?  I  granted  your  motion  pre- 
viously. I  would  have  to  vacate  that  order  and  make 
a  new  order  requiring  the  filing. 

Mr.  Strong:  There  doesn't  seem  to  be  any  useful 
purpose  served  in  filing  schedules,  as  Mr.  Werner 
wishes  to  use  them  for  a  purpose  of  his  ovni. 

The  Referee:  Let's  leave  Mr.  Werner  out  of 
this.  There  has  been  too  much  of  personalities  in 
this. 

Mr.  Strong:     It  is  his  affidavit. 

The  Referee:  I  realize  it  is  his  affidavit,  but 
there  is  too  much  about  personalities,  because  there 
are  a  large  number  of  other  creditors. 

Mr.  Strong:  Nobody  has  come  forth  and  made 
any  statements  or  complaints.  It  is  only  Mr.  Wer- 
ner. It  is  always  Mr.  Werner. 

If  your  Honor  will  recall,  the  purported  acts  of 
bankruptcy  are  acts  brought  about  by  Mr.  Werner. 
In  a  sense,  he  is  the  one  who  brought  the  supple- 
mentary proceedings.  Now,  he  claims  the  testimony 
therein  is  false  and  that  falsity  constitutes  an  act 
of  bankruptcy,  the  falsity  in  itself. 

The  Referee:  It  was  that  question  which  Ref- 
eree Head  ruled  on  as  being  an  act  of  bankruptcy. 

Mr.  Strong:  Yes,  sir,  but  basically,  address- 
ing [6]  myself  to  the  question  of  filing  of  schedules, 
I  don't  quite  see  that  any  purpose  would  be  served 
at  this  time  in  requiring  Mr.  Mason  to  file  any 
schedules,  if  it  turns  out  that  the  acts  of  bankruptcy 
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are  not  sufficient,  and  that  consequently,  the  peti- 
tion and  the  adjudication  should  not  have  been 
granted. 

The  Referee:  That  was  my  original  view  of  it, 
but  I  have  been  thinking  about  this  matter  subse- 
quently and  I  wonder  how  it  would  prejudice  Mr. 
Mason  if  he  were  required  to  file  schedules. 

Mr.  Strong:  It  is  simply,  in  my  opinion,  an  act 
which  would  be  of  no  use  to  perform  if  there  was 
no  bankruptcy  ultimately. 

The  Referee:  True,  but  if  he  were  adjudged  a 
bankrupt,  assuming  that  the  appellate  court  would 
throw  out  the  adjudication  matter,  would  it  preju- 
dice Mr.  Mason? 

Mr.  Strong:  I  don't  know  whether  it  would 
prejudice  him  any.  Wliat  would  be  the  useful  func- 
tion for  the  Court  or  Creditors? 

The  Referee:  I  am  putting  it  in  reverse.  Sup- 
pose it  is  a  useful  act. 

Mr.  Strong:  Why  should  the  Court  require  the 
act — you  are  putting  me  on  the  spot  by  saying  to 
me :  How  is  this  going  to  hurt  you  ? 

I  don't  imderstand  that  a  person  is  required  to 
do  things  simply  because  it  isn't  going  to  hurt  him 
or  [7]  is  going  to  hurt  him  to  do  it. 

The  Referee:  Time,  but  it  will  certainly  influ- 
ence the  Court's  ruling,  if  it  would  operate  to  the 
bankrupt's  prejudice  before  the  matter  were  finally 
decided. 

There  are  so  few  provisions  for  stays  pending  re- 
views of  a  bankruptcy  ruling  or  ruling  of  a  Bank- 
ruptcy Court. 
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Mr.  Strong:  May  I  ask:  How  does  it  prejudice 
the  creditors  or  anybody  else  if  he  does  not  file 
them?  Just  what  harm  is  there  in  the  mere  filing 
of  the  bankruptcy  schedules  ? 

The  Referee:  You  are  very  adroit  at  answering 
a  question  with  another  question.  I  take  it  you  can't 
show  how  Mr.  Mason  would  be  prejudiced. 

I  will  ask  Mr.  Tiernan  whether  the  creditors 
would  be  prejudiced. 

Mr.  Strong:  I  Avill  state  flatly  that  I  can't  see 
how  Mr.  Mason  can  be  prejudiced  ]>y  the  mere  act 
of  filing  a  schedule.  Obviously,  in  a  schedule,  he  is 
required  l^y  law  to  state  the  truth.  That  is  all  he  is 
going  to  state,  so  from  that  standpoint,  there  cannot 
be  a  direct  prejudice  to  him  now,  but  also,  I  don't 
see  the  requirement  that  he  file  a  schedule  unless  he 
is  actually  a  bankrupt  and  that  is  the  very  question 
that  we  are  challenging  here. 

I  can  see  something  else,  that  by  requiring  us  to 
file  a  schedule  here,  the  creditors  are  not  just  [8] 
interested  in  the  schedules.  They  are  obviously  in- 
terested in  the  second  step  that  follows  the  filing  of 
the  schedule.  As  Mr.  Werner  has  already  hinted  in 
his  affidavit,  by  the  filing  of  the  schedules,  he  wants 
the  foundation  laid.  Then,  he  can  ask  for  ancillary 
or  whatever  type  of  proceedings  he  wants  in  an- 
other state. 

The  minute  we  file  a  schedule  you  are  going  to 
have  motions  to  take  further  steps  to  which  the 
schedules  are  a  foundation. 

The  Referee:     I  think  there  is  no  doubt  of  that. 
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It  may  be  that  creditors  are  entitled  to  those  sched- 
ules for  the  exact  purpose  of  making  such  motions. 

What  is  your  position,  Mr.  Tiernan'?  Are  the 
creditors  going  to  be  hurt  if  he  does  not  file  sched- 
ules? 

I  will  reverse  the  question  I  posed  to  Mr,  Strong. 

Mr.  Tiernan:  Yes,  your  Honor,  for  the  very 
reasons  that  are  suggested  in  Mr.  Werner's  affi- 
davit. 

Let  me  answer  Mr.  Strong,  if  I  may,  point  by 
point. 

In  the  first  place,  there  are  three  petitioning 
creditors.  It  happens  that  Mr.  Werner  is  convenient 
for  the  execution  of  affidavits.  There  are  other  cred- 
itors, and  I  assure  the  Court  that  they  are  vitally 
interested  in  this  matter,  and  with  whom  I  have 
discussed  the  case  [9]  only  this  morning.  One  of 
them  also  has  a  judgment  for  some  $45,000. 

Now,  the  second  point:  The  purpose  of  the  filing 
of  schedules  is,  as  Mr,  Strong  suggests,  for  further 
and  additional  steps  just  as  is  taken  in  any  normal 
bankruptcy  case  for  the  discovery  and  recovery  of 
assets  which  might  belong  to  this  estate  which  could 
conceivably  be  dissipated,  lost  or  in  some  other  way 
put  beyond  the  control  of  the  creditors. 

If  he  wanted,  we  would  have  a  qualified  officer  of 
this  Court  installed  as  trustee  pending  any  appeal 
or  pending  anything  else.  If  property  is  discovered, 
the  Court  may  make  such  orders  as  will  protect  the 
bankrupt  if  he  is  appealing  the  order  of  adjudica- 
tion. 

We  have  a  serious  situation  here  involving  the 
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bankrupt's  interest  in  corporations  in  another  state. 
We  want  to  institute  ancillary  proceedings,  and.  the 
petitioning  creditors  are  going  to  bear  all  of  this 
expense  themselves.  All  they  want  is  the  oppor- 
tunity. 

At  such  time  as  we  apply  to  this  Court  for  relief 
by  ancillary  proceedings,  Mr.  Strong  may,  if  he  has 
objections,  at  that  time  present  them  to  the  Court, 
but  I  ttiink  this  administration  ought  to  proceed 
orderly  in  a  fashion  suggested  by  the  Bankruptcy 
Act,  even  though  Mr.  Strong  has  filed  his  Petition 
for  Review  of  Adjudication,  which,  by  the  way,  has 
become  final,  and  to  which  [10]  I  filed  a  motion  to 
dismiss. 

I  am  sure  it  has  become  lost  because  we  changed 
the  hearing  several  times.  The  order  of  adjudication 
has  not  been  appealed.  It  is  only  the  order  on  the 
motion  to  set  aside  adjudication.  The  order  of  adju- 
dication has  not  been  appealed. 

The  Referee:  Unless  Mr.  Strong  will  raise  the 
jurisdictional  point. 

Mr.  Strong:  May  the  record  show  that  I  was 
not  counsel  at  the  time  the  time  expired  for  doing 
the  act  he  complains  of  my  doing  late. 

The  Referee:    You  are  absolved,  Mr.  Strong. 

Mr.  Strong:    Just  so  it  is  understood. 

Mr.  Tiernan:  I  ask  the  Court  to  consider  this: 
Why  is  there  all  this  delay?  These  things  are  taken 
more  or  less  pro  forma  here  in  the  Bankruptcy 
Court. 

A  man  is  adjudicated  a  bankrupt.  He  is  ordered 
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to  file  his  scliedules.  He  files  them,  A  trustee  is 
elected  in  a  matter  of  two  weeks. 

Here  we  have  a  situation  pending  since  last  De- 
cember. We  have  had  an  order  of  adjudication  back 
final  in  some  part  of  June.  It  is  now  crowding 
August.  We  have  yet  to  conduct  a  full  examination 
of  his  wife.  We  have  not  had  the  pleasure  of  exam- 
ining Mr.  Mason  yet. 

I  ask  the  Court  to  consider  why  these  delays  and 
why  the  aggressive  interest  of  counsel  in  prevent- 
ing a  [11]  simple  act  required  by  Section  7  of  the 
Bankruptcy  statute,  that  is,  the  filing  of  his  sched- 
ules after  adjudication.  These  are  things,  I  think, 
that  should  move  the  Court,  as  well  as  the  bare 
legal  necessity  and  it  is  required  by  the  law  and 
the  rights  of  the  creditors  to  pursue  their  remedies. 

He  says  these  creditors,  the  affidavits  indicate 
that  these  people  are  just  trying  to  annoy  him  and 
Ms  wife  to  death.  These  people  are  all  judgment 
credits,  if  the  Court  please.  They  have  judgments 
of  many  years'  standing,  so  it  is  evident  that  Mr. 
Mason  is  not  going  to  pay  any  of  these  claims  with- 
out a  certain  amount  of  pressure. 

The  Referee:  Well,  it  is,  at  least,  evident  that 
no  love  is  lost  between  Mr.  and  Mrs.  Mason  and 
Mr.  Werner. 

Mr.  Strong:     No. 

May  I  say  just  one  or  two  words.  I  just  wanted 
to  say  that  Mr.  Tiernan  and  the  Coui't  both  know 
that  I  am  always  aggressive  in  the  protection  of 
my  clients'  rights.  I  don't  believe  I  am  doing  any- 
thing improper  in  this  case. 
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Mr.  Tieman:  Oh,  no,  not  at  all. 
Mr.  Strong:  Your  Honor,  I  think  that  the  basic 
question  here,  of  course,  is  whether  or  not  this  man 
is  a  bankrupt.  If  the  man  is  not  to  be  adjudicated 
a  bankrupt,  then,  of  course,  this  Court  has  no  juris- 
diction to  take  [12]  any  of  the  steps  involved  here. 
Without  going-  into  these  affidavits,  I  think  your 
Honor  can  glean  from  them  that  there  has  been 
some  ill  feeling  between  these  parties,  as  you  have 
indicated,  but  more  than  that,  my  clients,  at  least, 
feel  that  this  is  all  being  used  as  a  technique  to 
cause  Mrs.  Mason  to  give  up  her  separate  property 
to  Mr.  Werner  and  to  other  creditors  for  the  pur- 
pose of  satisfying  their  demands,  which  are  just 
against  Mr.  Mason. 

The  Referee:  That  may  be  so.  If  I  accept  that 
as  a  premise,  Mr.  Strong,  it  still  would  not  follow 
that  an  end  would  not  be  served  by  Mr.  Mason  filing 
a  schedule  of  his  assets  and  liabilities. 

Mr.  Strong:  I  would  like  to  point  this  out  to 
your  Honor,  that  if  Mr.  Tiernan  says  it  is  a  simple 
matter,  my  client  might  be  somewhat  unusual  in 
that  he  does  not  want  to  be  adjudged  a  bankrupt. 

He  does  not  want  to  be  relieved  of  his  obligations. 
He  wants  an  opportimity  to  pay  them  even  though 
certain  persons  are  trying  to  force  him  to  pay,  with- 
out any  assets,  at  the  present  time. 

He  has  indicated  several  times  to  Mr.  Tiernan,  I 
believe,  and  to  other  persons  involved  that  when  he 
has  the  money  he  is  going  to  pay  everybody  100 
cents  on  the  dollar.  He  will  not  be  required  to  be 
adjudicated  a  bankrupt.  [13] 
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The  Referee :  From  your  statement  just  made,  I 
would  assume  he  is  not  in  a  position  to  pay  and  is, 
therefore,  insolvent  and  a  bankrupt. 

Mr.  Strong:  He  may  be  insolvent,  but  our  posi- 
tion is  he  has  not  committed  any  acts  of  bankruptcy. 
Therefore  he  is  not  a  bankrupt.  We  have  already 
indicated  in  the  petition  the  grounds  for  that. 

I  don't  want  to  reargue  that,  but  the  entire  situ- 
ation here,  as  far  as  I  can  see,  is  directed  toward 
getting  Mrs.  Mason's  separate  property  in  the  cor- 
porations and  the  various  properties  that  she  owns. 
Obviously,  Mrs.  Mason's  property  is  not  subject  to 
the  claims  of  creditors  of  Mr.  Mason,  unless  it  is 
shown  to  be  community  property  and  we  claim  it  is 
not,  so  that  all  we  are  trying  to  do  at  this  time  is  to 
prevent  a  multiplicity  of  petitions  and  a  lot  of  run- 
ning back  and  forth  in  court  where  they  are  going 
to  file  other  papers,  making  additional  demands,  all 
of  which  we  say  should  not  stand  until  the  time  that 
this  man  has  finally  been  adjudicated  to  be  a  bank- 
rupt. 

I  am  going  to  indicate  now  for  Mr.  Tieman's 
benefit,  of  course,  as  he  already  knows,  I  am  going 
to  be  just  as  aggressive  in  opposing  the  other  de- 
mands he  may  make,  as  I  have  been  in  the  past,  for 
the  reason  that  I  feel  Mr.  Mason  should  not  be 
adjudged  a  bankrupt. 

If  he  is  not  a  bankrupt,  none  of  these  other  [14] 
proceedings  should  take  place. 

The  Referee:  I  am  going  to  have  to  be  incon- 
sistent. Having  already  signed   an   order   staying 
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the  time  for  filing  the  schedules,  I  will  now  vacate 
that  order. 

As  I  said  before,  Mr.  Strong,  I  am  concerned 
with  the  lack  of  provisions  for  stays  and  so  forth 
pending  a  review.  I  think  it  would  be  a  more  orderly 
procedure  for  the  Bankruptcy  Court  to  stand 
behind  the  order  of  adjudication  and  require  the 
schedules  to  be  filed. 

This,  of  course,  would  be  without  prejudice  to 
your  applying  for  a  stay  in  the  reviewing  court.  I 
think  perhaps  that  is  a  better  form  for  you  to  make 
your  application,  so  I  will  require  the  filing  of  the 
schedules. 

When  could  you  prepare  an  order  on  that,  Mr. 
Tiernan  ? 

I  am  thinking  about  enough  time  to  make  an 
application. 

Mr.  Tiernan:  I  can  prepare  that  today  and  will 
do  so. 

The  Referee:  Then,  we  will  make  it  ten  days 
from 

Mr.  Strong:  Can  we  work  it  out  so  it  happens 
after  August  15,  so  I  can  go  on  a  vacation,  maybe? 

The  Referee:  I  am  going  on  a  vacation  on 
August  16. 

Mr.  Strong:  The  16th  is  a  Monday?  I  am  going 
to  be  away  until  the  15th. 

The  Referee:     When  are  you  leaving?  [15] 

Mr.  Strong:    I  will  try  to  leave  Friday. 

The  Referee:  Get  the  order  signed  tomorrow. 
That  will  give  you  a  couple  of  days  to  make  your 
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application.  You  could  set  it  sometime  after  you 
return,  I  suppose. 

Suppose  the  order  provide  that  the  schedules  be 
filed  August  20. 

Mr.  Tiernan :     That  is  all  right. 

The  Referee :  This  other  matter  is  set  for  Sep- 
tember what? 

Mr.  Tiernan :     It  was  the  5th  or  the  6th. 

The  Referee:    I  have  it  on  the  3rd. 

Mr.  Tiernan:  3rd,  that  is  the  day  after  Labor 
Day. 

The  Referee:  Then,  if  Mr.  Strong's  motion  is 
denied  in  the  District  Court,  that  will  stiU  give  you 
access  to  the  schedules  before  the  other  hearing. 

Mr.  Tiernan:  Yes.  Now,  your  Honor,  there  is,  as 
I  say,  a  motion  filed  which  evidently  became  lost, 
and  actually,  Mr.  Strong  hasn't  had  the  requisite 
time  to 

Mr.  Strong :     That  is  all  right,  Mr.  Tiernan. 

The  Referee:     The  motion  for  what? 

Mr.  Tiernan :     The  motion  to  dismiss  the  petition. 

Mr.  Strong:  I  don't  think  it  is  in  the  right 
court.  Shouldn't  it  be  in  the  other  court? 

The  Referee:  That  is  something  that  always 
bothers  me,  because  we  are  required  to  certify  a 
record  on  a  petition  for  review  whether  it  is  timely 
or  not  [16]  timely,  in  our  opinion.  We  certify  it 
downstairs,  and  we  go  on  from  there.  You  had 
better  renew  your  motion. 

Mr.  Tiernan :  It  could  be  either  place,  but  I  have 
no  objection  to  making  it  before  the  District  Court. 

I  will  re-urge  it  on  appeal. 
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Mr.  Strong:     It  is  the  same  record. 
The  Referee:    Very  well.  We  will  stand  in  re- 
cess. 

(Whereupon  the  hearing  was  adjourned.) 

*     *     * 

Reporter's  Certificate 
I,  Yoshiye  Yamada,  official  court  reporter  of  the 
above  entitled  Court,  do  hereby  certify  that  the 
foregoing  pages  1  to  17,  inclusive,  constitute  a  true 
and  correct  record  of  the  proceedings  had  in  the 
above  entitled  matter  on  Tuesday,  July  30,  1957,  at 
the  10:00  o'clock  a.m.  session. 

Dated  this  31st  day  of  July,  1957. 

/s/  YOSHIYE  YAMADA. 

[Endorsed] :  Filed  Aug.  5,  1957.  [18] 
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REFEREE'S  CERTIFICATE  ON  REVIEW 

To  the  Honorable  William  Mathes,  Judge  of  the 
United  States  District  Court,  Southern  Dis- 
trict of  California,  Central  Division: 

I,  Ronald  Walker,  Referee  in  Bankruptcy  in  the 
above-entitled  Court,  do  certify  as  follows: 

This  proceeding  is  for  a  review  of  my  order  deny- 
ing the  motion  of  the  bankrupt  to  set  aside  the  ad- 
judication in  bankruptcy.  The  proceedings  leading 
to  this  review  are  as  follows: 
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I. 

Statement  of  the  Case 

(1)  On  December  27,  1957,  a  Petition  in  In- 
voluntary Bankruptcy  was  filed  by  Erwin  P.  Wer- 
ner, and  United  States  Credit  Biu'eau,  Inc.,  alleged 
creditors  of  the  bankrupt. 

(2)  Certain  preliminary  motions  \Yere  heard 
before  Referee  David  B.  Head  resulting  in  an 
amended  Petition  in  Involuntary  Bankruptcy  being 
filed  on  March  11,  1957.  In  the  amended  petition  an 
additional  creditor  appeared,  one  [44*]  Helen  Pan- 
taleoni.  The  acts  of  banruptcy  alledged  in  the 
amended  petition  are  set  forth  in  paragraph  4 
therein,  and  in  substance  are  as  follows : 

(a)  In  supplementary  proceedings  upon  a  judg- 
ment in  the  Superior  Court  of  Los  Angeles  Comity 
on  December  6,  1956,  the  alleged  bankrupt  con- 
cealed property  and  interests  in  property  -^ith  in- 
tent to  hinder,  delay  and  defraud  his  creditors, 
charging  the  concealment  was  by  falsely  testifying 
as  to  his  interest  in  certain  property  at  said  supple- 
mental proceeding. 

(b)  The  alleged  bankrupt  in  connection  with  an 
order  of  restitution  made  in  a  criminal  proceeding 
in  the  Superior  Court  of  Los  Angeles  County  paid 
to  the  probation  department  the  sum  of  $300.00  on 
the  first  days  of  October,  November,  and  December 
of  1956,  which  constituted  a  preferential  transfer 
under  Section  60a  of  the  Bankruptcy  Act. 

'Page  nmnbermg  appearing  at  foot  of  page  of  original  Certified 
Transcript  of  Record. 
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(3)  A  motion  to  dismiss  the  amended  petition 
was  filed  on  April  2,  1957,  and  heard  before  Referee 
Head  on  April  11,  1957.  On  April  23,  1957,  Referee 
Head  ruled  on  said  motion  as  follows: 

(a)  "It  Is  Ordered  that  paragraph  IV  A  of  the 
amended  Petition  states  a  valid  Act  of  Bankruptcy 
and  as  to  this  paragraph  the  motion  to  dismiss  be 
and  the  same  hereby  is  denied." 

(b)  "And  it  Is  Further  Ordered  That  as  to 
paragraph  IV  B  of  the  Amended  Petition  ruling 
thereon  is  reserved  until  the  trial  of  the  cause." 

(4)  On  April  23,  1957,  notice  of  such  ruling  was 
served  upon  the  alleged  bankrupt  and  his  attorney, 
Laurence  J.  Rittenband. 

(5)  No  answer  or  responsive  pleading  having 
been  thereafter  filed  to  the  Amended  Petition  in 
involuntary  bankruptcy,  and  the  time  for  filing  such 
responsive  pleading  [45]  having  elapsed.  Referee 
Howard  V.  Calverley,  acting  for  Referee  David  B. 
Head,  entered  an  adjudication  of  bankruptcy  on 
May  20,  1957,  and  on  the  same  day  issued  an  order 
to  the  bankrupt  to  file  schedules  within  five  days. 

(6)  On  May  23,  1957,  an  answer  to  said 
amended  petition  in  bankruptcy  was  filed, 

(7)  On  the  same  day,  May  23,  1957,  the  bank- 
rupt filed  a  notice  of  motion  to  set  aside  the  adjudi- 
cation and  the  order  to  file  schedules  on  the  ground 
that  the  adjudication  was  entered  through  "ex- 
cusable failure  of  the  alleged  bankrupt  to  file  a 
timely  answer,"  referring  to  the  affidavit  of 
Laurence  J.  Rittenband  annexed  thereto. 


74  Monte  G.  Mason  vs. 

(8)  On  June  18,  1957,  the  motion  to  set  aside  the 
adjudication  was  heard  before  Referee  Eonald 
Walker  in  the  absence  of  Referee  Head,  and  was 
denied.  The  order  to  that  effect  was  signed  and  filed 
June  26,  1957. 

(9)  Thereafter,  and  on  July  2,  1957,  William  R. 

Strong,  Esq.,  was  substituted  in  place  of  Laurence 
J.  Rittenband,  Esq.,  as  attorney  for  the  bankrupt. 

(10)  On  July  8,  1957,  a  petition  for  review  was 
filed  and  thereafter,  and  on  July  24,  1957,  a  supple- 
mental petition  for  review  of  the  order  of  adjudi- 
cation was  filed.  Both  the  original  petition  for  re- 
view and  the  supplemental  petition  for  review  were 
filed  more  than  ten  days  after  the  ruling  and  were 
therefore  not  timely  filed.  Nevertheless,  this  matter 
is  now  being  certified  to  the  District  Court  imder 
the  rule  that  all  petitions  for  review  should  be  certi- 
fied regardless  of  whether  they  are  or  are  not  timely 
filed. 

(11)  On  July  30,  1957,  an  order  was  made  re- 
quiring the  alleged  bankrupt  to  file  schedules  on 
August  20,  1957,  reserving  to  the  bankrupt  the 
right  to  apply  to  the  Reviewing  Court  for  a  stay  of 
such  order.  [46] 

II. 
Reason  for  Ruling 
The  petition  to  set  aside  the  order  of  adjudication 
was  denied  by  the  certifying  referee  for  the  reason 
that,  in  his  opinion,  (1st)  there  was  no  excusable 
neglect  shown  for  the  failure  to  file  an  answer  within 
the  time  allowed  under  the  Bankruptcy  Act,  and 
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(2nd)  there  was  no  showing  of  a  meritorious  de- 
fense to  the  said  action.  In  the  opinion  of  the  Ref- 
eree this  was  a  matter  entirely  within  his  discretion. 

III. 

Questions  Presented 
The  questions  presented  are : 

(1)  Whether  the  order  of  the  Referee  denying 
the  motion  to  vacate  the  adjudication  was  an  abuse 
of  discretion  on  his  part ; 

(2)  Whether  the  concealment  by  false  testimony 
at  the  supplementary  proceedings  in  the  Superior 
Court  for  Los  Angeles  County  constituted  an  Act  of 
Bankruptcy.  This  question  was  not  before  Referee 
Walker  on  the  motion  to  vacate  the  adjudication  as 
it  had  previously  been  passed  on  and  held  to  be  an 
Act  of  Bankruptcy  by  Referee  Head.  However,  the 
question  is  presented  upon  the  review  in  that  it  goes 
to  the  jurisdiction  of  the  court. 

IV. 

Documents  Accompanying  This  Certificate 

(1)  Petition  in  Involuntary  Bankruptcy,  filed 
Dec.  27, 1956. 

(2)  Amended  Petition  in  Involuntary  Bank- 
ruptcy, filed  Mar.  11,  1957. 

(3)  Notice  of  Motion  to  Dismiss  Petition  and 
for  More  Definite  Statement,  filed  Apr.  2,  1957. 

(4)  Order  on  Motion  to  Dismiss,  filed  Apr.  23, 
1957.  [47] 
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(5)  Notice  of  Ruling,  filed  April  23,  1957. 

(6)  Answer  to  Involuntary  Bankruptcy  Peti- 
tion, filed  May  23,  1957. 

(7)  Notice  of  Motion  to  Set  Aside  Adjudication 
of  Bankruptcy,  and  Order  to  File  Schedules,  filed 
May  23,  1957. 

(8)  Order  Re  Motion  to  Set  Aside  Adjudication, 
filed  June  26,  1957. 

(9)  Substitution  of  Attorneys,  filed  July  2,  1957. 

(10)  Petition  to  Review,  filed  July  8,  1957. 

(11)  Supplemental  Petition  for  Review,  filed 
July  24, 1957. 

(12)  Order  on  Motion  Re  Schedules,  filed  July 
30,  1957. 

(13)  Reporter's  Transcript  of  hearing  on  June 
18,  1957,  Re  Motion  to  Set  Aside  Order  of  Adjudi- 
cation, filed  Aug.  5, 1957. 

(14)  Reporter's  Transcript  of  hearing  on  July 
30,  1957,  Re  Examination  under  21A  and  Motion  to 
Dismiss,  filed  Aug.  5,  1957. 

Dated:     August  8,  1957. 

/s/  RONALD  WALKER, 

Referee  in  Bankruptcy. 

[Endorsed] :    Filed  Aug.  8,  1957.  [48] 
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[Title  of  District  Court  and  Cause.] 

REFEREE'S   SUPPLEMENTAL 
CERTIFICATE  ON  REVIEW 

To  the  Honorable  William  Mathes,  Judge  of  the 
United  States  District  Court,  Southern  District 
of  California,  Central  Division: 

I,  Ronald  Walker,  Referee  in  Bankruptcy  in  the 
above-entitled  Court  do  certify  as  follows : 

Counsel  for  the  bankrupt  has  called  my  attention 
to  an  error  made  in  the  original  Certificate  on  Re- 
view on  page  3,  line  21  (10),  the  petition  for  review 
was  filed  on  July  8,  1957,  instead  of  on  July  3,  1957, 
as  appears  in  the  original  certificate. 

The  comment  is  made  that  the  original  petition 
for  review^  was  not  timely  filed  if  more  than  ten  days 
had  elapsed  from  the  ruling.  Our  clerks'  office  was 
closed  on  July  5,  1957,  as  was  the  office  of  the  Clerk 
of  the  District  Court.  The  petition  for  review  was 
mailed  to  the  referee  on  July  3,  1957,  but  was  not 
endorsed  filed  until  the  following  Monday,  July  8, 
1957,  the  clerks'  office  having  been  closed  during  the 
intervening  period. 

Dated :     August  12,  1957. 

/s/  RONALD  WALKER, 

Referee  in  Bankruptcy.  [49] 

[Endorsed]  :    Filed  Aug.  12, 1957. 
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United  States  District  Court  for  the  Southern 
District  of  California,  Central  Division 

In  Bankruptcy  No.  76,001- WM 

In  the  Matter  of 
MONTE  G.  MASON,  Also  Known  as  M.  G.  MASON, 

Bankrupt. 

ORDER  ON  REVIEW  OF  ADJUDICATION  OF 
BANKRUPTCY,  AND  OF  REFEREE'S  OR- 
DER OF  JUNE  26,  1957 

Upon  the  petition  for  review  filed  by  the  bankrupt 
on  July  8,  1957 ;  upon  the  supplemental  petition  for 
review  filed  by  the  bankrupt  on  July  24,  1957 ;  upon 
the  certificate  of  Referee  Ronald  Walker  filed  June 
20,  1957,  and  the  supplement  to  the  Referee's  certi- 
ficate filed  August  12,  1957;  and  upon  the  proceed- 
ings had  before  the  Referee  as  appear  from  his  cer- 
tificate and  the  supplement  thereto;  and  it  appear- 
ing to  the  court  that : 

(1)  The  word  "concealed"  in  §3a(l)  of  the 
Bankruptcy  Act  [11  U.S.C.  §  21(a)(1)  (1952)]  is 
not  limited  in  meaning  to  physical  secretion  [see: 
Coghlan  v.  United  States,  147  F.2d  233,  236-237 
(8th  Cir),  cert,  denied,  325  U.  S.  888,  rehearing  de- 
nied, 326  U.S.  805  (1945)  ;  United  States  v.  Zimmer- 
man, 158  F.2d  559  (7th  Cir.  1946)  ] ;  [50] 

(2)  The  amended  petition  in  involuntary  bank- 
ruptcy alleges  an  act  of  bankruptcy  within  §  3a(l) 
of  the  Bankruptcy  Act  [11  U.S.C  §  21(a)(1) 
(1952);  Cal.  Code  Civ.  Proc.  §§714,  715;  In  re 
Burg,  245  Fed.  173, 178  (N.D.Tex.  1917)  ;  In  re  Gla- 
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zier,  195  Fed.  1020  (M.D.Pa.  1912);  1  Collier, 
Bankruptcy  Par.  3.103  (14th  ed.  1940)  ;  1  Reming- 
ton, Bankruptcy  §  123  (5th  ed.  1950)  ;  cf.  Continen- 
tal Bank  and  Trust  Co.  v.  Winter,  153  F.2d  397,  399 
(2d  Cir.  1946)];  and 

(3)  The  failure  of  the  bankrupt  to  file  a  timely 
answer  to  the  amended  petition  in  involuntary  bank- 
ruptcy was  not  due  to  "mistake,  inadvertence,  sur- 
prise, or  excusable  neglect,"  within  the  meaning  of 
Rule  60(b)  of  the  Federal  Rules  of  Civil  Pro- 
cedure ; 

It  Is  Ordered  that  the  adjudication,  dated  May  20, 
1957,  and  the  Referee's  ''Order  Re  Motion  to  Set 
Aside  Adjudication,"  dated  June  26,  1957,  are 
hereby  confirmed. 

It  Is  Further  Ordered  that  the  Clerk  this  day 
serve  copies  of  this  order  by  United  States  mail  upon 

(1)  Referee  Ronald  Walker, 

(2)  The  attorney  for  the  bankrupt,  and 

(3)  The  attorney  for  the  respondent  creditors. 

November  14,  1957. 

/s/  WM.  C.  MATHES, 

United  States  District  Judge. 

The  Clerk  will  file  issue  ]jro  tunc  as  of  Nov. 
14,  1957. 

/s/  WM.  C.  MATHES, 

U.  S.  District  Judge. 

[Endorsed] :     Filed  Nov.  14,  1957. 
Entered  Nov.  15,  1957.  [51] 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  Monte  G.  Mason,  the 
alleged  bankrupt  herein,  hereby  appeals  to  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit from  the  Order  of  the  within  United  States 
District  Court  confirming  an  Order  of  Adjudication 
of  Bankruptcy  in  these  proceedings  as  well  as  the 
Referee's  Order  re  Motion  to  Set  Aside  Adjudica- 
tion, entered  in  this  action  on  November  14,  1957. 

Dated:  November  21,  1957. 

/s/  WILLIAM  STRONG, 

Attorney  for  Appellant. 

Affidavit  of  service  by  mail  attached. 
[Endorsed] :  Filed  Nov.  25,  1957.  [52] 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  BY  THE  CLERK 
I,  John  A.  Childress,  Clerk  of  the  above-entitled 
Court,  hereby  certify  that  the  items  listed  below 
constitute  the  transcript  of  record  on  appeal  to  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, in  the  above-entitled  case : 

A.     The  foregoing  pages  numbered  1  to  57,  in- 
clusive, containi];ig  the  original ; 

Petition  in  Involuntary  Bankruptcy. 
Petition    in    Involuntary    Bankruptcy 
(Amended.) 
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Notice  of  Motion  to  Dismiss  Petition  and  for 
more  Definite  Statement. 

Order  on  Motion  to  Dismiss. 

Notice  of  Ruling. 

Answer  to  Involuntary  Bankruptcy  Petition. 

Notice  of  Motion  to  set  aside  Adjudication  of 
Bankruptcy  and  Order  to  File  Schedules. 

Order  re  Motion  to  set  aside  Adjudication. 

Substitution  of  Attorneys. 

Petition  to  Review. 

Supplemental  Petition  for  Review. 

Order  on  Motion  re  Schedules. 

Referee 's  Certificate  on  Review. 

Referee's  Supplemental  Certificate  on  Re- 
view. 

Order  on  Review  of  Adjudication  of  Bank- 
ruptcy and  of  Referee's  Order  of  June  26,  1957. 

Notice  of  Appeal. 

Designation  of  Record  on  Appeal. 

Statement  of  Points  on  Appeal. 

B.  Two  volumes  of  Reporter's  Transcript  of 
Proceedings  had  on  June  18,  1957,  and  July  30, 
1957. 

I  further  certify  that  my  fee  for  preparing  the 
foregoing  record,  amounting  to  $1.60  has  been  paid 
by  appellant. 

Dated :  December  12,  1957. 

[Seal]  JOHN  A.  CHILDRESS, 

Clerk; 
By  /s/  WM.  A.  WHITE, 

Deputy  Clerk.  [53] 
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[Endorsed]:  No.  15811.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Monte  G.  Mason,  Ap- 
pellant, vs.  Ernest  Utley,  Trustee  in  Bankruptcy  of 
the  Estate  of  Monte  C  Mason,  Also  Known  as  M. 
Gr.  Mason,  Appellee.  Transcript  of  Record.  Appeal 
from  the  United  States  District  Court  for  the 
Southern  District  of  California,  Central  Division. 

Filed  December  6,  1957. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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In  the  United  States  Circuit  Court  of  Appeals 

in  and  for  the  Ninth  Circuit 

No.  15811 

MONTE  MASON, 

Appellant, 
vs. 
UTLEY,  et  al., 

Respondents. 

STATEMENT  OF  POINTS  ON  APPEAL 

A  concise  statement  of  the  points  upon  which  ap- 
pellant intends  to  rely  in  this  appeal  are  as  follows : 

1.  That  the  District  Court  erred  in  confirming* 
the  adjudication  of  bankruptcy  against  appellant. 

2.  That  the  Involuntary  Petition  and  Amended 
Petition  does  not  state  any  legally  cognizable  acts 
of  bankruptcy. 

3.  That  the  adjudication  of  the  bankruptcy 
herein  is  illegal  and  contrary  to  the  law. 

4.  That  the  District  Court  erred  in  sustaining 
the  refusal  of  the  Referee  in  Bankruptcy  to  vacate 
the  adjudication  in  bankruptcy  to  permit  appellant 
to  file  an  answer  to  the  Petition  and  Amended  Pe- 
tition, to  a  trial  by  jury,  and  to  a  hearing  on  the 
merits. 

Respectfully  submitted, 

/s/  WILLIAM  STRONG, 

Attorney  for  Appellant. 

Affida\dt  of  service  by  mail  attached. 
[Endorsed] :  Filed  Jan.  20,  1958. 
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NAMES  AND  ADDRESSES  OF  ATTORNEYS 

REYES  &  LAMORENA, 
P.  O.  Box  609, 
Agana,  Guam, 

Attorneys  for  Appellant. 

PERRY  W.  MORTON, 

Assistant  U.  S.  Attorney  General, 

ROGER  P.  MARQUIS, 
ELIZABETH  DUDLEY, 

Attorneys, 

Department  of  Justice, 
Washington  25,  D.  C, 

H.  G.  HOMME,  JR., 

United  States  Attorney, 

OLEN  W.  BURNETT, 

Assistant  U.  S.  Attorney, 
P.  O.  Box  308, 
Agana,  Guam, 

Attorneys  for  Appellee. 


In  the  Superior  Court  of  Guam 
Marianas  Islands 

Civil  No.  6-49 

Naval  Government  of  Guam,  Plaintiff, 

vs. 

380,438  square  meters  of  land,  more  or  less,  situated 
in  the  Municipality  of  Barrigada,  Island  of 
Guam,  Marianas  Islands  and  the  Estate  of 
Antonio  Ingay  Bayona,  deceased,  et  al., 

Defendants. 

DECLARATION  OF   TAKING 

I,  C.  A.  Pownall,  Governor  of  Guam,  do  hereby 
declare  that: 

I. 

The  land  hereinafter  described  is  taken  under 
and  in  accordance  with  the  provisions  of  Sections 
1237  to  1258,  inclusive,  as  amended,  of  the  Code  of 
Civil  Procedure  of  Guam. 

II. 

The  public  use  for  which  said  land  is  taken  is  the 
procurement  of  a  suitable  i>ennanent  site  for  the 
location  of  the  Village  of  Barrigada  in  the  Munici- 
pality of  Barrigada,  as  an  aid  to  and  in  the  further- 
ance of  the  program  for  the  rehabilitation  of  the 
Guamanian  people  and  the  economy  of  Guam.  That 
said  land  is  suitable  and  necessary  therefor,  has 
been  selected  by  me  for  said  purpose  and  is  re- 
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quired  for  immediate  use  in  order  to  carry  out  such 
purpose. 

III. 

That  the  land  subject  of  this  proceeding  is  situ- 
ated in  the  Municipality  of  Barrigada,  Island  of 
Guam,  Marianas  Islands,  as  delineated  on  Land  and 
Claims  Commission  Drawing  No.  P-360',  dated  22 
December  1948  and  entitled  ''U.  S.  Naval  Govern- 
ment of  Guam,  M.  I,,  Land  &  Claims  Commission, 
Barrigada  Village  Boundary,  Land  Square  18,  Sec- 
tion 2,  Municipality  of  Barrigada,"  and  is  more 
particularly  bounded  and  described  as  follows : 

From  Triangulation  Station  ''Reservoir",  having 
Land  and  Claims  Commission  (1945)  grid  coordi- 
nates 49,727.55  meters  North  and  57,025.07  meters 
East,  South  83  degrees  56  minutes  14  seconds  West 
for  a  distance  of  1,608.47  meters  to  a  comer  marked 
No.  1,  which  is  the  point  or  place  of  beginning, 
said  corner  having  Land  and  Claims  Commission 
(1945)  grid  coordinates  49,557.67  meters  North  and 
55,425.60  meters  East;  thence  running  South  12 
degrees  20  minutes  44  seconds  West  for  a  distance 
of  288.11  meters  to  a  corner  marked  No.  2;  which 
is  also  a  point  of  curvature;  thence  running  along 
the  arc  of  curve  for  a  distance  of  217.12  meters  to 
a  comer  marked  No.  3,  which  is  also  a  point  of 
tangency,  curve  data  being  central  angle  20  degrees 
49  minutes  35  seconds  radius  597.33  meters;  thence 
running  South  81  degrees  34  minutes  44  seconds 
West  for  a  distance  of  29.71  meters  to  a  corner 
marked  No.  4;  thence  running  South  34  degrees 
54  minutes  07  seconds  West  for  a  distance  of  16.28 
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meters  to  a  corner  marked  No.  5;  thence  running 
South  89  degrees  31  minutes  37  seconds  West  for  a 
distance  of  269.15  meters  to  a  comer  marked  No.  6 ; 
thence  running  North  00  degrees  07  minutes  30 
seconds  East  for  a  distance  of  45.00  meters  to  a 
corner  marked  No.  7;  thence  running  North  88 
degrees  52  minutes  23  seconds  East  for  a  distance 
of  25.26  meters  to  a  comer  marked  No.  8;  thence 
running  North  00  degrees  08  minutes  19  seconds 
East  for  a  distance  of  113.53  meters  to  a  corner 
marked  No.  9;  thence  running  North  89  degrees 
25  minutes  22  seconds  West  for  a  distance  of  122.58 
meters  to  a  corner  marked  No.  10;  thence  i-unning 
South  03  degrees  39  minutes  44  seconds  West  for  a 
distance  of  49.83  meters  to  a  comer  marked  No.  11 ; 
thence  rimning  North  88  degrees  05  minutes  03 
seconds  West  for  a  distance  of  74.21  meters  to  a 
corner  marked  No.  12;  thence  running  South  00 
degrees  56  minutes  44  seconds  West  for  a  distance 
of  61.90  meters  to  a  comer  marked  No.  13;  thence 
ruiming  North  89  degrees  45  minutes  38  seconds 
West  for  a  distance  of  37.91  meters  to  a  corner 
marked  No.  14;  thence  nmning  South  00  degi^es 
06  minutes  50  seconds  West  for  a  distance  of  18.14 
meters  to  a  comer  marked  No.  15;  thence  running 
South  89  degrees  51  minutes  46  seconds  West  for 
a  distance  of  123.40  meters  to  a  corner  marked 
No.  16;  thence  mmning  North  00  degi*ees  04  min- 
utes 51  seconds  West  for  a  distance  of  268.10  meters 
to  a  comer  marked  No.  17;  thence  rumiijig  North 
29  degi-ees  31  minutes  41  seconds  West  for  a  dis- 
tance of  81.06  meters  to  a  comer  marked  No.  18; 
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thence  rminiiig  ISToi'tli  85  degrees  29  mmiites  49 
seconds  West  for  a  distance  of  60.48  meters  to  a 
comer  marked  No.  19;  thence  running  ISTorth  02 
degrees  09  minutes  19  seconds  East  for  a  distance 
of  58.37  meters  to  a  comer  marked  No.  20;  thence 
running  North  85  degrees  40  minutes  31  seconds 
East  for  a  distance  of  165.60  meters  to  a  corner 
marked  No.  21;  thence  rmming  North  01  degree 
15  mimites  05  seconds  West  for  a  distance  of  88.14 
meters  to  a  corner  marked  No.  22;  thence  rmming 
North  07  degrees  15  minutes  43  seconds  West  for 
a  distance  of  165.20  meters  to  a  corner  marked 
No.  23 ;  thence  rmming  North  21  degrees  10  minutes 
26  seconds  East  for  a  distance  of  48.74  meters  to 
a  comer  marked  No.  24;  thence  rmming  South  68 
degTees  51  minutes  59  seconds  East  for  a  distance 
of  141.25  meters  to  a  comer  marked  No.  25 ;  thence 
rmming  South  67  degTees  42  minutes  38  seconds 
East  for  a  distance  of  290.62  meters  to  a  corner 
marked  No.  26  which  is  also  a  point  of  curvature; 
thence  rmming  along  the  arc  of  curve  for  a  dis- 
tance of  124.11  metei-s  to  a  corner  marked  No.  27, 
which  is  also  a  point  of  tangency,  curve  data  being 
central  angle  09  degrees  57  minutes  45  seconds, 
radius  713.79  meters;  thence  rumiing  South  77 
degrees  40  minutes  23  seconds  East  for  a  distance 
of  136.12  meters  to  the  comer  marked  No.  1,  which 
is  the  point  or  place  of  beginning. 

The  total  area  contained  herein  is  380,438  square 
meters. 

There  is  specifically  excepted  from  the  total  land 
area   of  380,438   square   meters,   more   or  less,   as 
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above  set  forth  and  as  shown  in  Exhibit  ''A",  all 
lands  or  interests  therein  owned  by  the  United 
States  of  America  or  the  Naval  Government  of 
Guam,  leaving,  after  said  exception,  an  area  of 
368,561  square  meters  of  land,  more  or  less. 

IV. 

The  estate  taken  for  said  public  use  is  the  fee 
simple  title  in  and  to  said  land. 

V. 

A  copy  of  Land  and  Claims  Commission  Drawing 
No.  P-360,  dated  22  December  1948  and  entitled, 
**U.  S.  Naval  Government  of  Guam,  M.  I.,  Land  & 
Claims  Commission,  Barrigada  Village  Boimdary, 
Land  Square  18,  Section  2,  Municipality  of  Barri- 
gada" showing  the  land  taken  is  attached  hereto 
as  Exhibit  "A"  and  made  a  part  hereof  as  though 
set  forth  at  length. 

VI. 

The  siun  estimated  by  me  as  just  compensation 
for  said  land,  with  all  buildings  and  improvements 
thereon  and  all  appurtenances  thereto,  and  includ- 
ing any  and  all  interests  hereby  taken  in  said  tracts 
is  Ten  Thousand  and  No/100  Dollars  ($10,000.00), 
which  smn  I  deposit  herewith  in  the  registry  of  the 
said  Court  for  the  use  and  benefit  of  the  person  or 
persons  entitled  thereto.  I  am  of  the  opinion  that 
the  ultunate  award  for  the  taking  of  such  land  will 
be  within  the  limits  prescribed  by  law  as  the  x^rice 
to  be  paid  therefor. 

In  witness  whereof  I  have  signed  this  Declara- 
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tion  of  Taking  this  11th  day  of  April,  1949,  in  the 
Municipality  of  Agana,  Island  of  Guam,  Marianas 
Islands. 

/s/  C.  A.  POW]srAI.L, 
Governor  of  Guam. 

[Endorsed]  :  Filed  April  11,  1949. 


[Title  of  Superior  Coiu^t  and  Cause.] 

COMPLAINT  IN  CONDEMNATION 

The  Plaintiff,  the  Naval  Govermnent  of  Guam, 
by  Harold  W.  McKiimey,  Attorney  General  of 
Guam,  and  Emil  G,  Friedlander,  Special  Attorney 
for  the  Naval  Govermnent  of  Guam,  acting  imder 
the  instructions  and  at  the  direction  of  the  Gov- 
ernor of  Guam,  for  cause  of  action  against  the 
above  named  defendants,  alleges  as  follows: 

I. 

That  this  proceeding  is  instituted  and  the  land 
hereinafter  described  is  taken  and  condemned  pur- 
suant to  and  mider  the  provisions  and  authority  of, 
and  for  the  uses  and  lourposes  authorized  by,  the 
pro^T-sions  of  Sections  1237  to  1258  inclusive,  as 
amended,  of  the  Code  of  Civil  Procedure  of  Guam. 

II. 

That  the  land  hereinafter  described  has  been 
selected  by  the  Governor  of  Guam  as  the  perma- 
nent site  of  the  Village  of  Barrigada  as  an  aid  to 
and  in   the   furtherance   of   the   program   for  the 
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rehabilitation  of  the  Giiamaniam  people  and  the 
economy  of  Guam,  and  is  sought  to  be  taken  and 
condemned  for  said  x>urpose  and  use,  and  is  suit- 
aljle  and  necessary  therefor;  that  said  use  of  the 
land  constitutes  a  public  use,  and  said  land  is 
required  for  immediate  use  in  order  to  carry  out 
said  purpose. 

III. 

That  the  land  subject  of  this  proceeding  is  situ- 
ated in  the  MuniciiDality  of  Barrigada,  Island  of 
Gruam,  Marianas  Islands,  as  delineated  on  Land 
and  Claims  Commission  Drawing  No.  P-360,  dated 
22  Decem]>er  1948  and  entitled,  "U.  S.  Naval  Gov- 
ernment of  Guam,  M.  I.,  Land  &  Claims  Commis- 
sion, Barrigada  Village  Boundary,  Land  Square  18, 
Section  2,  Municipality  of  Ban'igada,"  and  is  more 
particularly  bounded  and  described  as  follows: 

[Descrix^tion  of  land  is  the  same  as  set  out  at 
pages  4-6  of  this  printed  record.] 

The  total  area  contained  herein  is  380,438  square 
meters. 

There  is  specifically  excepted  from  the  total  land 
area  of  380,438  square  meters,  more  or  less,  as 
above  set  forth  and  as  shown  in  Exhibit  "A",  all 
lands  or  interests  therein  owned  by  the  United 
States  of  America  or  the  Naval  Government  of 
Guam,  learing,  after  said  exception,  an  area,  of 
368,561  square  meters  of  land,  more  or  less. 

IV. 

That  a  copy  of  said  Land  &  Claims  Commission 
Drawing  No.  P-360  showing  the  lands  above  de- 
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scribed  is  attached  hereto  as  Exhibit  "'A"  and  made 
a  part  hereof  as  though  set  forth  at  length. 

V. 

That  Plaintiff  is  informed  and  believes,  and 
therefore  alleges,  that  the  above  described  land 
includes  the  whole  of  Lots  Numbered  1021A,  1022, 
1075,  1076,  1078  and  1079,  and  parts  of  Lots  Num- 
bered 1021,  1023,  1068,  1069,  1070,  1071,  1073,  1074, 
1077,  1080,  1081,  1082,  1084,  1085,  2263,  2264,  and 
2365,  as  delineated  on  Land  and  Claims  Commission 
Drawing  No.  P-360. 

VI. 

That  the  estate  or  interest  which  Plaintiff  seeks 
to  take  and  condemn  is  the  fee  simple  title  in  and 
to  the  lands  above  described. 

VII. 

That  the  apparent  and  purported  owners  of  the 
lands  above  described  are  as  follows : 

Lot  No.  1021.  Ostensible  Owner:  Juan  Cruz 
Aguon. 

Lot  No.  1021-A.  Ostensible  Owner:  Antonio  Res- 
picio  Perez. 

Lot  No.  1022.  Ostensible  Owner:  Antonio  Res- 
picio  Perez. 

Lot  No.  1023.  Ostensible  Owner:  Ignacio  Cruz 
Muna. 

Lot  No.  1069.  Ostensible  Owner:  Jose  Martinez 
Torres. 

Lot  No.  1070.  Ostensible  0-\vner:  The  Estate  of 
Benigno  Cruz  Mendiola,  deceased,  represented  hy 
Concepcion    Franquez    Mendiola,    Administratrix; 
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Concepcion  Franquez  Mendiola,  Rosa  F.  Mendiola, 
Vicente  F,  Mendiola,  Jose  F.  Mendiola,  Josefina 
Cniz  Cruz  as  Guardian  of  the  persons  and  estates 
of  David  Mendiola  Cruz  and  Francisco  Mendiola 
Cruz,  minor  heirs  of  Maria  Mendiola  Cruz. 

Lot  No.  1073.  Ostensible  Owner:  Juana  Pange- 
linan  Martinez,  Juan  Pangelinan  Martinez,  Joaquin 
Pangelinan  Martinez,  Vicente  Pangelinan  Marti- 
nez, Manuel  Pangelinan  Martinez,  Jesus  Pange- 
linan Martinez,  Francisco  Pangelinan  Martinez, 
Rita  Martinez  Unpingco,  Maria  Martinez  Flores, 
Rosa  Pangelinan  Martinez. 

Lot  No.  1074.  Ostensible  Owner:  Manuel  C.  Bias. 

Lot  No.  1075.  Ostensible  Owner:  Jose  Martinez 
Torres. 

Lot  No.  1076.  Ostensible  Owner:  Guiseppe  D'Aii- 
gelo. 

Lot  No.  1077.  Ostensible  Owner:  The  Estate  of 
Antonio  Ingay  Bayona,  also  known  as  Antonio 
Ballona  Ingay,  deceased,  represented  by  Juan  Igle- 
sias  Bayona,  Administrator;  Juan  Iglesias  Bayona, 
Susana  Bayona  Mesa,  Maria  Bayona  Salas,  Jose 
Gonzolo  Bayona,  Antonio  Bayona  Bayona,  Individu- 
ally and  as  Administrator  of  the  Estate  of  Catalina 
Iglesias  Bayona,  and  as  Guardian  of  the  person 
and  estate  of  the  minor  incompetent  Disederio 
Bayona  Bayona. 

Lot  No.  1078.  Ostensible  Owner:  The  Estate  of 
Fabian  Gomez  Idor,  deceased,  represented  by  Jose 
R.  Fejerang,  Administrator. 

Lot  No.  1079.  Ostensible  Owner:  Juan  Leon 
Guerrero  Concepcion. 
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Lot  No.  1080.  Ostensible  Owner:  Guiseppe  D'Aii- 
gelo. 

Lot  No.  1081.  Ostensible  Owner:  The  Estate  of 
Ramon  Cruz  Salas,  deceased,  represented  by  An- 
tonio Leon  Guerrero  Salas,  Administrator;  Anto- 
nio L.  G.  Salas,  Ursula  Cruz  Salas,  Matilda  Salas 
Bias. 

Lot  No.  1082.  Ostensible  Owner:  Julian  Lujan 
Flores. 

Lot  No.  1083.  Ostensible  Owner:  Ignacio  Cruz 
Muna. 

Lot  No.  1084.  Ostensible  Owner:  Encamacion 
Peraira  Cruz,  Carlos  Peraira  Cruz,  Regina  Peraira 
Cruz,  Candelaria  Peraira  Cruz,  Alejandro  Peraira 
Cruz. 

Lot  No.  1085.  Ostensible  Owner:  Juan  Cruz 
Aguon. 

Lot  No.  2263.  Ostensible  Owner:  Juana  Pangeli- 
nan  Martinez,  Juan  Pangelinan  Martinez,  Joaquin 
Pangelinan  Martinez,  Vicente  Pangelinan  Marti- 
nez, Manuel  Pangelinan  Martinez,  Jesus  Pangeli- 
nan Martinez,  Francisco  Pangelinan  Martinez,  Rita 
Martinez  UnxDingco,  Maria  Martinez  Flores,  Rosa 
Pangenilan  Martinez. 

Lot  No.  2264,  Ostensible  Owner:  Guiseppe  D'An- 
gelo. 

Lot  No.  2365.  Ostensible  Owner:  Jose  Torres 
Crisostomo. 

Lot  No.  1068.  Ostensible  Owner:  Rosa  Sablan 
Camacho,  Maria  C.  Arriola,  Manuela  S.  Camacho, 
Ana  S.  Camacho,  Gregorio  S.  Camacho,  Jose  C. 
Camacho,  Jesus  C.  Camacho,  Rosario  S.  Camacho, 
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Estate  of  Soledad  C.  Aniola,  represented  by  Vi- 
cente F.  Arriola,  Administrator. 

VIII. 

That  said  apparent  and  purported  owners,  and 
each  of  them,  and  if  any  of  them  be  deceased  then 
their  respective  heirs,  executors,  administrators, 
legatees,  devisees,  trustees  and/or  assigns,  known 
and  imknown,  immediate  or  remote  of  such  de- 
ceased, and  all  other  persons,  companies,  and  cor- 
porations, known  and  unlaiown  and  their  successors 
and  assigns  who  may  have  or  claim  to  have  any 
right,  title  or  interest  in  and  to  the  lands  above 
described  of  any  character  whatsoever,  are  made 
defendants. 

IX. 

Wlierefore,  Plaintiff  prays: 

1.    For  Judgment: 

(a)  Decreeing  said  lands  above  described  to  the 
extent  of  title  and  interest  which  Plaintiff  seeks  to 
acquire  by  this  proceeding  are  condemned  for  nec- 
essary public  use  of  the  Plaintiff  as  authorized  by 
law;  that  all  of  said  lands  are  necessary  and  suit- 
able therefor; 

(b)  Decreeing  that  upon  payment  into  the  reg- 
istry of  this  Court  for  the  use  of  the  person  or  per- 
sons entitled  thereto  of  the  sum  estimated  to  be 
just  compensation  for  the  taking  of  the  lands  above 
described,  title  to  said  land  is  vested  in  the  Naval 
Government  of  Guam  in  fee  simple ; 

(c)  Determining  the  value  of  the  property  sub- 
ject of  this  proceeding  and  each  separate  interest 
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therein,  and  directing  the  payment  for  each  sepa- 
rate interest  to  the  person  or  persons  entitled 
thereto. 

2.    For  such  other  and  further  relief  as  may  be 
lawful  and  proper. 

NAVAL  GOVERNMENT  OP 
GUAM, 
/s/  By   HAROLD  W.  McKINNEY, 
Attorney  General  of  Guam, 
/s/  By   EMIL  G.  FRIEDLANDER, 

Special  Attorney  for  the  Naval 
Government  of  Guam. 

Verification  Attached. 

[Endorsed] :  Filed  April  11,  1949. 


In  the  District  Court  of  Guam 
Territory  of  Guam 

Civil  No.  6-49 
United  States  of  America,  Plainti:ff, 

vs. 

380,438  Square  Meters  of  land,  more  or  less,  in  the 
Mimicipality  of  Barrigada,  Island  of  Guam, 
Marianas  Islands,  and  the  Estate  of  Antonio 
Ingay  Bayona,  deceased,  et  al..     Defendant. 

AlIENDED  DECLARATION  OF  TAKING 

Whereas,  there  was  filed  in  this  cause  a  Declara- 
tion of  Taking  dated  11  April  1949 ;  and 

Whereas,  it  has  been  determined  that  a  revised 
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description  of  the  lands  and  a  revised  map  thereof 
should  be  filed  in  this  proceeding;  and 

Whereas,  the  estimated  just  compensation  hereto- 
fore deposited  has  been  redetermined  and  the  re- 
quired allocations  to  each  tract  made, 

Now,  Therefore,  I,  Secretary  of  the  Navy,  do 
hereby  amend  the  Declaration  of  Taking  in  the  fol- 
lowing particulars : 

1.  By  striking  therefrom  the  first  six  lines  of 
paragraph  III,  and  substituting  in  lieu  thereof  the 
following : 

That  the  land  suljject  of  this  proceeding  is  situ- 
ated in  the  Municipality  of  Barrigada,  Island  of 
Guam,  Marianas  Islands,  delineated  on  a  map  enti- 
tled "Acquisition  of  Lands,  Barrigada  Village, 
Guam,  M.  I.",  dated  March  27,  1952,  and  is  more 
particularly  bounded  and  described  as  follows: 

2.  By  striking  therefrom  the  last  five  lines  of 
paragraph  III,  and  substituting  in  lieu  thereof  the 
following : 

Less  and  Except  all  lands  or  interests  therein 
owned  by  the  United  States  of  America  or  the 
Naval  Government  of  Guam,  containing  after  such 
exceptions,  368,561  square  meters  of  land,  more  or 
less. 

3.  By  striking  all  of  paragraph  V  and  substitut- 
ing in  lieu  thereof  the  following; 

A  copy  of  the  map  entitled  "Acquisition  of 
Lands,  Bamgada  Village,  Guam,  M.  I."  dated 
March  27,  1952,  showing  the  land  taken,  and  delin- 
eating the  several  parcels  is  attached  hereto  as 
Exhibit  "A"  and  made  a  part  hereof. 
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4.  By  striking  all  of  paragraph  VI  and  substi- 
tuting in  lieu  thereof  the  following: 

The  sum  of  reestimated  just  compensation  for 
said  lands,  with  all  buildings  and  improvements 
thereon,  and  all  appurtenances  thereto,  for  the 
estate  above  set  forth,  as  determined  by  me,  is 
Six  Thousand  Eight  Hundred  and  Seventy-One 
($6,871.00)  Dollars,  which  said  sum  is  deposited  in 
the  registry  of  the  court  for  the  use  and  benefit  of 
the  persons  entitled  thereto  and  more  particularly 
allocated  in  Schedule  "A"  attached  hereto  and 
made  a  part  hereof. 

I  am  of  the  opinion  that  the  ultimate  award  for 
the  taking  of  these  lands  will  be  within  the  limits 
prescribed  by  the  Congress. 

In  "Witness  Whereof,  the  petitioner,  by  and 
through  the  Secretary  of  the  Navy  has  caused  this 
Amended  Declaration  of  Taking  to  be  signed  in  the 
City  of  Washington,  District  of  Columbia,  this  1st 
day  of  May  1952. 

/s/  DAN  A.  KIMBALL, 

Secretary  of  the  Navy. 

Schedule  "A" 
The  persons  having  title  to  or  other  interests  in 
the  lands  described  in  the  Declaration  of  Taking, 
delineated  on  Exhibit  "A",  and  more  particularly 
identified  below,  and  the  amounts  estimated  to  be 
just  compensation  for  each  respective  parcel,  are 
as  follows: 

Parcel:  lA  and  IB — Owner:  Juana  Pangelinan 
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Martinez,  C.I.  87,  1/lOth  interest;  Joaquin  Pange- 
linan  Martinez,  C.I.  90,  1/lOth  interest;  Juan  Pan- 
gelinan  Martinez,  C.I.  88,  1/lOth  interest;  Manuel 
Pangelinan  Martinez,  C.I.  9891,  1/lOth  interest; 
Jesus  Pangelinan  Martinez,  C.I.  15295,  l/lOth  in- 
terest; Francisco  Pangelinan  Martinez,  C.I.  19440, 
l/lOth  interest;  Rosa  Pangelinan  Martinez,  also 
known  as  Rosa  Martinez  Flores,  C.I.  13427,  1/lOth 
interest;  H.  O.  Vicente  Pangelinan  Martinez,  de- 
ceased, represented  by  Concepeion  Cruz  Martinez, 
Administratrix,  1/lOth  interest;  Rita  Pangelinan 
Martinez  (also  known  as  Rita  Martinez  Unpingco) 
C.I.  9343,  1/lOth  interest;  Maria  Pangelinan  Mar- 
tinez (also  known  as  Maria  Martinez  Flores),  C.I. 
9078,  1/lOth  interest.  Area  (sq.  m.) :  13,901.  De- 
posit: $245.00. 

Description:  Parts  of  Lot  No.  1073,  Municipal- 
ity of  Barrigada,  sometime  designated  imofficially 
as  Lots  1073-2  and  1073-3. 

Parcel:  2 — Owner:  Manuel  Cruz  Bias,  C.I.  4934. 
Area  (sq,  m.)  :  40,104.     Deposit:  $600.00. 

Description:  Part  of  Lot  No.  1074,  Mimicipality 
of  Barrigada,  sometime  designated  unofficially  as 
Lot  1074-3. 

Parcel :  3 — Owner :  H.  O.  Benigno  Cruz  Mendiola, 
deceased,  represented  by  Jose  Franquez  Mendiola, 
Adm.  Area  (sq.  m.) :  14,771.    Deposit:  $390.00. 

Description:  Part  of  Lot  No.  1070,  Municipality 
of  Barrigada,  sometime  designated  unofficially  as 
Lot  1070-2. 

Parcel:    4 — Owner:    Jose    Martinez    Torres,    de- 
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ceased,  5  May,  1950;  now  H.  0.  Jose  Martinez 
Torres,  deceased,  represented  by  Felix  Calvo  Torres, 
Adm.    Area  (sq.  m.) :  72,126.    Deposit:  $1195.00. 

Description:  Part  of  Lot  No.  1069,  Municipality 
of  Barrigada,  sometime  designated  unofficially  as 
Lot  1069-3. 

Parcel:  5 — Owner:  H.O.  Francisco  Santos  Ca- 
macho,  deceased,  represented  by  Rosa  Sablan 
Camacho,  Administratrix.  Area  (sq.  m.) :  3,455. 
Deposit:  $95.00. 

Description:  Part  of  Lot  No.  1068,  Municipality 
of  Barrigada,  sometime  designated  unofficially  as 
Lot  1068-2. 

Parcel:  6 — Owner:  Ignacio  Cruz  Muna  (also 
known  as  Ignacio  Mima  Cruz).  Area  (sq.  m.) : 
15,629.     Deposit:  $395.00. 

Description:  Part  of  Lot  No.  1023,  Municipality 
of  Barrigada,  sometime  designated  unofficially  as 
Lot  1023-2. 

Parcel:  7 — Owner:  Juan  Cruz  Aguon,  C.I.  2804. 
Area  (sq.  m.) :  6,190.     Deposit:  $125.00. 

Description:  Part  of  Lot  No.  1021,  Mimicipality 
of  Barrigada,  sometime  designated  unofficially  as 
Lot  1021-2. 

Parcel:  8 — Owner:  Juan  Cruz  Aguon,  C.I.  2804. 
Area  (sq.  m.) :  10,726.    Deposit:  $210.00. 

Description :  Part  of  Lot  No.  1085,  Municipality 
of  Barrigada,  sometime  designated  unofficially  as 
Lot  1085-2. 

Parcel:  9 — Owner:  Encamacion  Peraira  Cruz, 
C.I.  4932,  i/o  interest;   Carlos  Peraira  Cruz,   C.I. 
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8595,  y^  interest;  Regina  Peraira  Cruz,  C.I.  12013, 
1/^  interest;  Candelaria  Peraira  Cruz,  C.I.  14072, 
1/^  interest;  Alejandro  Peraira  Cruz,  C.I.  16117, 
%  interest;  represented  by  Regina  Peraira  Cruz, 
Attorney  in  Fact.  Area  (sq.  m.)  :  3,927.  Dei^osit: 
$105.00. 

Description:  Part  of  Lot  No.  1084,  Mimicipality 
of  Barrigada,  sometime  designated  unofficially  as 
Lot  1084-2. 

Parcel:  10 — Guiseppe  D'Angelo,  C.I.  7667.  Area 
(sq.  m.):  12,281.    Deposit:  $220.00. 

Description:  Part  of  Lot  No.  1080,  Mimicipality 
of  Barrigada,  sometime  designated  unolficially  as 
Lot   1080-2. 

Parcel:  11 — Owner:  H.  O.  Juan  Leon  Guerrero 
Concepcion  (also  known  as  Juan  Concepcion  Leon 
Guerrero),  deceased,  represented  by  Ignacio  Sablan 
Leon  Guerrero,  Adm.  Ai*ea  (sq.  m.) :  17,377.  De- 
posit: $315.00. 

Description:  All  of  Lot  1079,  Municipality  of 
Barrigada. 

Parcel:  12 — Owner:  Antonio  Respicio  Perez,  C.I. 
3114.    Area  (sq.  m.) :  636.    Deposit:  $50.00. 

Description:  All  of  Lot  No.  1021-A,  Mimicipal- 
ity of  Barrigada. 

Parcel:  13 — Owner:  Antonio  Respicio  Perez, 
C.I.  3114.    Area  (sq.  m.)  :  19,275.    Deposit:  $380.00. 

Description:  All  of  Lot  No.  1022,  Mimicipality 
of  Barrigada. 

Parcel:  14 — Owner:  H.  O.  Fabian  Gomez  Idor, 
deceased,  represented  by  Jose  R.  Fejerang,  Adm. 
Area  (sq.  m.)  :  9,860.    Deposit:  $150.00. 
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Description:  All  of  Lot  No.  1078,  Municipality 
of  Barrigada. 

Parcel:  15 — Owner:  H.O.  Jose  Martinez  Torres, 
deceased,  represented  hj  Felix  Calvo  Torres,  Adm. 
Area  (sq.  m.)  :  16,480.     Deposit:  $360.00, 

Description:  All  of  Lot  No.  1075,  Municipality 
of  Barrigada. 

Parcel :  16 — O^vner :  H.  O.  Antonio  Ingay  Bayona 
(also  known  as  Antonio  Ballona  Ingay)  deceased, 
represented  by  Juan  Iglesias  Bayona,  Adm.  Area 
(sq.  m.)  :  47,540.62    Deposit:  $820.00. 

Description:  Part  of  Lot  No.  1077,  Miuiicipality 
of  Barrigada,  sometime  designated  unofficially  as 
Lot  1077-2. 

Parcel:  17— Owner:  H.  O.  Ramon  Cruz  Salas,  de- 
ceased, represented  by  Antonio  Leon  Guerrero 
Salas,  Adm.  Area  (sq.  m.)  :  14,199.88.  Deposit: 
$385.00. 

Description :  Part  of  Lot  No.  1081,  Municipality 
of  BaiTigada,  sometime  designated  unofficially  as 
Lot  1081-2. 

Parcel:  18 — Owner:  Julian  Lujan  Flores.  Area 
(sq.   m.):  594.46.     Deposit:   $25.00. 

Description :  Part  of  Lot  No.  1082,  Municipality 
of  Barrigada,  sometime  designated  unofficially  as 
Lot  1082-2. 

Parcel:  19 — Owner:  Jose  Torres  Crisostomo. 
Area  (sq.  m.) :  6,394.14,     Deposit:  $110.00. 

Description:  Part  of  Lot  No.  2365,  Municipality 
of  Barrigada,  sometime  designated  miofficially  as 
Lot  2365-2. 
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Parcel:  20: — Owner:  Guiseppe  D'Angelo,  C.I. 
7667.    Ai-ea  (sq.  m.)  :  31,481.50.    Deposit:  $630.00. 

Description :  Part  of  Lot  No.  2264,  Municipality 
of  Barrigada,  sometime  designated  unofficially  as 
Lot  2264-2. 

Parcel:  21 — Owner:  Guiseppe  D'Angelo,  C.I. 
7667.    Area  (sq.  m.) :  961.    Deposit:  $50.00. 

Description:  All  of  Lot  No.  1076,  Municipality 
of  Barrigada. 

Parcel:  22 — Owner:  Juana  Pangelinan  Martinez, 
C.I.  87,  1/lOtli  interest;  Juan  Pangelinan  Mar- 
tinez, C.I.  88,  1/lOtli  interest;  Joaquin  Pangelinan 
Martinez,  C.I.  90,  1/lOth  interest;  H.  O.  Vicente 
Pangelinan  Martinez,  deceased,  represented  by 
Concepcion  Pangelinan  Martinez,  Admx.  1/lOtli  in- 
terest; Manuel  Pangelinan  Martinez,  C.I.  9891, 
1/lOth  interest;  Jesus  Pangelinan  Martinez,  C.I. 
15295,  1/lOth  interest;  Francisco  Pangelinan  Mar- 
tinez, C.I.  19440,  1/lOth  interest;  Rita  Pangelinan 
Martinez  (also  known  as  Rita  Martinez  Unpingco) 
C.I.  9343,  l/lOth  interest;  Maria  Pangelinan  Mar- 
tinez (also  known  as  Maria  Martinez  Flores),  C.I. 
9078,  l/lOth  interest;  Rosa  Pangelinan  Martinez 
(also  known  as  Rosa  Martinez  Flores)  C.I.  13427, 
1/lOth  interest.  Area  (sq,  m.) :  259.  Deposit : 
$15.00. 

Description:  Part  of  Lot  No.  2263,  Municipality 
of  Barrigada,  sometime  designated  unofficially  as 
Lot  2263-2. 

Any  and  all  other  right,  title  and  interest:  $1.00. 

[Endorsed]:     Filed  September  15,  1952. 
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[Title  of  District  Court  and  Cause.] 

SECOND  AI^iENDMENT  TO  COMPLAINT 

The  second  gmiendnient  to  the  complaint  for  con- 
demnation of  the  United  States  of  America,  repre- 
sented herein  by  James  G.  Mackey,  United  States 
Attorney  and  HoUis  Atkinson,  Special  Attorney, 
Department  of  Justice,  alleges: 

That  an  amended  declaration  of  taking  and  a 
judgment  on  amended  declaration  of  taking  have 
heretofore  been  filed  herein,  and  this  second  amend- 
ment to  the  complaint  is  filed  to  amend  the  descrip- 
tion and  designation  of  the  lands  and  to  revise  the 
listing  of  ostensible  owners  to  conform  with  that 
set  forth  in  said  amended  declaration  of  taking  and 
judgment  on  amended  declaration  of  taking,  as 
follows : 

1.  By  striking  the  first  six  lines  of  Paragraph 
III  of  the  complaint  and  substituting  in  lieu 
thereof  the  following: 

That  the  land  subject  of  this  proceeding  is  sit- 
uated in  the  Municipality  of  Barrigada,  Island 
of  Guam,  Marianas  Islands,  delineated  on  a 
map  entitled  "Acquisition  of  Lands,  Barrigada 
Village,  Guam,  M.L",  dated  March  27,  1952, 
and  is  more  particularly  bounded  and  described 
as  follows: 

2.  By  striking  the  last  five  lines  of  Paragraph 
III  and  substituting  in  lieu  thereof  the  following: 

Less  and  Except  all  lands  or  interests  therein 
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owned  by  the  United  States  of  America  or  the 
Naval  Government  of  Guam,  containing  after 
such  exceptions,  368,561  square  meters  of  land, 
more  or  less. 

3.  By  striking  all  of  Paragraph  IV  and  substi- 
tuting in  lieu  thereof  the  following: 

A  copy  of  the  map  entitled  "Acquisition  of 
Lands,  Barrigada  Village,  Guam,  M.I.",  dated 
March  27,  1952,  showing  the  land  taken,  and 
delineating  the  several  parcels  is  attached  to 
the  amended  declaration  of  taking  filed  herein 
as  Exhibit  "A". 

4.  By  striking  all  of  Paragraph  V  and  substi- 
tuting in  lieu  thereof  the  following: 

That  Plaintiff  is  infonned  and  therefore  al- 
leges that  the  above  described  land  includes  the 
whole  of  Lots  designated  1021-2,  1021-A,  1022, 
1023-2,  1068-2,  1069-3,  1070-2,  1073-2  and  1073-3, 
1074-3,  1075,  1076,  1077-2,  1078,  1079,  1080-2,  1081-2, 
1082-2,  1084-2,  1085-2,  2263-2,  2264-2,  2365-2  as 
delineated  on  a  map  entitled  "Acquisition  of  Lands, 
Barrigada  Village,  Guam,  M.I.",  dated  March  27, 
1952  attached  to  the  amended  declaration  of  taking 
filed  herein  as  Exhibit  "A". 

5.  By  striking  all  of  Paragraph  VII  of  the  com- 
plaint and  sul^stituting  in  lieu  thereof  the  follow- 
ing: 

The  persons  having  or  claiming  an  interest  in  the 
property  whose  names  are  now  known  are: 
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Parcel:  lA  and  IB.  Lot:  1073-2  and  1073-3. 
Ostensible  Owners:  Juana  Pangelinan  Martinez, 
Juan  Pangelinan  Martinez,  Joaquin  Pangelinan 
Martinez,  Heirs  of  Vicente  Pangelinan  Martinez, 
Deceased,  Concepcion  Cruz  Martinez,  Administra- 
trix, Manuel  Pangelinan  Martinez,  Jesus  Pange- 
linan Martinez,  Francisco  Pangelinan  Martinez, 
Joaquin  Pangelinan  Martinez,  Attorney  in  Fact, 
Rita  Martinez  ITnpingco,  Maria  Martinez  Flores, 
Rosa  Pangelinan  Martinez,  now  known  as  Rosa 
Martinez  Flores. 

Parcel:  2.  Lot:  1074-3.  Ostensible  Owners: 
Manuel  C.  Bias,  William  M.  Byrne,  lessee. 

Parcel:  3.  Lot:  1070-2.  Ostensible  Owners:'; 
Heirs  of  Benigno  Cruz  Mendiola,  Deceased,  Jose 
Franquez  Mendiola,  Administrator. 

Parcel:  4.  Lot:  1069.  Ostensible  Owners:  Jose 
Martinez  Torres,  Deceased,  Felix  Calvo  Torres,  Ad- 
ministrator. 

Parcel :  5.  Lot  1068-2.  Ostensible  Owners :  Heirs 
of  Francisco  Santos  Camacho,  Deceased,  Rose  Sab- 
Ian  Camaclio,  Administratrix,  Rosa  S.  Camacho, 
Maria  C.  Arriola,  Manuela  S.  Camaclio,  Ana  S. 
Camacho,  Gregorio  S.  Camacho,  Jose  C.  Camacho, 
Rosario  S.  Camacho,  Jesus  C.  Camacho.  Unknown 
Heirs,  Devisees  and  Creditors  of  Soledad  C.  Arri- 
ola, Deceased,  Vicente  F.  Arriola,  Administrator. 

Parcel:  6.  Lot:  1023-2.  Ostensible  Owners:  Ig- 
nacio  Cruz  Muna,  aka  Ignacio  Mima  Cruz. 
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Parcel:  7.  Lot:  1021-2.  Ostensible  0^vne^:  Juan 
Cruz  Aguon. 

Parcel:  8.  Lot:  1085-2.  Ostensible  Owner:  Juan 
Cruz  Aguon. 

Parcel:  9.  Lot:  1084-2.  Ostensible  Owners:  En- 
carnaeion  Peraira  Cruz,  Carlos  Peraira  Cruz,  Re- 
gina  Peraira  Cruz,  Candelaria  Peraira  Cruz.  Al- 
ejandro Peraira  Cruz,  Rex:>resented  hj  Regina 
Peraira  Cruz,  Attorney-in-Fact. 

Parcel:  10.  Lot:  1080-2.  Ostensible  Owner:  Gui- 
seppe  D'Angelo. 

Parcel:  11.  Lot:  1079.  Ostensible  Owners:  Heirs 
of  Juan  Leon  Guerrero  Concepcion,  aka  Juan  Con- 
cepcion  Leon  Guerrero,  Ingacio  Sablan  Leon  Guer- 
rero, Administrator. 

Parcel:  12.  Lot:  1021- A.  Ostensible  Owner: 
Antonio  Respicio  Perez. 

Parcel:  13.  Lot:  1022,  Ostensible  Owner:  An- 
tonio ResxDicio  Perez. 

Parcel:  14.  Lot:  1078.  Ostensible  Owners:  Heirs 
of  Fabian  Gomez  Idor,  Deceased,  Jose  R.  Fejerang, 
Administrator. 

Parcel:  15.  Lot:  1075.  Ostensible  0^vners: 
Estate  of  Jose  Martinez  Torres,  Deceased,  Felix 
Calvo  Torres,  Administrator. 

Parcel:  16.  Lot:  1077-2.  Ostensible  Owners: 
Heirs  of  Antonio  Ingay  Bayona,  Deceased,  aka 
Antonio  Ballona  Ingay,  Juan  Iglesias  Bayona,  Ad- 
ministrator. 

Parcel:  17.  Lot:  1081-2.  Ostensible  Owners: 
Heirs  of  Ramon  Cruz  Salas,  Deceased,  Antonio 
Leon  Guerrero  Salas,  Administriitor. 


26  3Ianuel  C.  Bias,  et  al.,  vs. 

Parcel:  18.  Lot:  1082-2.  Ostensible  Owner: 
Julian  Lujan  Flores. 

Parcel:  19.  Lot:  2365-2.  Ostensible  Owner:  Jose 
Torres  Crisostomo. 

Parcel:  20.  Lot:  2264-2.  Ostensible  Owner:  Gui- 
seppe  D'Angelo. 

Parcel:  21.  Lot:  1076.  Ostensible  Owner:  Gui- 
seppe  D'Angelo. 

Parcel:  22.  Lot:  2263-2.  Ostensible  Owners: 
Juana  Pangelinan  Martinez,  Juan  Pangelinan  Mar- 
tinez, Joaquin  Pangelinan  Martinez,  Heirs  of  Vi- 
cente Pangelinan  Martinez,  Deceased,  Concepcion 
Cruz  Martinez,  Administratrix,  Manuel  Pangelinan 
Martinez,  Jesus  Pangelinan  Martinez,  Francisco 
Pangelinan  Martinez,  Joaquin  Pangelinan  Mar- 
tinez, Attorney  in  Fact,  Rita  Martinez  Unpingeo, 
Maria  Martinez  Flores,  Rosa  Pangelinan  Martinez, 
now  known  as  Rosa  Martinez  Flores. 

Wherefore  Plaintiff  prays  judgment  that  the 
property  be  condemned  and  that  just  compensation 
for  the  taking  be  ascertained  and  awarded,  and  for 
such  other  relief  as  may  be  lawful  and  proper. 

UNITED  STATES  OF  AMERICA, 

/s/  By   JAMES  G.  MACKEY, 

United  States  Attorney, 

/s/  HOLLIS  ATKINSON, 
Special  Attorney, 
Department  of  Justice. 

[Endorsed] :    Filed  September  15,  1952. 
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In  The  District  Court  of  Guam 
Territory  of  Guam 

Civil  No.  6-49 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

380,438  square  meters  of  land,  more  or  less,  situate 
in  the  Municipality  of  Barrigada,  Island  of 
Guam,  Marianas  Islands  and  the  Estate  of  An- 
tonio Ingay  Bayona,  Deceased,  et  al.. 

Defendants. 

DEFICIENCY  JUDGMENT 

The  above-entitled  ease  coming  on  for  trial  be- 
fore the  court  and  jury  on  April  8,  1957,  at  9:30 
o'clock  in  the  forenoon,  pursuant  to  due  notice 
given,  the  Plaintiff  and  the  Defendants  appearing 
by  their  respective  attorneys,  the  said  parties  hav- 
ing presented  their  evidence,  the  Plaintiff  at  the 
close  of  all  the  evidence  having  moved  for  a  di- 
rected verdict  in  accordance  with  the  evidence  ad- 
duced by  Plaintiff;  and  the  Court,  after  hearing 
and  considering  all  of  the  evidence  and  after  hear- 
ing upon  said  motion,  having  found  that  the  de- 
fendants failed  to  adduce  relevant  and  competent 
evidence  sufficient  to  support  a  verdict  and  having 
sustained  the  said  motion  and  directed  entry  of 
judgment  in  accordance  therewith ; 

And  it  appearing  that  the  sums  set  after  the  lot 
and  tract  numbers  hereinafter  listed  have  been  de- 
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termiiiecl  to  be  the  just  comx)ensation  iDayable  by 
the  United  States  of  America  for  the  taking  of 
title  in  fee  simjDle  absolute  to  the  respective  lots  or 
parts  thereof  and  tracts,  to-wit: 

Lot  No.  1074,  Barrigada,  Tract  No.  2  $1220.00 
Lot  No.  1069,  Barrigada,  Tract  No.  4  2860.00 
Lot  No.  1068,  Barrigada,  Tract  No.  5  225.00 
Lot  No.  1075,  Barrigada,  Tract  No.  15    565.00 

all  as  deserilDed  in  the  complaint  and  declaration 
of  taking,  and  amendments  thereto,  filed  herein, 
which  sums  shall  cover  all  claims  of  any  kind  or 
character  whatever  for  the  taking  of  title  in  fee 
simple  absolute  to  the  said  lands  by  the  United 
States  of  America; 

And  it  further  appearing  that  the  persons  en- 
titled to  said  awards  are  as  hereinafter  listed, 
to-wit : 

To  the  award  for  Lot  No.  1074,  Barrigada,  Tract 
No.  2:     Manuel  C.  Bias. 

To  the  award  for  Lot  No.  1069,  Barrigada,  Tract 
No.  4:  Felix  Calvo  Torres  as  Administrator  of  the 
Estate  of  Jose  Martinez  Torres,  Deceased. 

To  the  award  for  Lot  No.  1068,  Barrigada,  Tract 
No.  5:  Rosa  Sablan  Camacho  as  administratrix  of 
the  Estate  of  Francisco  Santos  Camacho,  Deceased. 

To  the  award  for  Lot  No.  1075,  Barrigada,  Tract 
No.  15:  Felix  Calvo  Torres  as  Administrator  of 
the  Estate  of  Jose  Martinez  Torres,  Deceased. 

And  it  further  aj)X3earing  that  the  smns  of  Six 
HundiTd  Dollare  ($600.00)  for  Lot  No.  1074,  Barri- 
gada, Tract  No.  2;  One  Thousand  One  Hmidred 
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and  Ninety-Five  Dollars  ($1195.00)  for  Lot  No. 
1069,  Barrigada,  Tract  No.  4;  Ninety-Five  Dollars 
($95.00)  for  Lot  No.  1068,  Barrigada,  Tract  No.  5 ; 
and  Three  Hundred  and  Sixty  Dollars  ($360.00) 
for  Lot  No.  1075,  Barrigada,  Tract  No.  15,  for 
satisfaction  of  judgment  herein,  have  heretofore 
been  dei^osited  hy  the  United  States  of  America  in 
the  registry  of  the  court;  and  that  pursuant  to 
order  of  this  court  upon  application  of  Defendant, 
the  aforesaid  sum  of  One  Thousand  One  Hundred 
and  Ninety-Five  Dollars  ($1195.00)  has  heretofore 
been  paid  to  and  received  by  Defendant  Felix  Calvo 
Torres  as  Administrator  of  the  Estate  of  Jose 
Martinez  Torres,  Deceased. 

Now  Therefore  It  Is  Ordered,  Adjudged,  and 
Decreed  that  judgment  be  entered  against  the 
United  States  of  America  as  follows : 

For  the  sum  of  One  Thousand  Two  Hundred 
and  Twenty  Dollars  ($1220.00),  with  interest  on 
the  sum  of  Six  Hundred  and  Twenty  Dollars 
($620.00)  at  the  rate  of  six  per  cent  per  annum 
from  April  11,  1949,  until  paid,  which  is  herel)y 
awarded  to  Manuel  C.  Bias. 

For  the  sum  of  One  Thousand  Six  Hundred  and 
Sixty-Five  Dollars  ($1665.00)  with  interest  at  the 
rate  of  six  per  cent  per  annum  from  April  11, 
1949,  until  paid,  which  is  hereby  awarded  to  Felix 
Calvo  Torres  as  Administrator  of  the  Estate  of 
Jose  Martinez  Torres,  Deceased. 

For  the  sum  of  Two  Hundred  and  Twenty-Five 
Dollars  ($225.00),  with  interest  on  the  sum  of 
One  Hundred  and  Thirty  Dollars  ($130.00),  at  the 


30  Manuel  C.  Bias,  et  al.,  vs. 

rate  of  six  per  cent  per  arnium  from  April  11, 
1949,  until  i^aid,  which  is  hereby  awarded  to  Rosa 
Sal^lan  Camacho  as  Administratrix  of  the  Estate 
of  Francisco  Santos  Camacho,  Deceased. 

For  the  smn  of  Five  Hundred  and  Sixty-Five 
Dollars  ($565.00),  with  interest  on  the  sum  of  Two 
Himdred  and  Five  Dollars  ($205.00),  at  the  rate 
of  six  per  cent  per  annum  from  April  11,  1949, 
which  is  hereby  awarded  to  Felix  Calvo  Torres,  as 
Administrator  of  the  Estate  of  Jose  Martinez  Tor- 
res, Deceased. 

It  Is  Further  Ordered  that  the  Clerk  of  the 
District  Court  of  Guam  shall  pay  to  the  said  De- 
fendants the  sums  now  on  deposit  in  the  Registry 
of  this  Couii;  for  their  respective  tracts  and  lots 
by  checks  drawn  on  the  said  funds  countersigned 
by  the  Judge  of  this  Court,  upon  taking  proper  re- 
ceipts therefor,  and  the  said  Clerk  shall  likewise 
pay  to  the  said  Defendants  the  balances  of  the  sums 
hereinabove  adjudged  and  awarded  to  them  respec- 
tively as  soon  as  possible  after  receipt  of  the  same 
from  the  United  States  of  America,  and  when  all 
of  the  said  sums  have  been  so  paid  the  Clerk  shall 
note  upon  the  docket  that  this  judg-ment  has  been 
paid  in  full. 

Dated  this  12th  day  of  April,  1957. 

/s/  PAUL  D.  SHRI\^R, 

Judge  of  the  District  Court  of  Guam 

[Endorsed] :     Filed  April  12,  1957. 
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[Title   of  District  Court  and   Cause.] 

MOTION  TO  SET  ASIDE  ORDER  AND 
JUDGMENT  AND  FOR  NEW  TRIAL 

To:   The  Judge,  District  Court  of  Guam: 

Come  Now,  Defendants,  and  most  respectfully 
move  this  court  to  set  aside  the  order  and  judgment 
herein  and  to  grant  a  new  trial  of  the  above-en- 
titled cause  for  the  following  reasons,  to-wit: 

1.  That  the  court  erred  in  not  submitting  the 
case  to  the  jury,  there  being  substantial  and  rele- 
vajit  facts  presented  for  the  jury  to  decide; 

2.  That  the  court  erred  in  considering  merely 
the  sales  of  agricultural  lands  to  support  the  order 
and  judgment,  the  lots  in  question  being  admitted 
by  the  parties  to  be  residential  and  commercial 
lots; 

3.  That  the  court  erred  in  not  evaluating  the 
testimony  of  the  expert  witnesses  presented  iDy  the 
defendants  and  the  testimonies  of  the  other  defend- 
ants' witnesses  concerning  the  values  of  lands 
which  are  close  to  the  lots  in  question; 

4.  That  the  order  and  judgment  are  against  the 
weight  of  or  contrary  to   the   evidence; 

5.  That  the  amoimt  awarded  in  the  judgment 
is  not  the  fair  value  or  just  compensation  of  the 
lots  in  question  on  the  date  of  vesting,  that  is, 
April  11,  1949; 

6.  That  the  credibility  of  the  witnesses  and  the 
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.weight  of  their  testimonies  are  for  the  jury  and  not 
for  the  court  to  determine. 

Wherefore,  it  is  most  respectfully  prayed  that 
this  motion  be  granted. 

Agana,  Guam,  Marianas  Islands,  22  April,  1957. 

REYES  &   LAMORENA, 
/s/  By  Y.  C.  REYES, 

Attorneys  for  Tracts  2,  4  &  15. 

Notification 

To:  Olen  W.  Burnett,  Assistant  United  States  At- 
torney, Attorney  for  the  Government,  and  Joa- 
quin C.  Arriola,  Attorney  at  Law,  Attorney  for 
Tract  5: 

Please  take  notice  that  on  Friday,  May  3,  1957, 
at  9:30  A.M.  at  the  courtroom  of  the  District  Court 
of  Guam,  Guam  Congress  Building,  City  of  Agana, 
Guam,  or  as  soon  thereafter  as  counsel  can  be 
heard,  the  imdersigned  will  present  and  argue  the 
foregoing  motion. 

Dated:    22nd  April,  1957. 

REYES  &  LAMORENA, 
/s/  By   Y.  C.  REYES, 

Attorneys  for  Tracts  2,  4  &  15. 

[Endorsed]:     Filed  April  22,  1957. 
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[Title  of  District  Court  and  Cause.] 

MINUTE  ORDER 

May  3,  1957 

Government  appears  by  Olen  W.  Burnett,  Assist- 
ant United  States  Attorney. 

Reyes  and  Lamorena  appear  in  interest  of  Tracts 
2,  4  and  15.  J.  C.  Arriola  appears  in  interest  of 
Tract  5. 

Having  heard  the  arguments  of  the  attorneys 
for  the  respective  parties,  Ordered  that  Motion  to 
Set  Aside  Order  and  Judgment  and  for  New  Trial 
be  and  hereby  is  denied. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  Manuel  C.  Bias, 
owner  of  Tract  2,  Part  of  Lot  1074,  and  the  Estate 
of  Jose  Martinez  Torres,  owner  of  Tract  4,  Part 
of  Lot  1089  and  Tract  15,  Part  of  Lot  1075,  two 
of  the  defendant-owners  of  the  lands  above-named, 
hereby  appeal  to  the  United  States  Court  of  Ap- 
peals for  the  Ninth  Circuit  from  the  order  of  the 
District  Court  of  Guam  granting  the  Motion  for 
Directed  Verdict  promulgated  in  open  court  on 
April  8,  1957,  the  Judgment  entered  on  April  12, 
1957,  and  the  Order  promulgated  in  open  court  on 
May  3,  1957,  denying  the  Motion  for  New  Trial. 
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Agana,  Territory  of  Guam,  26t]i  Jime,  1957. 

REYES  &  LAIIORENA, 
/s/  By   ALBERTO  T.  LAIIORENA, 
Attorneys  for  AiDpellants  Manuel  C.  Bias  and  the 
Estate  of  Jose  Mai*tinez  Torres,  Deceased. 

[Endorsed]:     Filed  Jime  26,  1957. 
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CLERK'S  CERTIFICATE  OF 
TRANSI^nTTAL 

I,  Roland  A.  Gillette,  Clerk  of  the  District  Coui-t 
of  Guam,  in  and  for  the  Territory  of  Guam,  M.I., 
do  hereby  certify  that  the  following  docmnents, 
to-wit : 

1.  Declaration  of  Taking,  filed  April  11,  1949, 

2.  Complaint  in  Condemnation,  filed  AiDril  11, 
1949, 

3.  Amended  Complaint,  filed  May  13,  1949, 

4.  Order  of  Court,  entered  and  filed  May  13, 
1949, 

5.  Motion  for  Judgment  on  Declaration  of  Tak- 
ing, filed  August  18,  1949, 

6.  Judgment  on  Declaration  of  Taking,  entered 
and  filed  Augiist  18,  1949, 

7.  Order  transferring  action  to  District  Coiu^t 
of  Guam,  entered  and  filed  December  22,  1950, 

8.  Petition  for  Order  and  Order  extending  Order 
of  Removal,  filed  and  entered  Jmie  22,  1951, 

9.  Amended  Declaration  of  Taking,  filed  Septem- 
ber 15,  1952, 
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10.  Judgment  on  Amended  Declaration  of  Tak- 
ing, entered  and  filed  September  15,  1952, 

11.  Second  Amendment  to  Complaint,  filed  Sep- 
tember 15,  1952, 

12.  Notice,  filed  September  15,  1952, 

13.  Disclaimer  Lot  1074-3  Barrigada,  filed  Sep- 
tember 17,  1952, 

14.  Answer  Lots  1069-3  &  1075  Barrigada,  filed 
October  7,  1952, 

15.  Answer  Lot  1074-3  Barrigada,  filed  October 
7,  1952, 

16.  Petition  for  Advance  Withdrawal  Lot  1069-3, 
Tract  4,  Barrigada  &  Order  of  court  entered  and 
filed  February  5,  1953, 

17.  Notice  of  Motion  for  Pre-Trial  Conference 
and  Trial  Tracts  4,  15  &  2,  filed  December  20,  1956. 

18.  Pre-Trial  Order,  entered  February  4,  1957, 

19.  Deficiency  Judgment,  entered  and  filed  April 
12,  1957, 

20.  Motion  to  set  aside  Order  and  Judgment  and 
for  New  Trial,  filed  April  22,  1957, 

21.  Receipt  for  $3,903.43,  filed  June  11,  1957, 

22.  Notice  of  Appeal,  filed  June  26,  1957, 

23.  Appeal  Bond,  filed  Jime  26,  1957, 

24.  Defendants'  Designation  of  Record  on  Ap- 
peal, filed  July  17,  1957, 

25.  Government's  Designation  of  Record  of  Ap- 
peal, filed  July  25,  1957, 

26.  Ex  Parte  Motion  for  Extension  to  and  in- 
cluding September  17,  1957,  filed  August  2,  1957, 

27.  Order  extending  time,  entered  and  filed  Aug- 
ust 2,   1957, 
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28.  Stipulation  for  Omission  of  papers  from 
record  on  Appeal,  filed  August  22,  1957, 

29.  Clerk's  llinutes, 

are  the  original  docimients  or  tnie  copies  thereof 
filed  with  the  clerk  of  the  Court  in  the  above  en- 
titled cause. 

In  Witness  Whereof,  I  have  hereimto  subscribed 
mv  name  and  affixed  the  Seal  of  the  aforesaid  couii; 
at  Agana,  Guam,  M.I.,  this  18th  day  of  Xovember, 
A.D.,  1957. 

[Seal]         /s/  EOLAXD  A.  GILLETTE, 

Clerk  of  the  Comi:. 


[Title  of  District  Court  and  Cause.] 

TRA:srSCRIPT   OF  PROCEEDINGS 
Agana,  Guam — April  8,  1957 

Appearances:  For  the  Plaintiff  Olen  TV.  Bur- 
nett, Assistant  United  States  Attorney,  Attorney 
for  the  Plaintiff.  For  the  Defendants:  V.  C. 
Reyes,  Attorney-at-Law  and  Albei'to  Lamorena,  At- 
tomey-at-Lavr,  Attorneys  for  the  Defendants  Bias 
and  Torres. 

Trial  by  Jury 

The  Court:  This  is  a  civil  case  of  the  L'nited 
States  of  America  vs.  380,438  square  meters  of 
land,  Civil  Case  Xo.  6-49.     Are  vou  readv  in  this 


ease 


Mr.  Lamorena:     Yes,  your  Honor. 
The    Court:     Are   you   representing   all   of   the 
defendants  ? 
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Mr.  Lamorena:    Yes,  sir. 

The  Court:    Is  the  Government  ready? 

Mr.  Burnett:    Yes,  sir. 

The  Court :  Will  counsel  sign  the  pretrial  order  ? 
(Both  coimsel  signed  the  pretrial  order). 

The  Court:  Good  morning  ladies  and  gentlemen, 
I  want  to  explain  to  you  that  the  action  before  you 
this  morning  is  a  condeimiation  case.  As  you  know, 
the  United  States  of  America  or  the  Government 
of  Guam  have  the  right  to  take  private  property 
for  xduIdHc  purposes.  When  the  govermnent  takes 
private  property  for  public  purposes  or  condemns 
it,  the  government  is  obligated  to  pay  the  property 
owners  just  compensation  for  that  property  at  the 
time  it  is  taken.  Now  the  procedure  is  this:  If 
the  government  requires  private  property,  in  this 
case  land  in  the  municipality  of  Barrigada  was 
taken,  the  govermnent  causes  an  appraisal  to  be 
made  of  the  value  of  that  land  at  the  time  it  is 
taken  as  in  this  case  in  1949.  Based  upon  that  ap- 
praisal, the  government  then  pays  into  court  the 
amount  of  money  represented  by  the  appraisal.  The 
individual  land  owner  then  has  one  of  the  three 
alternatives  assmning  that  no  question  is  presented 
as  to  the  right  of  the  taking  as  there  is  no  question 
in  this  case.  The  former  land  owners  did  not  ques- 
tion the  authority  of  the  govermnent  to  take  the 
land.  The  land  owner  then  may  agree  with  [1]* 
the  government  as  to  the  value  of  the  land  and 
later  enter  into  a  stipulation.    Wlien  that  is  done, 


*  Page  numbers  appearing  at  top   of  page  of  Reporter's  Tran- 
script of   Record. 
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the  land  owner  is  paid  and  that  disposes  of  that 
particular  land.  The  land  owner  may  withdraw 
the  amount  of  money  which  the  govermnent  has 
paid  in,  assuming  that  the  title  is  clear,  and  re- 
serve his  right  to  have  the  question  of  just  com- 
pensation determined  by  the  jiuy.  Wlien  that  is 
done,  the  jury  then  determines  what  amount  of 
just  compensation  should  be  paid  to  the  land  owner. 
If  the  jury  finds  that  that  amount  is  greater  than 
the  govermnent  has  paid  in,  the  land  owner  is  then 
entitled  to  the  difference  between  what  was  paid  in 
and  what  the  jury  finds  to  be  the  value  and  obtains 
interest  on  that  sum  from  the  date  of  the  taking 
in  1949.  If  the  jury  finds  that  the  government 
has  paid  in  more  than  the  land  is  worth  and  the 
land  owner  has  withdrawn  the  amount,  then  the 
land  owner  must  pay  back  into  the  fund  the  over- 
age. Of  course,  the  third  situation  is  that  in  which 
the  land  owner  does  not  care  to  withdraw  the 
money  but  leaves  it  in  the  possession  of  the  court 
until  the  court  or  jury  has  determined  just  com- 
pensation. Therefore,  this  morning,  your  responsi- 
bility or  the  responsibility  of  the  jury  finally  se- 
lected in  tliis  case  will  be  to  determine  the  just 
compensation  which  should  be  paid  for  the  taking 
of  four  parcels  of  land  in  the  municipality  of  Bar- 
rigada.  In  cases  of  this  kind,  the  burden  is  upon 
the  defendants,  the  former  land  o^vners,  to  show 
the  amomit  of  damage  in  terms  of  just  compensa- 
tion. While  the  United  States  Govermnent  is  the 
plaintiff  in  the  sense  that  it  brought  the  condemna- 
tion action  and  ordinarily  the  plaintiff  must  carry 
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the  burden  of  proof.  In  condemnation,  the  eon- 
verse  is  true  and  the  defendants  must  show  by  a 
preponderance  of  the  evidence,  as  the  court  will 
define  such  tenns  to  jou  subsequently,  that  the 
amoimt  paid  in  by  the  government  does  not  repre- 
sent just  compensation.  [2]  Obviously  in  getting 
jurors,  twelve  jurors  to  pass  upon  the  question  of 
just  compensation,  jurors  should  be  imprejudiced 
as  between  the  land  owners  and  the  government 
and  should  not  have;  any  pending  claims  of  their 
own  which  would  prejudice  them  against  the  gov- 
ernment.    Call  the  jury. 

Mr.  Reyes:  We  represent,  your  Honor,  tracts 
No.  2  and  5  but  Mr.  Arriola  is  supposed  to  repre- 
sent tract  No.  5. 

The  Court:  What  about  tract  No.  5,  is  it  in  the 
same  general  location? 

Mr.  Reyes :  Yes,  sir,  it  is  in  the  immediate  vicin- 
ity. 

The  Court:  Now,  we  have  two  alternatives,  one 
of  them  is  to  eliminate  tract  No.  5  this  morning 
and  handle  that  in  connection  with  some  other  ac- 
tion or,  of  course,  since  there  was  no  motion,  your 
evidence  this  morning  will  govern.    Call  the  jury. 

The  Clerk:  Number  44,  Marcial  S.  Sablan; 
Nmnber  32,  Joseph  Drennan  Manibusan;  Number 
19,  Dorothea  Garrido  Sgambelluri;  Number  14, 
Rosa  Teresita  Salas;  Number  20,  Tomasa  Pereira 
Leon  Guerrero;  Number  15,  Francisco  G.  Guma- 
taotao;  Number  2,  Joaquina  Munoz  Santos;  Num- 
ber 33,  James  Philip  Lomax;  Number  21,  Alfred 
Santos  Rios;  Number  24,  Ignacio  Perez  Quitugua; 
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Number  12,  Juan  Cruz  San  Agustin;  Number  23, 
Luis  Torres  Martinez. 
(Jurors  sworn.) 

The  Court :  Mr.  Sablan,  as  I  pointed  out  to  you, 
this  is  an  action  in  which  the  government  has  con- 
demned land  in  the  municipality  of  Barrigada. 
The  former  property  owners  are  represented  by 
Judge  Reyes  and  Mr.  Lamorena.  The  government 
is  represented  by  the  Assistant  United  States  At- 
torney, Mr.  Burnett.  Now,  do  you  know  Judge 
Reyes  or  Mr.  Lamorena? 

Mr.  Sablan:  I  know  Mr.  Reyes  and  Mr,  Lamo- 
rena. I  have  seen  him  a  couple  of  times  but  I 
have  never  met  him.  [3] 

The  Court:    Do  you  know  Mr.  Lamorena*? 

Mr.  Sablan:     I  have  seen  him. 

The  Court:  You  have  no  prejudice  by  virtue  of 
your  acquaintance  with  Judge  Reyes? 

Mr.  Sablan:    No. 

The  Court:  Does  your  immediate  family  have 
any  claims  against  the  United  States? 

Mr.  Sablan:    Not  at  all. 

The  Court:  Do  you  know  of  any  reason,  Mr. 
SaJjlan,  why  you  could  not  sit  as  a  fair  and  impar- 
tial juror  and  determine  the  value  of  this  land  ac- 
cording to  the  evidence  presented  to  you? 

Mr.  Sablan:    No,  sir. 

The  Court:     Thank  you. 

The  Court:  Mr.  Manibusan,  do  you  know  Judge 
Reyes  and  Mr.  Lamorena? 

Mr.  Manibusan:    Yes,  sir. 
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The  Court:  Judge  Reyes  related  to  you  in  any 
way? 

Mr.  Manibusan:    No,  sir. 

The  Court:  Does  he  handle  any  legal  work  for 
you? 

Mr.  Manibusan:    No,  sir. 

The  Court:  You  would  have  no  prejudice  toward 
the  government  by  virtue  of  the  fact  that  you  know 
Judge  Reyes? 

Mr.  Manibusan:    No. 

The  Court:  Do  you  know  the  Assistant  United 
States  Attorney,  Mr.  Burnett? 

Mr.  Manibusan:    No,  sir. 

The  Court:  Do  you  or  your  immediate  family, 
Mr.  Manibusan,  have  any  claims  against  the  United 
States  resulting  from  land  takings? 

Mr.  Manibusan:    Yes.  [4] 

The  Court:    Have  they  been  settled? 

Mr.  Manibusan:    No,  sir. 

The  Court:    You  have  some  claims  open? 

Mr.  Manibusan:  I  have  about  six  hectares  of 
land  that  is  still  condemned. 

The  Court:  Six  hectares  that  are  still  subject  to 
settlement  as  to  the  amount? 

Mr.  Manibusan:    Yes,  sir. 

The  Court:  I  think  we  will  excuse  you,  sir.  Call 
another  juror. 

The  Clerk:     Number  25,  Helen  Mae  Morgan. 
(Mrs.  Morgan  sworn.) 

The  Court:  Mrs.  Morgan,  you  probably  know 
Judge  Reyes? 

Mrs.  Morgan:     I  am  acquainted  with  him. 
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The  Court:  Has  he  or  Mr.  Lamorena  ever  rep- 
resented you  in  any  legal  matters? 

Mrs.  Morgan:     No,  your  Honor. 

The  Court:  Do  you  know  the  Assistant  United 
States  Attorney,  Mr.  Burnett? 

Mrs.  Morgan:    I  have  met  him. 

The  Court:  Do  you  or  your  immediate  family 
have  any  claims  pending  against  the  United  States  ? 

Mrs.  Morgan:    No,  your  Honor. 

The  Court:  Do  you  know  of  any  reason,  Mrs. 
Morgan,  why  you  could  not  sit  as  a  fair  and  impar- 
tial juror  and  do  justice  between  the  government 
and  the  former  land  owners? 

Mrs.  Morgan:     I  do  not. 

The  Court:    Thank  you  very  much. 

The  Court:  Mrs.  Sgambelluri,  do  you  know  Mr. 
Lamorena  or  Judge  Reyes?  [5] 

Mrs.  Sgambelluri:  Your  Honor,  there  is  some 
relation  between  myself  and  Mr.  Reyes. 

The  Court:  Do  you  know  the  Assistant  United 
States  Attorney? 

Mrs.  Sgambelluri:    No,  your  Honor. 

The  Court:  Do  you  or  any  member  of  your  im- 
mediate family  have  any  claims  against  the  United 
States? 

Mrs.  Sgambelluri:    No,  sir. 

The  Court:  You  know  of  any  reason,  Mrs. 
Sgambelluri,  why  you  could  not  sit  as  a  fair  and  im- 
partial juror  and  determine  the  value  of  this  land 
according  to  the  evidence  that  is  presented  to  you? 

Mrs.  Sgambelluri:    No. 

The  Court:     Thank  you  very  much. 
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The  Court:  Mrs.  Salas,  you  do  laiow  Judge 
Reyes? 

Mrs.  Salas:     Yes,  your  Honor. 

The  Court:    Is  that  merely  an  acquaintanceship'? 

Mrs.  Salas:    Friend  of  the  family. 

The  Court :  Is  there  any  relationship  with  Judge 
Reyes  ? 

Mrs.  Salas:    Yes. 

The  Court:    How  close  is  that  relationship? 

Mrs.  Salas:    He  is  my  brother's  godfather. 

The  Court:  Do  you  feel  that  that  would  preju- 
dice you  in  any  way  in  passing  upon  this  case,  after 
all,  this  case  is  simply  a  question  of  doing  justice 
between  the  government  and  the  land  owners  based 
upon  the  evidence? 

Mrs.  Salas:    No. 

The  Court:  Do  you  know  the  Asistant  United 
States  Attorney? 

Mrs.  Salas:    No,  your  Honor. 

The  Court:  You  know  of  any  reason  why  you 
could  not  sit  as  a  fair  and  impartial  juror  in  this 
case?  [6] 

Mrs.  Salas:    No. 

The  Court:  Do  you  or  any  of  your  immediate 
family  have  any  claims  pending  with  the  United 
States  Government? 

Mrs.  Salas:     My  faither  has. 

The  Court:  He  has  some  imsettled  claims  against 
the  government? 

Mrs.  Salas:    Yes. 

The  Court:  I  think  we  will  excuse  you.  Call 
another  juror. 
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The  Clerk:  Number  27,  Jesus  B.  Leon  Guer- 
rero. 

(Mr.  Guerrero  sworn.) 

The  Court:  Mr,  Guerrero,  do  you  know  Judge 
Reyes  and  Mr.  Lamorena? 

Mr.  Guerrero :    Yes,  your  Honor. 

The  Court:    Is  that  an  acquaintanceship  only? 

Mr.  Guerrero:    I  believe  he  is  a  relative  of  mine. 

The  Court:    Is  that  a  fairly  close  relationship? 

Mr.  Guerrero:     Not  too  far,  not  too  close. 

The  Court:  Has  Judge  Reyes  ever  represented 
you  in  any  legal  matters'? 

Mr.  Guerrero:    None. 

The  Court:  Do  you  know  the  Assistant  United 
States  Attorney,  Mr.  Burnett? 

Mr.  Guerrero :    Never  met  him. 

The  Court:  Do  you  or  does  any  member  of  your 
family  have  any  claims  against  the  United  States 
still  unsettled  as  a  result  of  land  takings? 

Mr.  Guerrero :    My  father  had  but  it  is  closed. 

The  Court:    Are  those  claims  open? 

Mr.  Guerrero:  No,  he  accepted  it;  he  didn't 
make  contest. 

The  Court:    But  he  settle  with  the  government? 

Mr.  Guerrero:    He  did. 

The  Court:  Do  you  feel  that  he  settled  for  less 
than  the  land  was  worth  or  something  like  that? 

Mr.  Guerrero:    I  am  not  sure. 

The  Court:  Do  you  feel  that  you  would  be  in 
any  way  prejudiced? 

Mr.  Guerrero:     I  regret  to  say,  yes. 
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The  Coui't:  We  will  excuse  you.  Call  another 
juror. 

The  Clerk:  Number  43,  Antonio  Manibusan  Pa- 
lomo. 

(Mr.  Palomo  sworn.) 

The  Court.:  Mr.  Palomo,  you  know  Judge  Reyes 
aiid  Mr.  Lamorena  and  you  know  Mr.  Burnett? 

Mr.  Palomo:    Yes,  sir. 

The  Court:  Do  you  or  any  member  of  your 
family  have  any  unsettled  claims  against  the  United 
States'? 

Mr.  Palomo:  My  mother  and  my  uncle.  There 
has  been  a  judgment  passed  to  accept  it. 

The  Court:  Do  you  remember  whether  they  set- 
tled it? 

Mr.  Palomo:  Actually  it  is  not  a  matter  of  set- 
tlement. They  didn't  take  the  money  and  they 
didn't  fight  it. 

The  Court:  Do  you  feel  that  there  would  be 
some  questions  as  to  the  amount  received  as  fair 
value  of  the  property? 

Mr.  Palomo:  According  to  some  of  them;  ac- 
cording to  others,  it  is  a  matter  of 

The  Court:  You  are  familiar  with  this  type  of 
case.  Do  you  feel  that  if  you  were  selected  as  a 
juror  that  you  would  be  able  to  do  justice  be- 
tween the  land  owners  and  the  government? 

Mr.  Palomo:  Well,  I  don't,  judge.  I  might  be 
prejudiced. 

The  Court:  Very  well,  you  may  step  dowm.  Call 
another  juror.  [8] 

The  Clerk:     Nimiber  36,  Rul)y  Ines  Hubbel. 
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(Mrs.  Hubbel  sworn.) 

The  Court:  Mrs.  Hubbel,  do  you  know  Judge 
Reyes  ? 

Mrs.  Hubbel:    Yes,  I  do. 

The  Court:  Has  Judge  Reyes  ever  handled  legal 
matters  for  you? 

Mrs.  Hubbel:    No,  sir. 

The  Court:    Mr.  Lamorena  has  not  handled  any? 

Mrs.  Hubbel:    No,  sir. 

The  Court:  You  know  the  Assistant  United 
States  Attorney,  Mr.  Burnett? 

Mrs.  Hubbel:    Yes,  sir. 

The  Court :  Do  you  or  any  member  of  your  fam- 
ily have  any  claims  against  the  United  States  re- 
sulting from  land  takings? 

Mrs.   Hubbel:     No,   sir.  i 

The  Court:  Do  you  know  of  any  reason  why 
you  could  not  sit  as  a  fair  and  impartial  juror  in 
this  case  and  do  justice  according  to  the  law  and 
the  e^ddence? 

Mrs.  Hubbel:    No,  your  Honor. 

The  Court :    Thank  you  very  much. 

The  Court:  Miss  Leon  Guerrero,  you  know 
Judge  Reyes  and  Mr.  Lamorena? 

Miss  Leon  Guerrero:    I  know  Judge  Reyes. 

The  Court:    Is  he  related  to  you  in  any  way? 

Miss  Leon  Guerrero:    No,  sir. 

The  Court:  Has  he  handled  any  legal  work  for 
you  or  your  family? 

Miss  Leon  Guerrero :    No,  sir. 

The  Court:    Do  you  or  any  member  of  your  im- 
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mediate  family  have  any  imsettled  claims  against 
the  United  States  resulting  [9]  of  land  takings? 

Miss  Leon  Guerrero:    No,  sir. 

The  Court:  You  know  of  any  reason  why  you 
could  not  sit  as  a  fair  and  impartial  juror  to  deter- 
mine the  value  of  this  land  according  to  the  law 
and  evidence? 

Miss  Leon  Guerrero:    No,  sir. 

The  Court:    Thank  you  very  much. 

The  Court:  Mr.  Gmnataotao,  you  know  Judge 
Reyes  and  Mr.  Lamorena? 

Mr.  Giunataotao:    Yes,  your  Honor. 

The  Court :    You  are  not  related  to  Judge  Reyes  ? 

Mr.  Giunataotao:    No,  sir. 

The  Court:  Do  you  know  the  Assistant  United 
States  Attorney,  Mr.  Burnett? 

Mr.  Gumataotao:    Yes,  your  Honor. 

The  Court:     Just  from  seeing  him? 

Mr.  Giunataotao:     Yes,  your  Honor. 

The  Court:  Do  you  or  any  member  of  your  im- 
mediate family  have  any  unsettled  claims  against 
the  United  States  resulting  from  the  takings  of 
land? 

Mr.  Gumataotao:     Yes,  your  Honor. 

The  Court:    You  yourself  or  your  family? 

Mr.  Giunataotao:     Yes,  sir. 

The  Court:    You  yourself  have  unsettled  claims? 

Mr.  Gumataotao:     My  family. 

The  Court:    Is  that  your  father? 

Mr.  Gumataotao:    My  father  and  my  mother. 

The  Court :  They  have  claims  that  have  not  been 
settled? 


48  Manuel  C.  Bias,  et  al.,  vs. 

Mr.  Giunataotao:     Yes,  your  Honor. 

The  Court:  Very  well,  you  may  step  down,  Mr. 
Gumataotao.  [10]  Call  another  juror. 

The  Clerk:     Number  34,  Jesus  Espinosa. 
(Mr.  Espinosa  sworn.) 

The  Court:  Mr.  Espinosa,  do  you  know  Judge 
Reyes  or  Mr.  Lamorena? 

Mr.  Espinosa:     Yes,  sir. 

The  Court:  Do  you  know  the  Assistant  United 
States  Attorney? 

Mr.  Espinosa:    I  know  him  now. 

The  Court:  Do  you  or  your  immediate  family 
have  any  unsettled  claims  against  the  United  States 
as  a  result  of  land  takings'? 

Mr.  Espinosa:    ISTo,  sir,  none. 

The  Court:    You  have  none? 

Mr.  Espinosa:    No,  sir. 

The  Coiu*t:  You  know  of  any  reason  why  you 
could  not  sit  as  a  fair  and  impartial  juror  in  this 
case? 

Mr.  Espinosa:    No,  sir. 

The  Court:  You  know  of  any  reason  why  you 
could  not  do  justice  here? 

Mr.  Espinosa:    No,  sir. 

The  Court:    Thank  you  very  much. 

The  Court:  Mrs.  Santos,  do  you  know  any  of 
the  counsel  here,  Judge  Reyes,  Mr.  Lamorena  or 
the  Assistant  United  States  Attorney? 

Mrs.  Santos:  I  know  Mr.  Reyes.  He  used  to  be 
my  school  teacher. 

The  Coiu't:    You  are  not  related  to  him? 

Mrs.  Santos:     No,  sir. 
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The  Court:  If  in  fact  he  was  your  school  teacher, 
it  \You]cl  not  prejudice  you  in  determining  the 
issues  in  this  case? 

Mrs.  Santos:    No,  sir.  [11] 

The  Court:  Do  you  or  any  member  of  your 
immediate  family  have  any  misettled  claims  against 
the  United  States  from  land  takings? 

Mrs.  Santos:    Yes,  sir,  my  father  has  three. 

The  Court:  He  has  three  claims  that  have  not 
been  settled? 

Mrs.  Santos:    No. 

The  Court:    There  are  some  still  open? 

Mrs.  Santos:    Yes. 

The  Court:  You  may  step  down.  Call  another 
juror. 

The  Clerk :    Number  10,  Leocadio  Bautista. 
(Mr.  Bautista  sworn.) 

The  Court:  Mr.  Bautista,  do  you  know  Judge 
Reyes  or  Mr.  Lamorena? 

Mr.  Bautista:    Yes,  sir. 

The  Court:  Is  Judge  Reyes  related  to  you  in 
any  way? 

Mr,  Bautista:    Friends. 

The  Court:  Has  he  handled  any  legal  work  for 
you? 

Mr.  Bautista:    No. 

The  Court:  Do  you  know  the  Assistant  United 
States  Attorney,  Mr.  Burnett,  the  attorney  for  the 
government? 

Mr.  Bautista:    No,  sir. 

The  Court:  Do  you,  Mr.  Bautista,  or  any  mem- 
ber  of   your   immediate   family   have   any    claims 
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against  the  United  States  resulting  from  land 
takings  ? 

Mr.  Baiitista:    No. 

The  Court :  Do  you  know  of  any  reason  why  you 
could  not  sit  as  a  fair  and  impartial  juror  and 
determine  the  issues  according  to  the  evidence  *? 

Mr.  Bautista:    No,  sir. 

The  Couii;:    Thank  you  very  much.  [12] 

The  Court:  Mr.  Lomax,  you  probably  know 
Judge  Reyes  and  Mr.  Lamorena? 

Mr.  Lomax:    Yes,  sir. 

The  Court:  You  also  know  the  Assistant  United 
States  Attorney? 

Mr.  Lomax:    Yes,  sir. 

The  Court:  You  have  no  claims  against  the 
United  States? 

Mr.  Lomax:    No,  sir. 

The  Court :  Do  you  know  of  any  reason  why  you 
could  not  be  a  fair  and  impartial  juror  in  this  case  ? 

Mr.  Lomax:    No,  sir. 

The  Court :    Thank  you  very  much. 

The  Court:  Mr.  Rios,  do  you  know  Judge  Reyes 
or  Mr.  Lamorena? 

Mr.  Rios:    Yes,  I  do. 

The  Court:    Is  he  related  to  you  in  any  way? 

Mr.  Rios:    No,  sir. 

The  Court:    Is  that  merely  an  acquaintanceship? 

Mr.  Rios:    Yes,  sir. 

The  Court.:  He  hasn't  handled  any  legal  work 
for  you? 

Mr.  Rios:    No,  sir. 

The  Court:    You  know  Mr.  Lamorena? 
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Mr.  Rios:    Yes,  sir. 

The  Court:    Is  that  also  an  acquaintanceship? 

Mr.  Rios:    Yes,  sir. 

The  Court:  Do  you  know  the  Assistant  United 
States  Attorney,  Mr.  Burnett? 

Mr.  Rios:    No,  sir. 

The  Court:  Do  you  or  any  member  of  your 
immediate  family  have  any  unsettled  claims  against 
the  United  States? 

Mr.  Rios:    Yes,  sir.  [13] 

The  Court:    Who  is  that? 

Mr.  Rios:    My  father  and  mother. 

The  Court:    Those  cases  have  not  been  settled? 

Mr,  Rios:    Yes,  sir. 

The  Court.:  Very  well,  you  may  step  down.  Call 
another  juror. 

The  Clerk :    Number  29,  Cynthia  Ruth  Olson. 
(Mrs.  Olson  sworn.) 

The  Court:  Mrs.  Olson,  do  you  know  Judge 
Reyes  or  Mr.  Lamorena? 

Mrs.  Olson:    I  know  Judge  Reyes. 

The  Court :    That  is  merely  an  acquaintanceship  ? 

Mrs.  Olson:    Yes,  sir. 

The  Court:  He  hasn't  handled  any  legal  work 
for  you  ? 

Mrs.  Olson:    No,  sir. 

The  Court:  You  know  Mr.  Burnett,  the  Assist- 
ant United  States  Attorney? 

Mrs.  Olson:    Yes,  sir. 

The  Court:    That  is  also  an  acquaintanceship? 

Mrs.  Olson:    Yes,  sir. 
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The  Court:  You  have  no  claims  against  the 
United  States'? 

Mrs.  Olson :    No. 

The  Court:  You  know  of  any  reason  why  you 
could  not  sit  as  a  fair  and  impartial  juror  in  this 
case  ? 

Mrs.  Olson:    No,  I  don't. 

The  Court:    Thank  you  very  much. 

The  Court:  Mr.  Quitugua,  do  you  know  Judge 
Reyes  and  Mr.  Lamorena? 

Mr.  Quitugua:    I  do. 

The  Court:  Is  Judge  Reyes  related  to  you  in 
any  way*?  [14] 

Mr.  Quitugua:    He  married  my  distant  auntie. 

The  Court:  You  do  not  feel  that  that  would 
prejudice  you  in  this  case? 

Mr.  Quitugua:    No. 

The  Court:  Do  you  or  any  member  of  your 
immediate  family  have  any  unsettled  claims  against 
il\e  United  States? 

Mr.  Quitugiia:  There  is  a  piece  of  a  lot  here  in 
Agana,  passed  Route  4,  which  is  still  in  question. 

The  Court:    It  still  hasn't  been  closed? 

Mr.  Quitugua:  The  government  is  paying  rent 
for  it. 

The  Court.:    This  is  just  a  leasehold  taking? 

Mr.  Quitugua:    Yes. 

The  Court:    Not  a  fee  simple  taking? 

Mr.  Quitugiia:    No. 

The  Court:  Do  you  feel  that  you  would  in  any 
way  be  prejudiced  in  this  case  in  passing  upon  the 
question  of  just  compensation? 
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Mr.  Quitiigua:    No. 

The  Court:  You  would  be  governed  entirely  by 
the  law  and  the  evidence? 

Mr.  Quitugua:    Yes,  sir. 

The  Court:    Thank  you,  sir. 

The  Court:  Mr.  San  Agustin,  do  you  know 
Judge  Reyes  or  Mr.  Lamorena? 

Mr.  San  Agustin:  I  know  Judge  Reyes  a  lit- 
tle bit. 

The  Court:  Either  one  of  them  handle  any  legal 
work  for  you  ? 

Mr.  San  Agustin:  Well,  last  week  I  handed  a 
probate  case  to  Mr.  Lamorena  which  belongs  to 
my  father-in-law. 

The  Court :    Did  not  involve  you  ? 

Mr.  San  Agustin:    No.  [15] 

The  Court:  Do  you  or  any  member  of  your 
immediate  family  have  any  unsettled  claims  against 
the  United  States'? 

Mr.  San  Agustin:    I  don't  know  exactly.  Judge. 

The  Court:  Do  you  know  of  any  reason,  Mr. 
San  Agustin,  why  you  could  not  sit  as  a  fair  and 
impartial  juror  in  this  case? 

Mr.  San  Agustin:    I  don't  know. 

The  Court:    Thank  you  very  much. 

The  Court:  Mr.  Martinez,  do  you  know  Judge 
Reyes  ? 

Mr.  Martinez :    Yes,  your  Honor. 

The  Court:    Is  he  related  to  you  in  any  way? 

Mr.  Martinez:    No,  your  Honor. 

The  Court:  Does  he  handle  any  of  your  legal 
work  ? 
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Mr.  Martinez:     No,  your  Honor. 

The  Court:    You  know  Mr.  Lamorena? 

Mr.  Martinez:    Yes. 

The  Court:    Same  thing  true  of  him? 

Mr.  Martinez:     Yes,  sir. 

The  Court:  And  you  know  the  Assistant  United 
States  Attorney? 

Mr.  Martinez:    No,  sir. 

The  Court:  Mr.  Martinez,  do  you  or  any  mem- 
ber of  your  immediate  family  have  any  xmsettled 
land  claims  against  the  United  States? 

Mr.  Martinez :  I  don't ;  my  father  has  a  piece  of 
land  down  by  the  Piti  Power  Plant;  how  it  stands, 
I  don't  know.  I  have  no  idea,  sir. 

The  Court:  You  think,  Mr.  Martinez,  you  would 
be  governed  solely  in  this  case  by  the  law  and  evi- 
dence ? 

Mr.  Martinez:    Yes,  sir. 

The  Court:  Very  well,  the  defense  may  examine 
the  jury. 

Mr.  Lamorena:    No  examinations.  [16] 

The  Court:    Grovemment  may  examine. 

Mr.  Burnett:    No  questions. 

The  Court:  The  twelve  jurors  now  in  the  box 
are  passed  for  cause  by  both  sides? 

Mr.  Lamorena:    Yes,  your  Honor. 

Mr.  Burnett:    Yes,  your  Honor. 

The  Court :    Defenses '  first  challenge  ? 

Mr,  Lamorena :    Waive  our  first  challenge. 

The  Court:    Government? 

Mr.  Burnett:    No  challenge. 


United  States  of  America  55 

The  Court:  Both  sides  accept  the  jurors,  twelve 
jurors,  in  the  box? 

Mr.  Lamorena:    Yes,  sir. 

Mr.  Burnett:    Yes,  your  Honor. 

The  Court:    Swear  the  jury. 

(Jury  sworn  by  clerk.) 
The  Court:  May  I  say  to  the  remainder  of  the 
panel,  you  will  be  excused  until  next  Monday  morn- 
ing at  9:30  a.m.  You  may  remain,  of  course,  if  you 
wish,  but  you  may  leave.  Defenses'  opening  state- 
ment. We  will  first  take  our  ten-minute  recess  at 
the  present  time.  The  jurors  will  file  out. 

(Whereupon  a  ten-minute  recess  was  taken 
by  the  court.) 

10:35  a.m.    Trial  resiuned. 

The  Court:  The  parties  stipulated  that  the  map 
marked  Government's  Exhibit  1  may  be  admitted  in 
evidence  as  a  correct  drawing,  drawn  to  scale,  of 
the  land  areas  involved  in  this  particular  case.  Now, 
do  you  wish  to  make  opening  statements? 

Mr.  Reyes:    Yes,  your  Honor.  [17] 

Opening  Statements 
Mr.  Reyes:  Ladies  and  gentlemen  of  the  jury, 
this  morning  we  are  interested  in  the  determination 
of  the  market  value  of  three  tracts  of  land  in  the 
Barrigada  Village  at  the  present  time.  These  tracts 
of  land  are  comprised  of  1074,  1075  and  1069.  Here 
is  (pointing)  Route  No.  8  going  to  Barrigada  and 
over  here  (pointing)  is  Route  No.  10  going  to  BPM 
down  to  Yona.  I  am  sure  you  have  a  clear  view  of 
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the  place.  Now  the  United  States  Government 
offered  a  price  for  the  condemnation  of  these  tracts 
of  land.  The  offer  was  from 

Mr.  Burnett:  I  object  to  going  into  such  mat- 
ters. Those  are  not  relevant. 

The  Court:  We  can  go  into  the  question  of 
offers.  It  is  an  offer  made,  an  attempt  to  compro- 
mise. 

Mr.  Reyes:  Your  Honor,  but  I  wanted  to  show 
how  much  the  government  offered  to  pay  for  this 
and  why  we  are  contesting  it. 

The  Court:  Offer  to  pay  but  you  are  talking  of 
the  government's  original  appraisal,  is  that  correct? 

Mr.  Reyes:  The  government's  appraisal  was  for 
a  1  6/10  to  2  9/10  per  square  meter  of  this  prop- 
erty. We  contend  that  this  property  cost  consider- 
ably more  and  we  will  try  to  show  it  to  you  why 
this  property  cost  more.  For  your  examination  and 
understanding  this  cardboard  here  represents  one 
square  meter  of  measure.  In  land  this  is  one  square 
meter.  Thank  you. 

Mr.  Burnett:  Ladies  and  gentlemen,  I  have  only 
a  few  words  to  say  at  this  time.  We  are  not  con- 
cerned with  what  the  government's  appraisal  orig- 
inally was  or  anything  other  than  the  one  in  ques- 
tion of  what  is  fair  and  just  compensation  for  the 
United  States  to  pay  for  the  land.  That  is  what  we 
are  concerned  [18]  with  today.  Mr.  Reyes  has 
pointed  out  to  you  already  the  lands  involved  on 
this  map.  Those  lands  were  taken  by  the  United 
States  as  part  of  the  Adllage  of  Barrigada.  You  may 
recall  that  during  the  war  there  was  a  great  deal 
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of  destruction,  great  deal  of  displacement  of  people, 
great  deal  of  destruction  of  homes  and  after  the 
war  the  United  States  set  out  to  provide  dwelling 
places,  places  for  those  left  homeless  to  live  in,  and 
as  part  of  that  program,  there  was  taken  by  the 
United  States,  land  including  that  shown  in  red  on 
the  map,  for  the  establishment  of  the  village  of 
Barrigada.  That  is  the  land  we  are  concerned  with 
now.  You  are  not  concerned  with  original  apprais- 
als or  anything  but  a  simple  question  of  what  is 
the  just  compensation  the  United  States  should 
pay  for  the  taking  of  that  land.  All  I  am  here  to 
do  is  to  present  for  your  information  and  consider- 
ation the  best  evidence  which  we  have  1>een  able  to 
gather  bearing  upon  the  question,  what  was  the  fair 
market  value  of  each  of  the  tracts  of  land  at  the 
time  it  was  taken  and  when  that  e^'idence  has  been 
received,  all  we  ask  for  the  govermnent  is  that  you 
consider  the  evidence  and  if  you  arrive  at  a  verdict 
that  you  bring  back  fair  and  just  verdicts  deter- 
mining what  the  fair  market  values  of  the  land 
involved  were.  That  is  the  only  thing  we  are  con- 
cerned with  and  that  is  all  I  can  say  to  you. 

Mr.  Reyes:     These  tracts  of  land  were  taken  by 
the  government  on  April  11,  1949.  [19] 

JOSE  C.  MANIBUSAN 

called  as  a  witness  hereby  and  on  behalf  of  the 
defendants,  being  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  Examination 
Q.     (By  Mr.  Reyes)  :    Will  you  kindly  state  your 
name,  your  address  and  your  occupation? 
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A.     Jose    Camaclio    Manibusan,    Leyang    Barri- 
gada.  Chief  Judge  of  the  Island  Court  of  Guam. 


Q 


Do  you  o^vn  any  real  properties  in  Guam'? 


A.     Quite  a  few,  yes,  sir. 

Q.    Where  are  these  properties  located? 

A.     Sinajana,  Barrigada,  just  those  two. 

Q.  Barrigada  comprises  a  lot  of  territory,  will 
you  be  more  specific  as  to  the  locations  of  your 
places  in  Barrigada,  there  are  several  places? 

A.  In  Barrigada,  it  is  1100-1  in  the  BPM  area, 
Lot  No.  5372  in  Sinajana,  that  will  be  Lots  135  and 
152  that  is  in  Chochogo  and  Mapas,  Sinajana. 

Q.     Chochogo  and  Mapas? 

A.     That  is  right. 

Q.  Do  you  know  the  location,  the  general  loca- 
tion of  the  tracts  of  land  designated  as  Lots  1074, 
1075  and  1069  in  Barrigada  village? 

A.  If  you  are  referring  to  the  property  of  J.  M. 
Torres  in  Barrigada  and  Manuel  C.  Bias,  I  know 
the  location  because  it  is  located  by  the  road  going 
from  Agana  to  my  property  in  Leyang. 

Q.     Lot  1074  is  the  property  of  Manuel  C.  Bias? 

A.     Yes. 

Q.  And  1075  and  1069  were  properties  owned  by 
the  late  [20]  J.  M.  Torres?  A.     Yes,  sir. 

Q.  Your  property  in  Sinajana  or  Chochogo, 
how  is  it  related  or  how  is  it  situated  in  relation  to 
these  tracts  of  land? 

The  Court:  I  don't  understand  what  Judge 
Manibusan 's  land  in  Sinajana  has  to  do  with  the 
land  in  Barrigada. 
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Mr.  Reyes:  I  am  trying  to  find  out  the  distance 
between  his  land  in  Barrigada  and  his  land  in  Sina- 
jana  to  the  land  now  in  question. 

Mr.  Burnett:  It  has  nothing  to  do  with  the  issue 
here. 

The  Court:  Wliat  would  be  the  relationship? 
What  we  are  concerned  with  now  is  the  land  in 
Barrigada.  There  is  quite  a  little  distance  between 
Barrigada  and  Sinajana. 

Mr.  Reyes:  It  is  just  an  imaginary  dividing 
land. 

Q.  (By  Mr.  Reyes)  :  Wliat  is  dividing  your 
property  between  Sinajana  or  Chochogo  to  this 
area  now  known  as  Barrigada? 

A.  There  are  quite  a  few  properties  in  between. 
If  you  refer  to  the  district,  Barrigada  joins  Sina- 
jana and  it  is  only  divided  by  a  roadway,  we  call  it 
Canada  Road. 

Q.  What  is  the  distance  between  your  Chochogo 
property  and  your  Barrigada  property  that  we  are 
now  talking  about? 

A.  Going  by  automobile  it  would  l)e  about  two 
and  a  half  miles;  by  straight  line,  I  would  say 
about  a  mile  or  so. 

Q.  What  is  the  distance  between  this  Barrigada 
property  and  your  Leyang  property? 

A.  It  is  about  a  mile  and  a  half  by  the  road; 
a  mile  straight. 

Q.  Were  these  properties  in  Barrigada,  Lots 
1074,  1075  and  1069,  adjoining  any  highway  in 
1949?  [21] 
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The  Court:  Now  you  continue  to  refer  to  lot 
numbers.  The  land  in  question,  Judge  Manibusan, 
is  marked  in  red  on  the  chart  here. 

A.  From  my  own  memory,  I  think  there  is  a 
road,  rather  these  (pointing)  were  roads. 

The  Court:  Just  refer  to  the  chart  as  much  as 
you  want. 

Mr.  Burnett:  We  can  save  a  little  time.  I  will 
admit  that  Lot  No.  1069  abuts  Route  8  with  a 
smaller  area  on  Route  10.  Lot  No.  1074  abuts  Route 
8  and  1075  was  an  interior  lot. 

The  Court:  I  think  the  question  primarily  is 
that  Route  8  and  10  as  now  were  in  existence  from 
1949. 

A.     They  were  there. 

Mr.  Reyes:    Is  that  stipulated^ 

Mr.  Burnett:    Yes. 

Q.  (By  Mr.  Reyes) :  Your  property  in  Cho- 
chogo,  Sinajana,  Guam  which  is  about  two  miles 
from  these  tracts  was  it  in  '49  or  prior  to  '49  uti- 
lized in  a  similar  situation  as  it  is  now? 

Mr.  Burnett:  I  will  object  to  that.  I  don't  see 
any  relevancy  in  any  way. 

The  Court:  Yes,  the  question  before  Judge 
Manibusan  is  what  were  these  lots  used  for  at  the 
time  of  taking  in  connection  with  1949,  not  what 
the  lots  are  used  for  now. 

Mr.  Reyes:  I  am  trying  to  show  the  similarity 
of  the  two  places  with  regards  to  location,  situation 
and  the  residential  advantages.  I  am  not  going  into 
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the  market  value  of  the  place,  just  the  comparison 

of  the  two. 

Mr.  Burnett:    I  don't  think  it  is  relevant. 

The  Court:  I  am  afraid  it  is.  Judge  Reyes, 
Judge  IManibusan  testified  about  the  three  different 
properties.  Of  course,  we  [22]  know  that  his  own 
residence  is  not  located  on  either  one  of  these  main 
highways,  either  Route  8  or  10.  I  don't  see  what 
you  are  getting  at  in  terms  of  these  particular 
properties.  In  other  words  the  question  is  what  is 
the  value  of  these  properties  as  of  the  tune  that 
they  were  taken,  AjDril  1949,  not  the  value  of  his 
property  because  they  may  have  a  number  of  defi- 
ciencies. 

Q.  (By  Mr.  Reyes) :  In  '49  or  before  '49,  do 
you  know  what  uses  were  made  of  the  properties  in 
question?  A.     The  Torres  and  Bias? 

Q.    Yes. 

A.     I  thought  the  village  was  there. 

Q.     The  village  was  there  ?  A.     Yes. 

Q.     Was  there  a  church  or  churches? 

A.     There  was  one  church. 

Q.  Was  there  or  were  there  stores  or  business 
establishments? 

A.     I  wouldn't  be  sure  al)out  that. 

Q.  Was  there  a  school  or  schools  on  the  prop- 
erty ? 

A.  I  presume  the  Barrigada  school  was  on  the 
property  and  still  is. 

Q.  Living  in  that  area,  do  you  know  if  there 
were  any  water  facilities  up  there  in  1949? 
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A.  I  wouldn't  say  that.  I  wouldn't  say  whether 
there  was  any  water  then  but  if  I  remember  cor- 
rectly, these  people  were  served  with  water  from 
the  wagon. 

Q.  Do  you  know  how  much  the  lands  in  Barri- 
gada  or  that  area  were  selling  for  in  1949? 

A,  I  wouldn't  be  in  a  position  to  say  that  Mr. 
Reyes  as  I  have  never  had  any  deal  in  that  area  but 
in  my  own  place.  So  [23]  my  answer  is  I  had  no 
deal  in  any  of  the  places  or  around  that  place. 

Q.  You  mentioned  that  Barrigada,  the  Barri- 
gada  properties  now  under  controversy  or  in  con- 
troversy were  used  as  a  residential  area  in  1949. 
Was  any  of  your  property  used  for  the  like  nature  ? 

A.     No,  not  in  that  area. 

Q.  Not  in  that  area,  but  was  your  property  uti- 
lized as  such? 

A.  That  would  be  in  the  BPM  area  but  that  is 
quite  a  distance  away. 

Q.     How  about  your  property  in  Chochogo? 

A.  That  is  a  distance  away,  Mr.  Reyes,  about 
two  miles  away.  If  you  want  me  to  testify  about 
that,  I  mil,  but  it  is  quite  a  distance  away,  it  is 
alDout  one  or  two  miles  away. 

Q.  Will  you  kindly  tell  the  court  and  the  jury 
the  general  economic  condition  of  the  people  of 
Guam  in  1949?  A.    What  way,  Mr.  Reyes? 

Q.  Did  they  have  money  to  buy  properties  or 
the  like?  A.    I  tliink  they  had. 

Q.     And  in  cash  ?  A.     Money,  in  cash. 
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The  Court:  We  should  bring  out  whether  this 
was  agricultural  land,  or  what. 

Mr.  Reyes:    That  is  all. 

Cross  Examination 

Q.  (By  Mr.  Burnett) :  Judge  Manibusan,  I 
have  only  a  very  few  questions.  Now  the  Bias  and 
the  Torres  properties  which  you  referred  to,  is  it 
[24]  true  that  those  were  agi'icultural  lands  prior 
to  the  establishment  of  the  village  of  Barrigada? 

A.  I  think  they  were  with  the  exception  that  in 
the  Bias  property,  there  was  a  house  built  on  it. 

Q.  Well,  I  mean  principal  use  of  the  property 
was  for  farming,  it  was  not  subdivided  for  resi- 
dential ? 

A.     No,  it  was  for  farming  before  the  war. 

Q.  And  up  until  the  establishment  of  the  village 
of  Barrigada,  is  that  correct?  A.     Yes,  sir. 

Q.  That  is  all  three  of  the  lots  concerned  which 
we  are  speaking  about?  A.    Yes,  sir. 

Q.  It  was  the  establishment  of  the  village  of 
Barrigada  by  the  government  rehabilitation  pro- 
gram that  changed  this  propei*ty  to  village  or  resi- 
dential property,  is  that  right?  A.     Yes,  sir. 

Redirect  Examination 

Q.  (By  Mr.  Reyes)  :  Do  you  know  when  the  vil- 
lage of  Barrigada  was  started? 

Mr.  Burnett:    I  object.  It  is  entirely  irrelevant. 

The  Couii;:  Overrule  the  objection.  Now,  are  you 
talking  about  when  the  village  of  Barrigada  was 
originally  established? 


64  Manuel  C.  Bias,  et  ah,  vs. 

(Testimony  of  Jose  C.  Manibusan.) 

]\Ii'.  Reyes:    Yes. 

Mr.  Burnett:  I  would  like  to  comment  very 
briefly.  Apparently  comisel  is  trying  to  learn  what 
was  taken. 

Mr.  Reyes :  What  was  taken  iii  1949  ?  It  was  the 
village, 

Mr.  Burnett:  These  lands  were  all  leasehold 
condemnations  [25]  from  1946  imtil  fee  was  taken. 
The  basis  of  evaluation  is  of  faiTQ  land.  Therefore, 
I  object  to  the  question,  that  is  completely  in'el- 
evant. 

The  Court :  I  think  the  jiuy  should  be  instructed 
as  to  the  value  of  the  propei-ty  for  its  best  i^ossible 
use  at  the  time  of  taking.  The  question  is  in  1949, 
in  April,  when  you  took  the  land,  what  was  the 
development '? 

Mr.  Burnett:    Well 

The  Court:  It  is  your  contention  that  if  you 
lease  the  property  for  three  years,  that  the  value  at 
the  time  you  take  it  is  the  value  at  the  time  it  was 
origmally  leased. 

Mr.  Burnett :  The  land  is  considered  as  if  on  the 
date  of  taking  it  was  in  the  same  condition  as  it 
was  at  the  time  of  the  lease. 

Q.  (By  the  Court) :  Before  the  war,  was  there 
a  village  of  Barrigada? 

A.     It  was  further  up. 

Q.  These  lands  that  we  are  discussing  were  not 
inchided  in  the  village?  A.     ISTo. 

Q.     As  result  of  the  war  and  the  resettlement  of 
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the  people  tlieii  the  present  village  of  Barrigada 

was  established  by  the  goveiTiinent? 

A.    Yes,  sir. 

Q.  And  these  lands  were  taken  as  part  of  the 
lands A.     That  is  right,  sir. 

Q.  Prior  to  that  time,  sir,  they  were  available 
for  use  for  agricultural  iDurposes  and  not  resi- 
dential ? 

A.  I  was  trying  to  remember.  There  was  a.  build- 
ing there  which  used  to  house  the  police.  I  thought 
there  was  a  little  store.  [26] 

The  Court:  That  is,  of  course,  something  that 
has  to  be  developed,  but  not  by  Judge  Manibusan 's 
testimony,  that  it  was  at  the  time  it  was  taken  agri- 
cultural property  before  the  war.  I  think  you  have 
everything  from  Judge  Manibusan,  whether  it  is 
material  or  not. 

Mr.  Reyes:    Yes,  sir. 

Mr.  Burnett:  The  development  occurred  during 
the  period  when  the  lands  in  question  were  under 
leasehold  condemnation  and  after  they  were  taken 
into  possession  by  the  United  States,  they  were 
used  for  commercial  and  residential  purposes  when 
the  fee  was  taken.  I  will  agree  to  that. 

The  Court:  Very  well,  are  you  through  with 
Judge  Manibusan? 

Mr.  Reyes:  I  have  a  few  questions  to  ask  him, 
please. 

Q.  (By  Mr.  Reyes)  :  Judge  Manibusan,  prior  to 
1949,  did  you  make  any  sales  of  real  property? 

A.     Not  prior  to  1949  but  during  1949. 
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Q.    What  were  your  sales? 

A.  To  tell  you  the  truth  there  was  quite  a  de- 
mand for  land  at  the  time  and  some  of  the  people 
that  were  displaced,  little  further  up  around  Fifth 
Field  area,  I  let  these  people  live  there  for  some 
time  in  1949  when  the  property  was  leased  to  me 
and  offered  to  me  to  buy  the  place  where  the  houses 
are  on. 

Q.     How  much? 

Mr.  Burnett:    I  will  object. 

The  Court:    Where  is  that  place? 

A.     In  Chochogo,  one  or  two  miles  apart. 

Mr.  Reyes:  Your  Honor,  the  judge's  land  is 
around  here  (indicating  on  the  map)  somewhere. 

Mr.  Burnett:  Are  you  asking  him  whether  he 
sold  land  in  Chochogo? 

Mr.  Reyes:    Yes.  [27] 

Q.  (By  ]\Ir.  Reyes)  :  What  was  the  price  of  the 
land?  A.     From  $200  to  $500. 

Q.     How  big? 

A.  I  wouldn't  say  that  because  it  is  subdivided 
but  it  is  enough  for  a  house  to  stand  on. 

Q.  In  other  words  a  house  lot  between  $200  tO' 
$500? 

A.  I  am  not  going  to  be  definite  because  I 
allowed  them  to  JDuild  in  between  houses. 

Q.  TV^iat  was  your  price  then,  prices  ranging 
from  $200  to  $500,  is  that  right?  A.     Yes,  sir. 

Q.     For  a  house  lot? 

A.    Let  me  correct  you.  This  is  not  my  price; 
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I  never  wanted  to  give  them  my  price ;  this  is  their 

offers. 

Mr.  Burnett:  I  object.  I  want  the  answer 
stricken  unless  it  is  related  to  an  area  because  the 
offer 

The  Court:    I  don't  think  you  are  talking 


Mr.  Reyes:  But  if  evidence  of  offers  were  to  be 
received,  it  would  be  necessary  to  know  if  the  offer 
was  made  in  good  faith  by  a  man  of  good  judgment, 
acquainted  with  the  value  of  the  property  and  of 
ability  to  pay;  whether  the  offer  was  for  cash  or 
for  consideration  in  exchange  and  whether  met  with 
reference  to  the  market  value  of  the  property. 

The  Court:  You  haven't  laid  the  ground  work. 
Judge  Manibusan  says  he  cannot  because  he  was 
dealing  on  a  highly  personalized  basis  because  of 
their  need. 

Mr.  Reyes :  It  was  not  counted  by  any  particular 
need;  it  was  just  a  voluntaiy  offer  on  the  part  of 
the  tenants. 

Mr.  Burnett:    Any  offer  is  entirely  hearsay.  [28] 

Mr.  Lamorena:  If  your  Honor,  I  believe  it  is 
not  an  offer.  Those  were  paid  to  the  judge.  An  offer 
is  one  which  is  not  a  consideration  unless  accepted. 

The  Court:  That  is  my  miderstanding,  certain 
house  lots,  the  areas  of  which  he  does  not  know 
because  they  were  subject  to  su]:)sequcnt  subdivi- 
sion, from  $200  to  $500. 

Q.  (By  Mr.  Reyes) :  Regarding  the  areas, 
Judge  Manibusan,  was  it  not  agreed  between  you 
and  these  tenants  that  they  would  occupy  only  the 
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yards  or  the  yardage  or  the  area  occupied  by  the 

house? 

A.  In  order  to  answer  that,  I  may  read  the 
receipt.  On  21st  of  Febiiiary,  1949,  the  spouses 
Jose  Camacho  Manibusan,  C.  I.  #253  and  Maria 
Espinosa  Manibusan,  C.  I.  #254  receive  the  simi  of 
Five  Hundred  Dollars  ($500)  from  the  spouses 
Jose  Manibusan  Cruz,  C.  I.  #3113  and  Ana  Cruz, 
C.  I.  #1552,  for  which  we  promise  to  sell  a  portion 
of  Lot  152,  Chochogo,  Sinajana,  G-uam,  where  their 
house  and  that  of  their  son  Enrique  Cruz  Cruz 
stands,  as  indicated  to  them  personally  by  the  un- 
dersigned today.  Regular  request  and  deed  of  sale 
would  be  made  upon  subdivision  of  said  lot,  which 
will  be  at  the  expense  of  the  Cruzes.  This  portion 
is  the  northeastern  portion  of  said  Lot  152,  as  far 
as  about  five  (5)  feet  south  of  the  present  house  of 
Enrique  on  the  east  and  as  far  south  as  the  lot  line 
north  of  the  Hannahs'  house  on  the  west,  and  the 
new  road.  It  is  bounded  on  the  North  by  the  prop- 
erty of  Antonio  L.  G.  Bias,  on  the  East  by  the 
property  of  Jose  F.  Perez  formerly  a  trail,  on  the 
South  by  remaining  portion  of  Lot  152,  and  on  the 
West  by  the  remaining  portion  of  Lot  152  and  that 
of  the  property  of  Antonio  L.  G.  Bias. 

Q.  (By  the  Court) :  Was  that  when  they  were 
subdivided?  [29] 

A.  No,  I  asked  the  people  to  go  ahead  with  the 
sulidivision.  This  is  merely  allowing  them  to  live  on 
the  property  without  charge,  otherwise,  if  I  had  to 
charge  $5.00  a  month,  it  would  be  $60.00  a  year. 
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Q.  (By  Mr.  Reyes) :  Do  you  have  an  approxi- 
mate area  of  the  place'? 

A.  No.  My  whole  property  is  about  five  hectares 
and  the  space  occupied  by  these  people  is  merely 
about  one  or  two  hectares. 

Q.    About  how  many  people? 

A.     Alioiit  eight  or  nine  houses. 

Q.     Eight  or  nine  houses  on  the  two  hectares? 

A.    About  that,  I  am  not  certain. 

Mr.  Reyes:    That  is  all,  Judge,  thank  you. 

The  Court:     Thank  you  very  much,  Judge.  [30] 

FRANK  D.  PEREZ 

called  as  a  witness  hereby  and  on  behalf  of  the 
defendants,  being  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Reyes)  :  Will  you  kindly  state  your 
name,  your  address  and  your  occupation? 

A.  Francisco  Duenas  Perez,  presently  residing 
at  Barrigada.  My  Post  Office  Box  No.  is  188  Agana, 
Guam.  Occupation,  presently  engaged  in  business. 

Q.  You  say  you  live  in  Barrigada,  do  you  own 
the  land  on  which  you  are  living?  A.     Yes. 

Q.     Did  you  own  this  land  before  the  war? 

A.     No. 

Q.     Now,  do  you  own  it? 

A.  I  purchased  this  particular  piece  of  prop- 
erty. 

Q.     From  whom  did  you  purchase  it? 
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A.    From  Francisco  Martinez  Camacho. 

Q.    Will  you  describe  how  big  this  property  is? 

A.  The  property  that  I  purchased  from  him  has 
approximately  two  hectares. 

Q.    And  what  did  you  pay  for  this  property? 

A.    $2300  cash. 

The  Court:  It  has  not  been  established  yet  when 
it  was  acquired. 

Q.     (By  Mr.  Reyes)  :    When  was  it  acquired? 

A.  The  early  part  of  1948,  I  believe  it  was 
around  January. 

Q.    1948-?  [31]  A.    Right. 

Q.  Is  this  vendor  Francisco  Martinez  Camacho 
related  to  you? 

A.     He  is  my  wife's  uncle. 

Q.     Is  he  the  brother  of  your  wife's  mother? 

A.     That  is  correct. 

Q.    How  much  did  you  pay  per  square  meter? 

A.  With  that  figure,  it  would  come  out  approx- 
imately $.10  per  square  meter. 

Q.  Do  you  know  the  property  of  Manuel  C. 
Bias,  the  property  of  J.  M.  Torres  in  Barrigada 
Village  ? 

A.  Yes,  I  know  the  properties  but  which  specific 
ones? 

Q.  Lot  1074,  Manuel  C.  Bias,  Lots  1075  and  1069 
belonging  to  J.  M.  Torres'? 

A.  Yes,  I  know  the  property  of  1074,  that  is 
Mr.  Bias'  property  and  1075  and  1069  are  Mr. 
Torres'  properties  in  Barrigada. 
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Q.  How  far  away  is  your  land  located  from 
him? 

Q.     (By  the  Court) :    You  also  know  1068? 

A.  1068  must  be  adjoining  property  to  Mr. 
Torres.  I  will  look  at  the  map. 

Q.  (By  Mr.  Reyes)  :  Will  you  go  to  the  map 
and  show  the  distance  between  your  property  you 
bought  from  Mr.  Camacho  and  the  properties  now 
in  consideration? 

A.  That  property  is  located  here  (pointing) 
about  200  meters  here.  The  nearest  property  there 
is  from  Lot  No.  27  to  1069  according  to  the  scale 
given  me  which  represents  one  inch  to  20  meters. 
The  distance  then  from  that  property  to  1069  on 
the  junction  is  200  meters  to  the  junction.  [32] 

Q.  Wlien  you  bought  this  property  in  January 
1948,  Lot  1087  was  there.  Any  improvements  such 
as  structures? 

A.  No,  there  was  not  a  single  improvement  at 
the  time  I  purchased  the  property.  It  was  bare 
land. 

Q.  Do  you  know  if  there  was  any  improvement 
or  improvements  on  Lots  1074,  1075,  1069  and  1068? 

A.    Yes. 

Mr.  Burnett:    Objection,  it  is  entirely  irrelevant. 

The  Court:  Objection  will  be  overruled.  Your 
question  is  WTre  there  any  improvements  on  these 
lots  that  are  in  question  now  in  1948? 

A.  Yes,  there  were  improvements  in  the  area 
that  you  just  asked  me  about.   The  improvement 
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that  I  know  of  was  that  Route  8  was  there,  or,  in 

other  words,  a  road  was  in  existence. 

Q.     (By  Mr.  Reyes) :    How  about  Route  10? 

A.  So  was  Route  10  installed  or  constructed  by 
that  time  in  1948. 

Q.     (By  the  Court)  :    Was  there  any  water? 

A.  Water  in  the  vicinity  only.  The  only  water 
that  I  know  in  the  area  was  the  water  furnished  by 
the  military  but  no  permanent  installation  in  1948. 

Q.     No  buildings? 

A.  In  my  lot  1063,  there  were  buildings  but 
what  I  said  was  there  was  no  government  water  in 
1948  other  than  water  supplied  by  the  military  in 
temporary  nature. 

Q.  (By  Mr.  Reyes)  :  In  1948  were  there  people 
living  in  these  properties  now  under  considera- 
tion? [33] 

A.    Yes. 

Q.     Was  there  a  church  on  this  property? 

A.  If  I  remember  correctly,  the  Catholic  church 
was  already  on  that  part  of  that  property. 

Q.     How  about  schools? 

A.  Also  the  public  school  as  far  as  I  can  remem- 
ber. Right  in  the  center  of  the  village  itself,  there 
was  a  school  and  still  there  is  a  public  school. 

Mr.  Reyes :    That  is  all.  Thank  you,  Mr.  Perez. 

Q.  (By  the  Court)  :  You  mean  these  buildings 
were  put  up  after  the  war? 

A.     That  is  right,  your  Honor. 

Q.     In  connection  with  the  village? 

A.     In  connection  with  the  subdivision  of  the  vil- 


United  States  of  America  73 

(Testimony  of  Frank  D.  Perez.) 

lage  by  the  military  in  order  to  place  our  people  in 

the  village  organized  by  the  government. 

Q.  In  1946  the  government  started  using  this 
land  for  the  resettlement  of  people  that  had  to  be 
evacuated  from  other  places?  A.     Correct. 

Q.  In  connection  with  that  resettlement,  houses 
such  as  these  were  rebuilt  and  school  houses  and 
churches  and  so  forth  ?  A.     That  is  correct. 

Q.  If  you  remember  correctly,  how  were  people 
put  in  this  village,  were  people  just  permitted  to 
move  into  those  places  without  paying  rent  at  that 
time  % 

A.  In  the  \T.llage  itself  that  was  the  original 
subdivision  prepared  by  the  government.  It  was 
under  the  control  of  the  government  and  no  person, 
resident  or  citizen  of  this  territory  may  move  into 
the  building  without  first  getting  a  pemiission  or 
arrangement  with  the  military  Welfare  Department 
and  they  also  [34]  have  a  requirement,  an  experi- 
ence of  myself,  that  you  cannot  be  given  a  lot  and 
the  building  in  Barrigada  imless  you  have  at  the 
time  three  dependents,  so  I  was  disqualified  for  not 
having  any  children  at  the  time. 

Q.  The  government  then  permitted  the  people  to 
occupy  these  residences'?  Did  they  rent  it  from  the 
government  ? 

A.  That  I  do  not  know  whether  they  pay  rent  to 
the  government.  I  don't  know  for  sure  whether  they 
paid  rent  for  the  use  of  the  government  land  but  at 
a  latter  date,  the  properties  were  sold  to  the  people 
residing  in  those  buildings. 
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Q.  But  the  immediate  approach  of  the  govern- 
ment was  to  provide  shelter  for  the  people  who  had 
been  in  need  of  shelter? 

A.     That  is  correct. 

The  Court:    Thank  you,  Mr.  Perez. 

Cross  Examination 

Q.  (By  Mr.  Burnett) :  As  I  understood  you, 
Mr.  Perez,  Route  8  and  10  were  both  constructed 
prior  to  the  construction  of  the  village,  is  that  true? 

A.  No,  I  didn't  say  it  was  constructed  prior  to 
the  village  but  it  is  safe  to  assmne.  You  must  have 
an  access.  I  say  it  was  there  in  1948  because  when  I 
bought  this  property  I  passed  through  Route  8 
and  10. 

Q.  I  am  not  sure  I  understood  you.  You  said 
there  was  a  building  on  Lot  1069'  at  the  time  you 
bought  your  property  in  1948,  is  that  correct? 

A.     Yes. 

Q.  I  am  not  entirely  clear  whether  you  are 
speaking  of  [35]  only  Lot  1069  or  all  three  of  the 
lots  including  1074? 

A.  I  was  speaking  of  all  of  the  lots  in  question 
and  including  the  other  lots,  subdivision  of  Barri- 
gada. 

Q.  The  buildings  including  the  school  and  the 
church  of  which  you  referred,  building  constructed 
by  the  military  as  part  of  the  development  of  the 
village  ? 

A.  It  is  safe  to  assume  that  the  military  still 
have  complete  jurisdiction  over  the  resettlement  of 


United  States  of  America  75 

(Testimony  of  Frank  D.  Perez.) 
the  people  of  this  territory  and  it  is  safe  to  assume 
that  the  military  were  the  only  people  here  putting 
up  the  buildings  then. 

Q.  And  they  are  the  ones  you  said  were  occupied 
by  just  placing  people  in  them  with  their  depend- 
ents? A.    Yes. 

Q.  And,  of  course,  other  buildings  have  been  put 
up  by  individuals;  individual  owners  putting  up 
their  own  stores.  The  government's  x>rimary  duty 
was  to  provide  shelters  for  the  needed  families  and 
all  other  buildings  such  as  commercial  ones  were 
erected  by  the  individual  owners?  A.     Yes. 

Q.  You  spoke,  Mr.  Perez,  of  buying  this  piece 
of  land  in  1948.  Do  you  remember  the  exact  date? 

A.  I  did  not  check  on  the  exact  date  but  if  my 
memory  is  correct,  it  is  around  the  13th  of  Janu- 
ary, 1949. 

Q.     Can  you  say  whether  or  not  it  is  1948  ? 

A.     Yes. 

Q.     You  bought  it  from  Mr.  Camacho  ? 

A.     That  is  correct. 

Q.     That  lot  lies  on  Route  10? 

A.     That  is  correct. 

Q.     Do  you  know  the  percentage  on  Route  10? 

A.  If  the  infonnation  you  gave  me  that  one  inch 
equals  20  meters  then  that  frontage  is  three  inches 
or  sixty  meters,  that  is  the  frontage  of  Lot  1070. 

Q.  If  I  remember  correctly,  you  said  the  area 
of  Lot  1087  was  approximately  two  hectares,  can 
you  state  the  exact  area? 

A.     I  do  not  have  the  records  with  me  l^ut  it  is 
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two  or  little  more  than  two  hectares.  That  is  the 

property  I  bought  from  Mr.  Camacho. 

Q.     Is  it  36,700  square  meters? 

A.  That  was  for  the  whole  piece  of  property 
including  the  other  side  of  the  road  and  including 
that  portion  occupied  by  Route  10'  and  the  purchase 
from  Mr.  Camacho  was  the  property  not  counting 
Route  10  and  the  remaining  of  the  property  on  the 
other  side  of  the  road. 

Q.  In  other  words  36,000  square  meters  is  the 
entire  lot?  A.     That  is  correct. 

Q.     You  bought  part  of  it,  is  that  correct? 

A.    Right. 

Q.  Did  you  ever  buy  other  property  in  that 
vicinity?  A.     Not  at  Barrigada,  no,  sir. 

Q.  Did  you  ever  sell  any  property  in  that  vicin- 
ity prior  to  1949?  A.     No,  sir. 

Mr.  Burnett:    Thank  you.  [37] 

MR.  EDTJARDO  CALVO 

called  as  a  witness  hereby  and  on  behalf  of  the 
defendants,  being  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Reyes) :  Will  you  kindly  tell  the 
court  and  the  jury  your  name,  your  address  and 
your  occupation  ? 

A.  Eduardo  T.  Calvo,  my  occupation  is  an  In- 
surance Agent  and  Real  Estate  Broker,  Maite,  Bar- 
rigada. 
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Q,     Do  you  own  any  real  properties  in  Guam? 

A.     I  do. 

Q.  Will  you  kindly  tell  the  court  where  these 
properties  are  located "? 

A,  I  have  properties  in  Asan,  Barrigada,  Sina- 
jana,  Ag-ana  Vista,  Epan,  Agat,  Tamuning  and 
Agana. 

Q.     Do  you  own  any  property  in  Barrigada? 

A.    I  do. 

Q.  Are  you  familiar  with  —  do  you  have  any 
knowledge  of  land  values  in  Guam? 

Mr.  Burnett:     I  object,  it  is  entirely  too  general. 

The  Court:  Do  you  have  any  experience  in  land 
values  ? 

Q.  (By  Mr.  Reyes)  :  What  was  your  occupation 
before  Wortd  War  II? 

A.  I  was  Assistant  Cashier  for  the  Bank  of 
Guam. 

Q.  Did  you  deal  with  land  matters  or  real  estate 
matters  before  the  war? 

A.  Yes,  good  deal  of  my  work  entails  the  inspec- 
tion of  real  properties  being  pledged  for  security 
with  the  bank. 

Q.  Did  this  give  you  any  familiarity  of  the 
prices  in  Guam  at  the  time?  [38] 

Mr.  Burnett:  Objection  to  that  line  of  question- 
ing as  of  prices  before  the  war. 

The  Court :  I  think  it  is  clear  to  the  jury  that  as 
an  Assistant  Cashier,  he  had  to  pass  upon  collateral 
as  regards  security  by  lands.  Now  during  this  exx^e- 
rience  and  on  up  to  date 
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■Q.  (By  Mr.  Reyes)  :  Mr.  Calvo,  what  are  the 
circumstances  or  elements  you  consider  in  the  de- 
termining the  value  of  land? 

Mr.  Burnett:  I  must  object  to  that.  It  calls  for 
conclusion  of  the  witness  on  the  question  of  law. 

Q.  (By  the  Court)  :  Mr.  Calvo,  did  you  acquire 
your  land  at  Barrigada  after  the  war  or  before  the 
war? 

A.  I  o^viied  it  before  the  war  but  I  have  bought 
lots  in  Barrigada,  various  proi^erties  since  the  war. 

Q.  (By  Mr.  Reyes)  :  Aiid  since  the  war  have 
you  had  occasion  to  make  appraisals  of  property 
for  purposes  of  investment  or  otherwise  ? 

A.  I  note  in  an  official  capacity  but  as  real 
estate  man  naturally  I  am  interested  in  the  overall 
values  of  land  in  the  island  and  also  for  a  while,  I 
was  a  member  of  the  Equalization  Board  of  the 
Govermnent  of  Guam  and  had  occasion  to  study 
and  make  a  survey  of  land  values  in  Guam. 

Q.  Are  you  familiar  with  this,  in  general,  with 
land  values  in  Barrigada  as  of  Ai3ril  1949  ? 

A.     Yes,  in  a  way. 

The  Coiui;:  Now,  your  question,  Judge  Reyes,  is 
what  does  an  appraiser  take  into  consideration  in 
determining  the  value  of  land,  is  that  correct? 

Mr.  Reyes:    Yes,  sir.  [39] 

The  Court:    Then  he  may  answer  that  question. 

A.  According  to  my  understanding  and  experi- 
ence ^vith  regard  to  determining  land  values,  these 
are  the  pertinent  factors  in  determining  the  land 
values  and  fair  market  value:  (1)  Sale  price  agTeed 
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on  between  a  willing  buyer  and  seller,  (2)  potential 
or  real  economic  rental  value  to  the  owner  or  pro- 
spective buyer,  (3)  productive  value  of  the  land  or 
use,  (4)  location  of  the  property.  This  directly 
affects  the  value  of  property,  urban,  rural  or  farm 
property,  all  have  different  values.  The  availability 
and  accessil)ility  to  highways,  streets,  electric 
power,  water  system,  temporary  schools,  churches, 
markets,  telephones  and  fresh  water  streams,  all 
affect  the  actual  value  of  the  land.  Other  things 
affecting  the  value  are  intrinsic  as  \dew,  tempera- 
ture, acreage,  elevation,  steepness  of  slope  and 
drainage,  (5)  land  use-adaptability  and  the  need 
for  such  use  at  the  time  of  the  purchase.  This  is 
the  general  standxDoint  of  government's  appraise- 
ment. I  have  made  also  a  study  of  gathering  land 
infonnation.  This  is  the  manual  for  real  projDcrty 
assessment  by  the  government  of  Guam  compiled 
by  the  real  estate  experts  of  the  Jacobs  and  Com- 
pany. Sales  market  data  from  records  of  present 
sales  offers  asking  prices  and  oi)inions  pertaining  to 
land  values.  Two,  data  and  opinions  on  land  devel- 
opment trends  and  uses  particularly^  in  new  and 
dormant  subdivisions  or  conunercial  centers.  Three, 
rental  data  for  use  in  estimating  land  value  accord- 
ing to  the  residual  process.  Four,  information  re- 
garding neighborhood  and  condition  affecting  the 
values  and  stability  of  real  property  in  such  areas. 
Five,  unit  land  values  reconmiended  l)y  information 
from  citizens  and  property  owners.  These  are  the 
basic  factors  for  tax  assessment  purposes.  [40] 
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Q.  (By  Mr.  Reyes) :  Mr.  Calvo,  do  you  know  a 
place  called  Barrigada  Village"?  A.     I  do. 

Q.  When  was  this  village  established  and  what 
date  did  the  people  start  coming  into  this  village? 

A.  According  to  my  knowledge  and  also  hy  con- 
firming with  the  Chief  Commissioner  of  Guam,  the 
village  was  established  in  1945  and  1946. 

Q.  In  1949  was  Barrigada  Village  a  going  con- 
cern, was  it  an  organized  coromunity'? 

A.    Yes. 

Q.  Were  there  any  churches,  schools  and  stores 
at  that  time? 

A.  Yes,  in  1949  Barrigada  was  already  an  or- 
ganized community.  Of  course,  even  before  the  war, 
Barrigada  was  a  town.  You  have  a  commissioner 
there  and  you  have  people  living  in  Barrigada  and 
you  have  a  school  house.  You  have  a  church;  you 
have  an  artesian  well.  That  is  even  before  the  war, 
Barrigada  was  a  town. 

Q.  The  village  of  Barrigada  of  today  is  right 
next  to  Route  8,  do  you  know  when  it  was  con- 
structed ? 

A.  As  long  as  I  can  remember,  even  duiing  the 
existence  of  the  organized  village  of  Barrigada 
which  was  in  1945  or  46,  Route  8  and  Route  10 
were  there.  That  is  the  road  to  BPM  Camp. 

Q.  Do  you  know  where  lots  1074,  1075  and  1069 
and  1068  are  located? 

A.  Yes,  I  know;  they  are  located  in  the  organ- 
ized village  of  Barrigada. 
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Q.  Do  jow  know  if  they  have  any  accessibility 
0  any  road? 

A.  Yes,  Route  8  and  you  have  the  village  roads 
here. 

Q,  Do  you  know  if  there  were  any  stores, 
;chools  and  [41]  churches  on  Lots  1075,  1069,  1074 
md  1068? 

A.  Yes,  there  was  a  church;  there  were  stores, 
)arber  shops,  liquor  stores  and  x^ool  halls. 

Q.  How  would  you  then  classify  Lots  1074,  1075, 
L068  and  1069?  A.    As  to  what  date? 

Q.     In  1949  ? 

A.  I  "will  classify  them  as  commercial  and  resi- 
iential  property. 

Q.  Do  you  know  whether  there  was  any  wide 
iiiferences  in  the  best  possilDle  use  of  these  lands  in 
Barrigada  between  1941  and  April  11,  1949  ? 

A.  Definitely,  I  would  certainly  say  that  there 
ivas  quite  a  revolutionary  change  of  1069,  1075  and 
1074  since  1941  and  at  the  time  the  land  was  con- 
ienmed  in  1949.  By  that,  I  mean,  the  agricultural 
utilization  in  1941  is  completely  changed  to  a  dif- 
ferent use  or  classification  by  actual  and  mere  utili- 
zation of  the  lands  into  commercial  and  residential 
uses  by  the  people  of  Barrigada. 

Q.  Now,  what  would  be,  in  your  ipinion,  the  fair 
market  value  of  lots  1069,  1075  and  1074  in  1948  per 
square  meter? 

Mr.  Burnett:  I  object  on  the  ground  of  lack  of 
foundation. 
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The  Court:  Objection  overruled.  He  may  an- 
swer, 

A.  First  I  would  like  to  make  tMs  observation 
and  also  this  remark. 

Mr.  Burnett:  I  suggest  that  he  should  answer 
the  question  only. 

The  Court:  I  think  you  should  answer  the  ques- 
tion, Mr.  Calvo. 

A.  Judging  from  information  that  I  have  re- 
ceived and  [42]  compiled,  lands  which  were  for- 
merly agricultural  and  now  utilized  for  residential 
purposes,  I  would  say  that,  and  also  the  fact  that 
in  1948,  the  Naval  Government  of  Guam  was  charg- 
ing $.02  per  square  foot  for  warehouse  space  which 
was  destroyed  by  typhoon.  In  Asan,  Agana  and 
Barrigada,  I  would  say  a  house  lot  in  1949  is  worth 
$500  which  is  5,000  square  feet  or  an  equivalent  to 
$1.00  per  square  meter.  These  are  based  from  actual 
purchases  which  I  made  in  1948  in  Sinajana  and 
Agana  Vista.  The  purchases  also  made  in  Tutu j an, 
sold  by  Jose  M.  Cruz  to  Rosalia  Ojeda  in  1949  and 
to  Vicente  Mmioz,  $1.00  per  square  meter  and  also 
the  purchase  from  Jose  M.  Cruz,  Lot  22-6  to  Do- 
minga  S.  San  Nicolas.  The  George  Washington 
High  School  was  appraised  by  the  govenmient  in 
1950  at  $1.00  per  square  meter.  Those  factors  were 
combined  and  ajso  my  knowledge  that  Judge  Mani- 
busan  was  being  offered  in  1948  and  1949,  proper- 
ties which  wore  not  comparable,  in  the  neighbor- 
hood of  $250  to  $500  per  lot.  That  is  how  I  arrived 
at  the  price  of  $500  in  Sinajana,  I  mean  in  Bar- 
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•igada.  The  fact  that  the  land  was,  in  1949,  com- 
Qcrcial  and  residential  lots  and  not  agricultural 
and.  That  is  the  basis  of  my  appraisal. 

The  Court:  We  have  reached  the  time  for  the 
loon  recess,  so  the  court  will  recess  until  1:30  this 
ftenioon.  Mr.  Calvo,  of  course,  will  return  in  con- 
lection  with  the  cross  examination.  Ladies  and  gen- 
lemen  of  the  jury,  your  caution  during  the  recess 
nd  at  all  times  not  to  discuss  this  case  among  your- 
elves  or  to  permit  anyone  else  to  discuss  it  with 
^ou.  Keep  your  minds  completely  open  until  the 
ividence  is  in  on  both  sides.  That  caution  will  be 
ibserved  at  all  times  while  you  are  out  of  the  court- 
'oom  until  the  case  is  given  to  you  for  your  deci- 
ion.  The  court  will  now  recess  until  1:30  this 
iftemoon. 

(Whereupon  a  noon  recess  was  taken  by  the 
court.)  [43] 

1:30  p.m. — Trial  resumed 
(After  recess.) 

The  Court:  It  is  stipulated  that  the  jurors  are 
n  place. 

Mr.  Burnett:  If  the  court  pleases,  I  would  like 
0  renew  the  objection  I  previously  made  as  to  the 
ast  testimony  of  opinions  of  value  given  by  Mr. 
Jalvo  on  the  ground  that  it  completely  lacks  foimd- 
ition.  Mr.  Calvo  testified  as  to  his  opinion  of  values 
)f  the  lots  in  question  of  1068,  1069,  etc. 

The  Court :    That  will  be  overruled. 

Mr.  Burnett :    And  I  move  that  it  be  stricken. 
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The  Court :    It  will  be  overruled. 

Cross  Examination 

Q.  (By  Mr.  Burnett) :  Mr.  Calvo,  I  have  only 
a  couple  questions.  You  testified  that  there  was  a 
very  great  change  in  use  of  lots  1068,  1069,  1074 
and  1075  between  1941  and  1949.  Isn't  it  true  that 
the  change  in  use  occurred  after  World  War  II? 

A.     Right. 

Q.  So  that  during  World  War  II  to  the  extent 
that  these  lots  were  used,  they  were  used  for  agTi- 
cultural  piu'j)oses,  isn't  that  correct? 

A.  Yes  and  no.  The  occupation  by  the  Japanese 
forces  in  Guam  in  1942  brought  about  also  a  change 
in  the  habits  of  living  of  the  people  of  Guam.  Prior 
to  the  war,  the  people  of  Guam  were  more  or  less 
city  dwellers.  They  were  all  living  in  Agana.  You 
will  see  now  what  we  have — now  the  condition  ex- 
isting regarding  mth  the  dormant  development  of 
Agana. 

Q.  T^^iat  I  am  getting  at  is  that  the  principal 
use  of  these  [44]  lots  during  the  war  was  for  fann- 
ing i^urposes,  although  the  0A\mers  may  have  evac- 
uated? 

A.  There  is  also  that  change  since  1941,  the  peo- 
ple were  forced  by  the  Japanese  to  scatter  all  over 
their  properties  in  Barrigada  and  being  close  prox- 
imity to  Agana,  people  went  out  and  built  their 
peraianent  homes.  There  were  a  lot  of  xieople  living 
in  Barrigada  during  the  occupation  of  the  Japa- 
nese. There  is  also  the  fact  that  they  have  been 
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Liidoctrinated  in  the  value  in  living  in  an  open  area 
ivhere  it  is  healthful,  where  the  land  is  also  elevated 
md  it  has  been  proven  by  the  naval  authorities  be- 
fore the  war  that  the  more  elevation  —  the  higher 
the  elevation  in  which  you  live  in  Guam  the  less 
tiumidity  you  will  have. 

Q.  What  I  am  asking  you  is  what  was  the  prin- 
cipal use  of  lots  1068,  1069,  1074  and  1075,  was  it 
agricultural  during  the  war'? 

A.  Yes,  because  agriculture  remains  the  occu- 
pation of  Guam. 

Q.  The  principal  use  of  those  four  lots  was 
agricultural  until  the  village  of  Barrigada  was 
established  ?  A.     Right. 

Q.  The  present  village  of  Barrigada  was  estab- 
lished after  the  war,  wasn't  it?  A.    Right. 

Q.  And  initially  the  layout  of  its  streets  were 
made  finally  l)y  the  military  or  Naval  Government 
of  Guam,  was  it  not?  A.    Right. 

Q.  And  originally  the  dwellings  were  built  by 
the  military? 

A.  Yes  and  no  because  some  people,  before  the 
military  controlled,  those  lands  there,  were  living 
around  that  area  surromiding  the  area  where  Bar- 
rigada village  was  not  made  available  to  the  people. 

Q.  Wliat  I  am  asking  about  lots  1068,  etc.,  and 
even  1075  [45]  taken  by  the  Naval  Government  of 
Guam  is  a  part  of  the  permanent  side  of  the  village 
of  Barrigada.  The  development  of  those  lots  was 
made  by  the  military,  was  it  not? 

A.     Definitely. 
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Q.  The  development  of  those^  lots  and  the  estab- 
lishment of  the  permanent  site  of  the  village  of 
Barrigada  was  rehabilitation  to  pro^dde  homes  for 
the  peoiole,  isn't  that  true?  A.     Yes. 

Q.  I  have  just  one  other  question,  Mr.  Calvo. 
You  testified  that  there  was  prior  to  the  war  a.  to"wn 
of  Barrigada,  and  I  ask  you  to  step  down  to  the 
map  and  point  out  the  boundaries  of  the  town  of 
Barrigada  which  you  said  existed  before  the  war? 

A.  I  don't  know  whether  it  is  located  here  but 
I  know  it  is  located  where  Barrigada,  beyond  the 
junction  there  on  Route  10  and  Route  8,  that  is 
where  the  old  Barrigada  Village  was  situated. 

Q.     Does  it  show  on  that  map? 

A.  I  can't  tell  here.  I  would  say  towards  this 
area  (pointing). 

Q.     How  much  area  did  it  occupy? 

A.  That  I  don't  know  but  there  was  quite  a  com- 
munity. There  was  a  schoolhouse;  there  was  a 
church ;  there  was  an  artesian  well. 

Q.     How  many  people  were  living  in  that  town? 

A.  If  I  had  kno^vn  you  were  going  to  ask  me 
that  question,  I  can  make  inquiry. 

Q.     Can  you  say  approximately? 

A.     No,  I  wouldn't  guess. 

Q.  How  much  area  was  called  the  municipality 
of  Barrigada,  not  the  town,  not  the  village.  How 
large  an  area  is  that? 

A.     In  square  miles?  [46] 

Q.     Yes. 

A.    Well,  I  don't  know.  I  can't  tell  you  offhand 


United  States  of  America  87 

(Testimony  of  Eduardo  Calvo.) 

because   there   is    also    some    confusion   about    the 

boundaries  of  Sinajana  and  Barrigada. 

Q.  Just  approximately,  please.  We  don't  have  to 
be  too  exact,  just  ai')proximately  ? 

A.     Again  I  wouldn't  gamble. 

Q.  Do  you  know  what  the  prewar  population  of 
the  entire  municipality  of  Barrigada  was? 

A.     Six  or  eight  hundred. 

Q.     Including  those  in  the  town? 

A.     Right. 

Mr.  Burnett:    Thank  you,  Mr.  Calvo. 

Redirect  Examination 

Q.  (By  Mr.  Reyes)  :  Mr.  Calvo,  the  construc- 
tion of  Route  8  and  Route  10,  do  you  know  if  those 
big  highways  were  constructed  for  the  purjoose  of 
enhancing  the  value  of  the  lands  in  Barrigada  or 
was  it  for  some  other  purposes? 

A.  I  can  only  say  that  it  was  constructed  for 
defense  pui-poses  and  it  was  not  constructed  for 
rehabilitation  purposes, 

Q.  Can  you  think  of  any  reason  why  those  tracts 
of  land,  1074,  1068  and  1069  should  be  or  maybe 
were  classified  as  agi'icultural  land  in  1949? 

A.  The  most  possilile  and  evident  reasons  I  can 
think  of  how  these  lands,  lots  1069,  1074  and  1075 
could  have  possibly  been  classified  as  agTicultural 
land  by  any  land  ai>i)raiser  in  1949  can  be  attribu- 
ted as  follows:  (1)  Eirst  that  these  lands  were  clas- 
sified in  1941  for  tax  purposes  as  agricultural  land; 
[47]    (2)  that  the  land  appraisers  may  have  been 
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very  much  influenced  by  their  appraisals  in  1946 
which  by  law,  that  is  the  Guam  Meritorious  Act, 
allowing  property  owners  who  were  deprived  of  the 
use  of  their  lands  from  1944  to  1946  to  claim  com- 
pensation only  from  the  Federal  Grovemment  for 
the  use  of  their  lands  on  the  basis  of  the  land  evalu- 
ation of  their  properties  in  1941.  These  1946 
appraisals  of  land  evaluation  by  1941  standards 
may  have  been  carried  over  or  used  in  1949  to 
arrive  at  the  evaluation  of  the  lands  in  question. 
That  there  may  have  been  a  misunderstanding  on 
the  pai't  of  the  land  appraisers  in  1946  who  were 
only  allowed  by  law  to  use  the  1941  land  values  for 
the  1944  to  1946  appraisals  in  gTanting  and  paying 
compensation  for  loss  of  use  of  properties  during 
the  period  1944  to  1946  and  the  interests  of  prop- 
erty owners  which  entitled  land  o^vners  for  prop- 
erties or  land  taxed  subsequent  to  1946  to  a  fair 
market  value  or  just  compensation  at  the  time  of 
the  taking  which  in  this  case  was  in  1949  and  not 
in  1946 

Mr.  Burnett:  I  object  to  assuming  facts  that 
are  not  in  evidence,  away  from  all  of  the  issues  of 
the  case.  I  object  to  any  continuation  of  the  line  of 
questioning. 

The  Court:  Well,  the  question  was  not  objected 
to  until  this  time.  I  will  permit  Mr.  Calvo  to  finish 
his  answer. 

A.  You  will  find  that  there  were  a  little  apprais- 
als of  these  lands  in  1949  as  to  the  best  possible  use 
at  the  time  of  taking  in  1949.  Because  of  this  factor 
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3f  the  1946  appraisals  which  allowed  only  loroperty 
Dwners  to  use  1941  values.  That  is  how  I  can  answer 
why  it  was  classified  as  agricultural  land  is  the  fact 
that  it  must  be  a  misunderstanding  because  1946  or 
L941  uses  of  that  land  was  different  than  in  1949 
which  was  the  time  that  we  are  now  trying  to  deter- 
mine the  fair  market  value. 

Mr.  Reyes :    Thank  you,  Mr.  Calvo.  [48] 

Q.  (By  the  Court)  :  N'ow,  Mr.  Calvo,  I  would 
like  to  ask  you  a  question  to  clarify  this  picture. 
In  1941,  except  for  people  who  settled  during  the 
war  in  that  general  area,  this  land  was  agricultural 
land,  is  that  correct?  A.     In  1941? 

Q.  Yes,  excex)t  for  those  that  you  mentioned 
that  moved  out  of  Agana  or  possibly  moved  out  by 
the  Japanese? 

A.  Yes,  the  greater  portion  of  it  was  used  for 
agTicultural  land  but  like  I  say,  your  Honor,  in 
1941  there  was  already  a  schoolhouse  in  Jalagiiac 
which  is  a  part  of  Barrigada  where  the  Naval  Air 
Station  and  another  school  in  Barrigada  itself.  The 
town  of  Barrigada  and  in  1942  when  the  Japanese 
occupied  Guam,  the  people  scattered  all  over  their 
lands  in  Barrigada.  I  cannot  visualize  if  those  lands 
were  made  available  in  1945  or  1946,  whether  the 
people  will  again  organize  because  there  was  al- 
ready an  organized  community  in  Barrigada  in 
1942. 

Q.  During  the  i^rocess  of  return  of  the  Armed 
Forces  in  Guam,  the  city  of  Agana  which  has  been 
the  residential  center  of  Guam  was  already  com- 
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pletely  destroyed?  A.    Right. 

Q.  The  Armed  Forces  were  being  confronted 
with  the  fact  that  large  numl^ers  of  people  had 
completely  lost  their  homes  and  had  no  place  to 
live?  A.    Right. 

Q.     And  those  were  largely  in  the  City  of  Agana? 

A.     Right. 

Q.  Coincidentally  mth  that,  the  ISTaval  Grovem- 
ment  of  Guam  was  thinking  at  least  in  tenns  of  re- 
building Agana  as  a  model  city  and  had  a  master 
plan  within  the  frame  work  of  that  master  plan 
[49]  even  if  people  were  able  to  rebuild  Agana, 
they  were  not  able  to  do  so,  were  they? 

A.  There  was  some  rebuilding,  those  who  actu- 
ally stayed  in  Agana  but  the  fact  that  the  naval 
authorities  wouldn't  allow  them. 

Q.  The  naval  authorities  wouldn't  allow  any- 
thing exce^Dt  the  master  i)lan  that  was  being  x^ut  in 
effect? 

A.  It  took  an  act  of  congTess  to  get  them  out  of 
their  properties  but  another  thing,  your  Honor, 
that  I  will  like  to  point  out  is  the  fact  that  the  i^eo- 
ple  in  Agana  had  homes  in  Agana,  lands  in  Barri- 
gada  or  Sinajana  during  the  Japanese  occupation 
or  more  or  less  have  two  homes,  one  in  Agana  and 
one  in  Barrigada. 

Q.  ISTow  they  were  confronted  with  the  necessity 
of  reestablishing  people,  as  I  understand  it,  in  the 
io\Yii  or  village  of  Barrigada.  Of  course  the  govern- 
ment proceeded  to  lay  out  roads  and  to  take  over 
lands  and  to  iDuild  housing  for  people  ? 
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A.     Right. 

Q.  And  then  the  people  settled  there  and  there 
las  been  very  little  change  from  that  day  until 
oday?  A.    Right. 

Q.  Including  the  use  of  this  land  for  that  pur- 
>ose,  now  that  was  done  in  *45  and  '46? 

A.  That  is  right,  but  on  the  other  hand,  your 
lonor,  where  places  are  comparable  in  Barrigada, 
\rhere  the  naval  authorities  did  not  hold  back  their 
ands,  you  find  people  going  out  there  without  any 
ubdivision  to  estal^lish  their  homes,  their  like,  for 
nstance,  Agana  Heights  was  not  an  organized  com- 
aunity  before  the  war.  Sinajana  outside  the  village, 
-"es,  you  will  find  people. 

Q.  From  the  standpoint  of  real  estate,  if  a  per- 
on  builds  a  home  in  a  rural  area  that  doesn't  make 
t  a  residential  property,  does  if?  [50] 

A.  No,  but  when  you  find  so  many  people  mov- 
ng  into  one  area,  becoming  organized,  they  were 
itarting  an  organized  community,  for  instance, 
^gana  Heights. 

Q.  But  this  development  in  Barrigada  was  al- 
nost  entirely  due  to  the  fact  that  the  govenmient 
lad  made  facilities  in  Barrigada?  A.     Right. 

The  Court:    Thank  you  very  much,  Mr.  Calvo. 

Mr.  Reyes:    Defense  rests.  [51] 
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called  as  a  witness  hereby  and  on  behalf  of  the 
plaintiff,  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Bui-nett) :  Will  you  state  your 
name,  address  and  occupation? 

A.  Jose  L.  G.  Bitanga,  Sinajana,  Appraiser  for 
the  Department  of  Navy. 

Q.  How  long  have  you  l)een  an  appraiser  for 
the  Department  of  the  Navy"? 

A.  Way  back  in  1940  to  1946.  At  present  I  am 
an  aj)]Draiser  for  land  condemnations. 

Q.     Since  1946  you  had  been  employed? 

A.  Employed  by  the  Land  and  Claims  Commis- 
sion. 

Q.  You  mean  in  1946  you  were  employed  by  the 
Land  and  Claims  Commission  and  since  that  time 
you  have  been  employed  by  the  Area  Public  Works 
or  Base  Development? 

A.  After  the  Land  and  Claims,  Base  Develop- 
ment and  then  the  Area  Public  Works  Office. 

Q.  Before  your  employment  as  an  appraiser 
with  the  Land  and  Claims  Commission,  what  work 
did  you  do? 

A.  Naval  Government  appraiser  for  tax  pur- 
poses, for  real  estate  property  for  the  Island  of 
Guam. 

Q.     For  how  long?  A.     Since  25  to  30  years. 

Q.  During  the  time  you  have  been  so  employed 
as  an  appraiser  in  connection  with  real  estate  he- 
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fore  the  war  wdth  the  Naval  Government  and  since 
the  war  with  the  Land  and   Claims  Commission, 
have  your  duties  required  you  to   be  thoroughly 
familiar  with  the  lands  in  Guam?  [52] 

A.     Yes,  sir. 

Q.  Will  you  state  whether  or  not  you  have 
traveled  around  the  island  looking  at  properties'? 

A.  Every  three  years  we  visit  each  and  every 
property  in  Guam. 

Q.     Was  that  prior  to  the  war? 

A.     Prior  to  the  war. 

Q.  And  since  the  war,  did  you  as  an  appraiser 
travel  aromid  the  island  looking  after  these  prop- 
erties ? 

A.  January,  1945,  yes,  the  militaiy  government 
started  the  real  estate  appraisals  in  1945  up  to 
June  when  we  completed  it. 

Q.  And  since  then  you  have  been  an  appraiser 
with  the  Navy.  Didn't  that  jol)  require  you  to  go 
aroimd  looking  at  various  properties? 

A.     Yes. 

Q.  In  the  course  of  going  aromid  Guam  looking 
at  individual  properties,  Mr.  Bitanga,  did  you  have 
occasion  to  look  at  and  become  familiar  with  the 
lots  in  Barrigada?  A.    Which  lot? 

Q.  Well,  first,  just  in  general,  were  you  familiar 
in  general  with  lots  or  lands  in  Barrigada? 

A.  Each  and  every  lot  as  I  stated  before  that 
we  ^^sited  every  three  years. 

Q.  Were  you  then  before  the  war  familiar  wdth 
lots  1068  or  1069,  1074  and  1075? 
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A.     Yes,  sir. 

Q.  Were  you  familiar  with  those  lots  during 
the  war"?  A.     During  the  Japanese? 

Q.     Yes. 

A.  I  can't  say  because  I  was  never  there  during 
the  [53]  Japanese  occui^ation.  I  was  confined  at 
the  city  of  Agana. 

Q.  Were  you  again  familiar  with  those  four  lots 
after  the  war?  A.     Yes,  sir,  in  1945. 

Q.  Prior  to  the  war,  Mr.  Bitanga,  what  use  was 
made  of  lot  1068? 

Mr.  Lamorena:  We  object  to  the  line  of  ques- 
tioning, your  Honor,  of  the  value  of  the  land  in 
1941  or  any  time  before  the  war. 

The  Court:     Objection  overruled. 

Q.  (By  Mr.  Biu-nett)  :  What  was  the  use  of  lot 
1068  prior  to  the  war? 

A.     Agricultural  land. 

Q.     How  about  1069?  A.     The  same. 

Q.     1074?  A.     The  same. 

Q.     1075?  A.     The  same. 

Q.  How  about  after  the  war,  can  you  say 
whether  or  not  all  four  of  those  lots  were  used  for 
agricultural  purposes? 

A.    After  the  war,  part 

Q.  After  the  war  and  before  the  establishment 
of  the  \dllage  of  Barrigada? 

A.  Before  the  establishment,  it  was  still  farm 
land,  somebody  living  there  farming.  All  the  naval 
government  was  making  was  a  subdivision  for  the 
new  village  of  Barrigada  rehabilitation. 
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Q.  Before  that  subdivision  of  the  village  of 
^arrigada,  that  was  farm  land?  A.     Yes. 

Q.  Do  you  remember,  Mr.  Bitanga,  when  that 
illage  of  [54]  Barrigada  was  established,  what 
late? 

A.  Sometime  in  1945  when  the  militaiy  govern- 
aent  bulldozer  started  working  there,  making  the 
treets  and  roads  for  the  village. 

Q.     What  village,  who  built  the  houses? 

A.     The  military  government. 

Q:  In  other  words  the  village  had  existed  in 
Ipril,  1949.  Was  the  village  built  by  the  mili- 
ary government,  is  that  right? 

A.     That  is  right. 

Q.  Do  you  know  approximately  what  was  the 
>opulation  of  the  municipality  of  Barrigada  be- 
ore  the  war? 

A.  Eight  hundred  or  more,  little  bit  more, 
round  eight  hmidred  or  more. 

Q.  Was  there  a  town  of  Barrigada  before  the 
rar?  A.     Never  been  a  town  or  village. 

Q.     Was  there  a  school  and  a  church  there? 

A.     There  was  a  school  and  also  a  church. 

Q.    Where  were  they  to  the  x)resent  school? 

A.     Very  far  up  in  the  Radio  Barrigada. 

Q.     North  or  East  from  where  the  \411age  is  now  ? 

A.  Lot  2238  where  the  San  Roke  Chapel  is 
seated  and  22  or  5-1,  206-3  and  2205  where  the 
chool,  Barrigada  school  is  located. 

Mr.  Burnett:    I  have  no  further  questions. 
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Cross  Examination 

Q.  (By  Mr.  Lamorena) :  May  it  x>lease  the 
court,  ladies  and  gentlemen  of  the  jury,  Mr.  Bi- 
tanga, you  said  that  there  was  no  village  nor  town 
called  Barrigada  before  the  war?  A.     No. 

Q.  When  you  say  village,  what  is  the  j)icture  of 
a  village?  [55] 

A,  Subdi'sdsion,  an  organized  conmiimity,  just 
subdivision  houses  and  roads. 

Q.  Did  you  say  how  many  schools  were  at  Bar- 
rigada before  the  war? 

A.     You  cannot  call  that 

Q.    How  many  schools  there  were  in  Bai*rigada? 

A.  There  were  two  schools,  three  schools  within 
the  radius  of  Barrigada  municipality — one  in  Bar- 
rigada, one  in  Price  and  another  one  in  Tijan  it 
Maite  or  Mapas. 

Q.     How  many  churches  were  there? 

A.  One  chapel,  that  is  San  Roke  Chapel  in 
Barrigada. 

Q.  How  many  people  li^dng  withrti  the  vicinity 
of  the  school  and  the  church? 

A.  All  the  people  are  living  mthin  the  radius 
of  Barrigada  district,  eight  hmidred  or  eight  hmi- 
dred  and  fifty,  something  like  that. 

Q.  Are  you  taking  it  x^artly  or  just  casually 
that  go  there  and  come  to  live  in  Agana  whenever 
they  want  to? 

A.  They  are  living  in  their  ranches  and  some- 
times they  come  do\\Titown  once  a  month. 

Q.     Did  they  have  houses  there? 
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A.     They  have  houses  and  X)roperties. 

Q.  Are  those  houses  well  built  or  were  they 
hacks  ? 

A.  Some  have  shacks,  some  concrete  building 
nd  some  wdth  iron  roof. 

Q.  Isn't  it  a  fact  that  there  were  some  concrete 
uildings  there  before  the  war? 

A.     Some,  in  fact,  Joaquin  Rabon  have  concrete. 

Q.     How  a])out  the  Cepedas? 

A.     They  have  buildings  with  iron  roof.   [56] 

Q.  With  all  those  facts  presented,  would  you 
ot  consider  that  place  as  a  village  before  the  war? 

A.     No. 

Q.  But  you  said  that  you  do  not  consider  that 
ilace  as  a  'tallage  because  there  was  no  subdivision, 
7hat  do  you  mean  by  a  subdivision? 

A.  Blocks  and  lots  for  building,  that  is  subdivi- 
ion  and  houses  are  gathered  in  one  place  and 
oad,  that  is  an  organized  village.  You  cannot 
all  that  organized  \^llage,  country — houses  living 
a  the  wrong  property.  Eveiy  house  is  about  500 
cieters  apart;  the  closest  neighbor  is  around  45 
fieters. 

Q.    Do  you  know  a  place  called  Barrigada? 

A.    No. 

Q.     Municipality  of  Barrigada? 

A.  Only  in  1925  or  '27  when  they  ajopointed  a 
ommissioner  of  Barrigada. 

Q.    I  mean  was  that  place  called  Banigada? 

A.    Yes. 
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Q.  Wlien  a  place  is  called  a  municipality,  could 
it  be  a  village  or  town? 

A.  No,  not  necessary  to  have  town  to  call  muni- 
cipaKty. 

Q.  I  invite  your  attention  to  see  the  lots  in 
question,  by  looking  at  lot  1075  and  1069  or  I  would 
rather  say  dividing  lots  1075  and  1069  and  cross- 
ing on  the  North  of  Lot  1074,  what  is  that  tracing 
down  there  (pointing)  represent '? 

A.     What  do  you  mean? 

Q.     This  one  (pointing  to  the  chart)  ? 

A.  Price  road  cutting  through  the  property  of 
Torres. 

Q.    Wliat?  A.     Canada  road.    [57] 

Q.    Well  developed  road  before  the  war? 

A.     Just  ten  feet  wide. 

Q.  Motor  vehicles  before  the  war  passed  through 
that  place?  A.     Yes. 

Q.  Judge,  you  said  that  Barrigada  was  being 
taken  for  purposes  of  rehabilitation,  am  I  right? 

A.     That  is  right. 

Q.  You  said  that  you  worked  for  the  Navy  for 
quite  a  long  period  of  time  as  an  appraiser,  is  that 
right.  Judge?  A.    Yes,  sir. 

Q.  And  you  said  that  1074,  1075,  1069  and  we 
shall  also  include  1068  for  jDiu-poses  of  this  ques- 
tion were  all  agricultiu'al  proi>erties  before  the 
war?  A.     That  is  correct. 

Q.  In  1949,  April  11,  Judge,  what  was  the  best 
available  use  of  these  four  lots? 

Mr.  Burnett:    Objection. 
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Mr.  Lamorena:     Very  pertinent,  your  Honor. 

The  Court:     Before  January,  1949? 

Mr.  Lamorena:  April,  1949,  I  am  asking  what 
kind  of  properties? 

The  Court:     Objection  overruled. 

A.  It  was  taken  by  the  military  government  for 
rehabilitation  purpose  to  house  those  people,  lots 
of  families  were  in  small  shacks  in  Bradley  Park, 
some  in  Finele,  Agat. 

Q.  (By  Mr.  Lamorena) :  My  question  is  sim- 
ple. Judge.  On  April  11,  1949,  will  you  kindly  state 
to  the  jury  what  were  the  uses  of  these  four  lots 
in  question? 

A.  It  is  already  organized  ^dllage  by  the  mili- 
tary govermnent.   [58] 

Q.  Shall  we  also  consider  it  as  part,  eonunercial 
because  there  were  business  establishment  also? 

A.  Just  some  stores  that  they  put  up,  stores  and 
poolhalls. 

Q.  (By  The  Court) :  Judge  Bitanga,  what  was 
the  value  of  these  properties  before  the  government 
started  developing  these  lots? 

A.     $100  to  $200  a  hectare. 

Q.     $100  to  $200? 

A.  $100  to  $200  together  with  the  improvement, 
the  retaking  of  the  Armed  Forces  of  the  L^nited 
States  the  Island  of  Guam. 

Q.  There  are  how  many  square  meters  in  a 
hectare  ? 

A.  It  is  one  hundred  square  meters  in  a  hec- 
tare— 10,000  square  meters. 
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Q.  Do  you  mean  tlien  that  the  land  at  that  time 
already  was  worth  $.01  to  $.02  per  square  meter? 

A.     Something  like  that. 

Q.     For  agricultural  purposes'? 

A.     For  agricultural  purpose. 

Q.  (By  Mr.  Lamorena)  :  What  was  the  basis  of 
your  computation  for  telling  the  court  the  price 
per  hectare  in  Barrigada  is  from  $150  to  $200 '^ 

A.  A  hectare,  $200  to  $300  a  hectare.  It  all  de- 
pends whether  there  is  no  improvement,  $100  or 
$150. 

Q.  Is  that  all  you  took  into  consideration 
whether  there  was  improvements  or  no  improve- 
ments *?  A.    Yes. 

Q.  Did  you  not  consider  in  your  com]3utation 
the  best  iDossible  use  of  the  land  at  the  time'? 

A.  Yes,  some  built  roads,  water  and  land,  tele- 
phone, some  taken  into  consideration.  [59] 

Q.  And  you  said  that  April  11,  1949,  lots  1074, 
1075,  1069  and  1068  were  residential  or  conmiercial 
places  at  the  time'?  A.     Most 

Q.     Poolhalls  and  business  establishments 


A.     That  is  in  the  village. 

Q.  When  you  answered  the  question  of  the 
court,  were  you  basing  it  on  the  fact  that  they 
were  previously  agricultural  lands'? 

A.    Yes,  previously  agricultural  lands. 

Q.     The  basis  then  was  merely  agricultural'? 

A.     Yes. 

Mr.  Lamorena:    Thank  you.  Judge  Bitanga. 

The  Court:  Witness  may  be  excused.  Call  your 
next  witness.   [60] 
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3alled.  as  a  witness  hereby  aiid  on  behalf  of  the 
Dlaintifi:,  being  first  duly  sworn,  was  examined  and 
:estified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Burnett) :  Will  you  please  state 
^our  name,  address  and  occupation^ 

A.  William  A.  Woelfl,  4015  Apra  Heights.  I 
mi  employed  as  a  real  estate  appraiser.  United 
states  Navy. 

Q.  How  long,  Mr.  Woelfl,  have  you  been  em- 
ployed as  a  real  estate  appraiser  for  the  Navy? 

A.     Since  February,  1947. 

Q.     Prior  to  that  what  was  your  occupation  ? 

A.  Between  the  years  1924  and  1932,  I  was  a 
?eal  estate  broker  in  New  York.  In  1932  I  was 
3mployed  by  the  Office  of  the  Real  Estate  Expert 
[or  the  City  of  New  York  and  assisted  in  the 
areparation  of  cases  for  trial  of  all  the  properties 
;aken  in  condemnation  by  the  City  of  New  York. 
From  1939  to  1947  I  was  employed  by  the  Home 
3wners  Loan  Corporation  of  2  Park  Avenue,  New 
5Z'ork  City.  From  1939  to  1947  I  made  appraisals 
n  the  states  of  New  York,  New  Jersey  and  Perai- 
5ylvania.  In  1947  I  transferred  to  the  Depai'tment 
)f  Navy  and  arrived  in  Guam  on  the  13th  of  Feb- 
ruary, 1947. 

Q.  During  the  course  of  that  experience,  did 
^ou  have  occasion  to  appraise  the  different  types 
3f  classification  of  real  estate  in  different  parts  of 
the  United  States?  A.     I  did. 
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Q.  And  for  what  piu^pose  did  you  make  such 
appraisals  for  different  kinds,  I  think  you  men- 
tioned condenmation,  did  you  make  appraisals  for 
any  other  purpose? 

A.  My  a]3praisals  determined  the  market  value 
of  various  [61]  city  and  coimtry  properties  for  the 
purpose  of  disposing  of  their  reiDossessed  proper- 
ties. There  was  over  two  him.dred  thousand  prop- 
erties owned  by  the  Home  Owners  Loan  Corpora- 
tion at  that  time. 

Q.  In  other  words  since  1925,  I  believe  you 
said,  you  have  been  engaged  in  the  Eeal  Estate 
appraisal  business?  A.     That  is  right. 

Q.  In  one  way  or  another,  as  broker  or  ap- 
praiser for  a  Federal  Agency  or  for  the  Navy? 

A.     That  is  right,  since  1939  as  an  appraiser. 

Q.  Mr.  Woelfl,  would  you  say  approximately 
how  many  tracts  or  parcels  of  real  estate  you  have 
appraised  in  Guam? 

A.     I  Avould  say  over  5,000. 

Q.  During  jowv  experience  as  appraiser,  have 
you  had  occasion  to  testify  as  an  expert  witness  on 
ithe  values  of  the  land  in  court?  A.     I  have. 

Q.  Approximately  how  many  times  have  you 
been  so  called  upon  to  testify  as  an  exxDert? 

A.     Offhand  I  couldn't  say, 

Q.     Has  it  been  often  or  only  seldom? 

A.  Maybe  three,  four  or  live  times  here  in 
Guam. 

Q.     How  about  before  you  came  to  Guam? 

A.    Yes. 
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Q.  Would  you  say  whether  or  not,  Mr.  Woelfl, 
'■Qu  made  appraisals  and  made  investigations  of 
^alues  in  connection  with  the  tracts  we  are  now 
rying,  the  lands  that  were  taken  on  April  11,  1949, 
[id  you  make  appraisals  in  that  case? 

A,     I  did. 

Q.  Did  you  make  an  investigation  or  appraisals 
0  ascertain  the  values  as  to  all  of  the  lands  taken 
n  that  case?  [62]  A.     I  did. 

Q.  I  wdll  call  your  attention  to  specific  i^arcels 
f  land,  Mr.  Woelfl,  tract  No.  2  in  this  case  which 
3  four  hectares  plus  144  square  meters  of  Lot  1074, 
Barrigada,  did  you  make  an  investigation  and  an 
ppraisal  to  determine  the  value  of  that  tract? 

A.     I  did. 

Q.  Tract  No.  4  which  is  7  hectares  plus  2126 
quare  meters  of  Lot  1069,  Barrigada,  did  you  in- 
estigate  to  make  ax)praisal  to  determine  the  value 
f  that  land?  A.     Yes,  sir. 

Q.  Tract  No.  15,  consisting  of  1  hectare  plus 
480  square  meters  of  Lot  1075,  Barrigada,  did  you 
lake  appraisal  and  investigate  to  determine  the 
alue  of  that  tract?  A.     Yes. 

Q.  And  Tract  No.  5,  3455  square  meters  of  Lot 
068,  Barrigada,  did  you  make  an  investigation  and 
ppraisal  to  determine  the  value  of  that  tract? 

A.    Yes,  sir. 

Q.  In  the  course  of  your  investigation  and  ap- 
praisal, Mr.  Woelfl,  did  you  make  these  investiga- 
Lons  to  determine  whether  they  were  in  the  viein- 
ty  that  is  close  to  Barrigada  Village  or  whether 
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there  are  voluntary  sales  of  similar  lands  during 
the  year  1948  or  1949,  did  you  investigate;  did  you 
gather  any  information  of  such  sales'? 

A.    Yes,  sir. 

Q.  How  many  sales  did  you  find  which  in  your 
judgment  were  usable  for  basis  for  evaluation? 

A.     Mne. 

Q.  Will  you  state  for  the  court  and  the  jury 
the  basic  information  summarizing  each  of  those 
sales  and  as  you  refer  to  [63]  each  sale,  will  you 
mark  the  map  so  that  the  jury  may  see  where  the 
sale  was? 

A.  Yes,  sir.  Lot  1075,  Place  of  San  Antonio, 
Francisco  M.  Camacho  to  Francisco  D.  Perez.  The 
original  taking  is  36,706  square  meters  considera- 
tion of  $2300.  The  date  of  the  sale,  January  13, 
1948. 

Q.  Mr.  Woelfl,  let  me  ask  you  whether  you  ex- 
amined the  record  of  that  transaction? 

A.     One  of  my  staff  examined  it  for  me. 

Q.    Go  ahead? 

A.  Lot  1100-1  sold  by  Francisco  M.  Camacho  to 
Jose  C.  Manibusan,  area  of  24,980  square  meters, 
$1,000,  per  hectare  unit  price  of  $400.  The  date  of 
the  sale  was  May  11,  1948.  Lot  No.  2304,  Jose  W. 
White  and  Jose  Minor,  40,192  square  meters,  $150. 
The  date  of  the  sale  is  July  17,  1948,  unit  price  of 
$37.00  per  hectare.  Lot  2294  Part,  Place  of  Lalo, 
sold  by  Jose  A.  Minor  to  Manuel  M.  Santos,  area 
of  4,382  square  meters  at  $200  on  November  30, 
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1948,  imit  price  of  $450  per  hectare.  Lot  2233, 
place  of  Ungagiian,  sold  by  Cristobal  R.  Santos  to 
Tomas  S.  Tanaka,  area  of  41,047  square  meters, 
sale  price  is  $200,  sold  on  Deceml^er  the  10th,  1948, 
analyzing  average  price  $48,00.  Lot  2427,  Place  of 
Corten  Torres,  sold  to  Peter  Cruz,  area  of  45,000 
square  meters,  consideration  of  $1500,  sold  on  De- 
cember 22,  1948,  average  per  hectare  $330.  Lot 
2087  sold  by  Jose  Salas  to  Peter  L,  G,  Guerrero,  an 
area  of  85,094  square  meters,  consideration  was 
$800,  sold  on  December  30,  1948,  cost  per  hectare, 
$84.00.  Lot  2294  Part,  Lalo,  same  lot  by  Jose  A. 
Minor  to  Juan  C.  Flores,  area  of  1918  square 
meters,  sale  price  is  $200,  sold  on  April  22,  1949, 
shows  an  average  unit  sale  x^rice  of  $1,040  per  hec- 
tare. Also  another  piece  of  2294  Part,  Jose  Minor 
to  Josefa  Okada,  area  [64]  of  1,465  square  meters 
sold  for  $100  on  April  22,  1949,  consideration  of  the 
average  cost  per  hectare,  $680. 

Q.  Mr.  Woelfi,  are  these  sales  which  you  have 
described  all  of  the  sales  which  you  foimd  in  the 
vicinity  which  you  considered  usable  as  basis  for 
opinion  or  evaluation  of  the  lots  in  question? 

A.     Yes,  sir. 

Q.  Wliat  was  the  average  sale  price  of  the  land 
which  land  sold  in  the  sales  which  you  have  found? 

A.  The  average  cost  of  the  nine  sales  was  $230 
for  a  hectare. 

Q.  Did  you  find  the  indication  for  the  differ- 
ences of  values  depending  on  roads  and  frontage? 

A.     Not  consistently. 
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Q.  Would  you  say  whether  or  not  in  yoiu'  opin- 
ion land  mth  road  frontage  has  greater  value? 

A.     Yes,  sir. 

Q.  After  your  investigation  were  you  able  to 
form  an  opinion  of  the  fair  market  value  of  each 
of  these  separate  tracts  as  of  April,  1949? 

A.     Yes,  sir. 

Q.  In  forming  your  opinion,  Mr.  Woelfl,  would 
you  say  whether  or  not  you  evaluated  land  front- 
ing on  the  road  as  higher  land?  A.    Yes,  I  did. 

Q.  Approximately  how  far  from  the  road  did 
you  go  in?  A.     Fifty  meters. 

Q.  One  hundred  seventy  feet,  approximately 
within  170  feet? 

A.     Roughly  little  less  than  that. 

Q.  What  then,  Mr.  Woelfl,  in  your  opinion  was 
the  fair  [65]  market  value  of  the  foiu^  hectares  of 
Lot  1074  Barrigada?  A.     $1220.00. 

Q.  What  in  your  opinion  was  the  fair  market 
value  of  Lot  1069  Barrigada  on  April  11,  1949  ? 

A.    $2,860.00. 

Q.  AVhat  unit  evaluation  did  you  use  on  that 
block? 

A.  $600  for  the  frontage  and  for  190  coconuts, 
$295.00. 

Q.     And  the  entire  lot  was  $360  per  hectare? 

A.     $360  for  the  entire  parcel. 

Q.  What  in  your  opinion  was  the  fair  market 
value  on  11  of  April,  1949  of  the  %  hectare,  3455 
square  meters  of  Lot  1068?  A.     $225.00. 
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Q.  What  unit  evaluation  did  you  make  of  Lot 
1075? 

A.     $250  per  hectare  and  65  coconut  trees. 

Q.     That  is  on  Route  8  and  Route  10? 

A.    Yes.     The  total  is  $565.00. 

Q.  What  in  your  opinion  was  the  fair  market 
value  on  April  11,  1949  of  the  3450  square  meters 
taken  of  Lot  1068? 

A.  It  was  all  valued  at  $600  per  hectare  and 
four  coconut  trees  I  was  giving  $20.00,  the  total 
was  $225.00. 

Q.  You  say  $600  per  hectare  that  is  your  imit 
evaluation,  is  that  because  all  of  that  parcel  was 
frontage?  A.     Yes,  sir. 

Cross  Examination 

Q.  (By  Mr.  Lamorena)  :  Mr.  Woelfl,  in\TLting 
your  attention  to  the  first  two  sales  at  the  bottom, 
closest  to  you,  those  are  made  on  the  11th  of  April, 
1949  and  April  12,  1949  or  on  the  same  date  and 
on  the  same  month  when  these  lots  1074,  1075,  etc., 
were  taken?  May  I  [66]  ask  you  this  question, 
isn't  it  a  fact  that  those  lands  I  am  referring  to 
are  purely  agricultural  lands? 

A.  You  referred  to  2294  Part,  part  of  it  was 
agricultural  land  but  the  area  is  so  small  in  com- 
parison to  the  other  site  sold  for  residential  use 
for  houses. 

Q.  Mr.  Woelfl,  on  April  11,  1949,  what  was  the 
use  of  Lot  1074,  1069  and  portion  of  Lot  1060? 

A.     Part  of  the  village  of  Barrigada. 
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Q.  Inviting  your  attention  to  1087,  do  you  mean 
to  say  that  the  road  is  still  part  of  that  lot? 

A.  Still  under  private  ownership.  I  have  a  copy 
of  the  description  with  me  and  the  descrii)tion  as 
recorded  covers  the  entire  lot. 

Q.  Do  you  know  the  relationship  between  the 
seller  and  the  buyer  in  the  Perez,  Camacho  ease? 

A.  I  think  they  are  related  by  marriage  of  the 
grandchildren. 

Q.  With  respect  to  I^ot  1100-1  that  was  sold  by 
the  estate  of  P.  T.  Camacho  to  Judge  Jose  C.  Mani- 
busan,  isn't  it  a  fact  that  that  was  agricultural 
land  only?  A.     Yes,  sir. 

Q.  Referring  to  Lot  No.  10V4,  one  of  the  lands 
involved  in  this  case,  is  it  not  true  that  it  fronts 
Route  8?  A.     Yes,  sir. 

Q.  Referring  to  Lot  1069,  isn't  it  a  fact  that  it 
also  fronts  Route  8  and  10? 

A.  Yes,  they  all  front  the  road  except  the  one 
lot. 

Q.     And  the  same  holds  true  with  Lot  1068? 

A.     Yes. 

Q.  Isn't  it  a  fact,  Mr.  Woelfl,  that  Lot  Nos. 
1074,  1075  and  1069  had  the  JDenetit  of  a  good  road 
before  the  government  condemned  those  properties, 
the  old  road  which  was  used  by  the  people  before? 

A.     It  was  a  narrow  road. 

Q.     But  it  was  quite  a  good  road? 

A.     Yes,  it  was  one  of  the  main  roads. 

Q.  In  the  course  of  your  investigation  with  re- 
spect to  sales,  did  you  come  across  a  sale  made  by 
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the  estate  of  V.  P.  Camacho  to  Juan  Bias  Mani- 

busan  and  Ana  M.  Manibusan? 

A.    What  was  the  Lot  No.? 

Q.     It  is  Lot  1099-12. 

A,  Offhand,  I  couldn't  say.  I  have  the  records 
in  the  office — several  hundred  conveyances. 

Q.  Did  you  investigate  a  sale  in  1948  made  by 
the  estate  of  V.  P.  Camacho  to  Mi\  Lorenzo 
Siguenza  ? 

The  Court:    And  where  is  the  property  located? 

A.  Located  near  the  place  where  Judge  Mani- 
busan's  property  is  located.  I  must  give  you  the 
same  answer.  I  couldn't  rely  on  my  memory.  I 
found  no  consideration  in  the  area. 

Q.  (By  Mr.  Lamorena)  :  Did  you  also  investi- 
gate, Mr.  Woelfl,  a  sale  made  by  a  certain  indi- 
vidual hy  the  name  of  Joaquin  Borja*  Santos  in 
1949  to  Thomas  Santos,  the  postmaster  located  in 
Barrigada  ? 

A.     I  must  give  you  the  same  answer. 

Q.  Mr.  Woelfl,  you  said  that  Lots  1074,  1075  and 
1069  were  commercial  and  residential  on  April  11, 
1949.  Will  you  kindly  explain  to  the  jury  why  in 
1949  you  used  units  on  Lot  1074  of  3200  square 
meters  at  the  rate  of  $600  per  hectare  and  $250  per 
hectare  for  the  remainder  when  a  sale  in  the  same 
month  represented  $1,040  per  hectare  on  the  sales 
map  those  ai)pearing  below  the  one  closest  to  you 
in  the  map,  why? 

A.     For  the  same  reason,  I  didn't  take  the  low 
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sales  that  show  on  the  map.    I  took  an  average  of 

sales  ranging  from  $37  a  hectare.  [68] 

Q.  I  invite  your  attention  to  Lot  1067  and  Lot 
1100-1 A.     Those  units 

Q.  Lot  2427,  Lot  2304  and  Lot  2234  as  were 
sold  in  the  year  1948,  will  you  kindly  tell  to  the 
jury  the  relative  iDrices  of  lands  from  1948  to  1949 
by  taking  Lot  2294  on  a  proportionate  basis'? 

Mr.  Burnett:    I  object. 

The  Court:    Objection  sustained. 

Q.  (By  Mr.  Lamorena)  :  Mr.  Woelfl,  from  the 
taking  you  have  made  thereof,  you  will  notice  the 
increase  of  prices  from  1948  to  1949,  is  that  right? 

A.  No,  there  was  no  substantial  increase.  In 
fact  I  have  sales  in  the  early  part,  of  ].948.  Prices 
were  very  inconsistent;  they  ranged  from  very  low 
to  high  and  came  out  to  the  value  that  represents 
the  sale.  It  would  be  mifair  to  take  liigh  sales  or 
extremely  low.  My  approach  is  to  try  and  stiike 
an  average  which  is  what  I  have  done. 

Q.  Was  that  your  only  support  of  the  value  rep- 
resented by  sales  you  considered  in  determining 
the  values  of  Lots  1074,  1075  and  1069? 

A.     That  is  the  best  proof  I  know  of. 

Q.  Did  you  consider  the  fact  of  the  existence  of 
Route  8  and  10? 

A.     I  did,  that  is  the  basis  of  $6.00  a  miit. 

Q.  Mr.  Woelfl,  you  said  that  you  have  had  more 
than  5,000  cases  of  this  kind?  A.     Yes,  sir. 

Mr.  Burnett:     No  questions.     Plaintilf  rests. 

The  Court:     Any  rebuttal?   [69] 
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Mr.  Reyes:    No  rebuttal,  your  Honor. 

The  Court:  I  am  going  to  excuse  the  jury  until 
9:30  tomorrow  morning  at  which  time  you  will 
hear  final  argiunents  and  the  instructions  of  the 
court  in  order  that  you  may  have  more  time  in 
which  to  consider  your  verdict  without  being 
pressed  for  time.  Please  bear  in  mind  the  admoni- 
tion of  the  court  not  to  discuss  the  case  among 
yourselves  or  permit  anyone  else  to  discuss  it  with 
you,  so  that  any  impression  you  receive  will  be 
based  solely  upon  the  evidence.  The  jury  may  now 
leave  and  we  mil  meet  again  tomorrow  morning  at 
9:30. 

(Jury  was  excused  at  3:00  p.m.) 

Mr.  Burnett:  If  the  court  please,  I  move  the 
court  to  strike  the  opinion  of  x'alues  expressed  by 
the  witness  Mr.  Eduardo  T.  Calvo  on  the  groimds 
that  by  his  own  testimony,  Mr.  Calvo  did  not  show 
that  he  is  a  qualified  witness  to  express  those  opin- 
ions and  no  foimdation  was  laid  of  such  knowledge 
as  necessary  to  testify  on  his  opinions  of  value  of 
lands  in  question.  I  further  move  the  court  to 
direct  a  verdict  based  upon  the  testimony  produced 
by  the  plaintiff's  witnesses  on  the  groiuids  that 
there  has  been  no  relevant  presentation  by  the  de- 
fendants to  support  a  verdict.  That  motion  is 
submitted  \vith  respect  to  all  four  of  the  tracts  in 
question. 

The  Court:  Your  motion  will  be  overruled  or 
denied  as  to  the  question  of  Mr.  Calvo 's  qualifj'ing 
to  testify  but  on  the  second  part  of  the  motion, 
there  was  nothing  in  any  of  the  testimony  intro- 
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diiced  on  behalf  of  the  defendants  to  enable  this 
jury  to  determine  values.  Mr.  Calvo  did  not  break 
down  these  values  according  to  lot,  according  to 
locations,  according  to  being  on  the  highway  or  not 
being  on  the  highway.  The  only  testimony  that 
Mr.  Calvo  gave  was  that  the  property  was  worth 
$1.00  per  meter.   [70] 

Mr.  Burnett:  That  is  on  the  basis  of  the  other 
lots. 

Mr.  Reyes:  Mr.  Calvo  based  his  evaluation  per 
square  meter  on  the  sales  around  the  ^dcinity,  the 
approximate  places  around  this  particular  lot  and 
he  pointed  out  that  these  lots  were  residential  in 
1949. 

Mr.  Burnett:  He  testified  as  to  lots  in  Sinajana, 
Agat  and  Agana  Heights,  values  of  commercial 
properties,  not  one  particular  lot  involved  was 
worth  a  particular  sum  of  money,  not  with  refer- 
ence to  any  of  the  lots  presented  was  there  any  evi- 
dence at  all. 

Mr.  Reyes:  He  said  these  lots  are  and  still  are 
and  shall  not  be  given  residential  prices,  I  mean 
they  were  residential. 

The  Court:  It  should  not  be  given  as  agricul- 
tural land.  The  government  concedes  that  the  testi- 
mony of  the  value  is  based  ux)on  the  value  of  the 
lots  on  April  11,  1949  as  residential,  so  the  govern- 
ment is  not  insisting  that  these  lots  be  valued  for 
agricultural  purposes.  Mr.  Woelfl's  testimony  is 
that  they  are  residential  and  business.  How  do  we 
expect  the  jury  here  in  view  of  3^our  e^ddence  to  be 
able  to   arrive  at  any  verdict  based  upon,   solely 


United  States  of  America  113 

pon  the  testimony  based  upon  those  witnesses. 
^ouT  expert  witnesses  do  not  give  any  help,  do  not 
estify  that  these  lots  are  worth  any  amount  of 
loney  because  they  are  on  the  road  or  on  the  cor- 
er  or  this  lot  is  worth  less  because  it  is  inside  and 
fc  is  not  available  for 

Mr.  Reyes:  I  remember  a  question  that  was 
iropoimded  to  Mr.  Calvo  asking  for  his  opinion 
nd  he  testified  $1.00  on  the  lots  1069,  1074  and 
075. 

The  Court :  I  recall  that  Mr.  Calvo  used  the  only 
gure  that  of  $1.00,  and  it  was  not  broken  down 
a  to  the  different  locations.  [71] 

Mr.  Reyes:  In  1949  that  was  a  residential  lot 
nd  it  did  not  make  any  different,  or  much  dif- 
erences,  whether  it  was  fronting  Route  8  or  Route 
0.  They  had  all  kinds  of  access  inside  the  vil- 
age. 

Mr.  Burnett:  Are  you  trying  to  say  that  all 
ands  in  Barrigada  are  worth  $1.00  per  square 
leter  ? 

Mr.  Lamorena:     Yes. 

The  Court:  You  mean  to  say  that  this  court 
ould  possibly  uphold  a  juiy  verdict  of  $4,100.40 
or  Lot  1074,  Tract  2  or  $72,126,  Tract  4  or  part  of 
069  for  land  that  was  agricultural  admittedly 
aken  by  the  government  as  a  matter  of  rehabilita- 
ion  and  care  for  the  hardship  of  our  own  people 
^ere. 

Mr.  Lamorena:  I  think  that  is  for  the  jury  to 
Letermine. 
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The  Court:    Based  upon  what? 

Mr.  Lamorena:  We  have  evidence  on  the  lots 
in  question. 

The  Court:  Have  you  got  a  single  case,  single 
instance  of  any  property  that  was  sold  for  $1.00 
square  meter.  You  questioned  the  importance  of 
those  sales;  you  didn't  present  any  evidence  at  all 
as  to  those  sales  that  have  been  made.  Now  if  this 
jury  relies  on  your  side  of  the  case,  certainly  some 
information,  as  the  government  gets  it,  as  to  what 
its  opinions  are  based  on  if  you  have  the  sales  of 
the  land  at  this  x>articular  time  which  is  the  basis 
of  its  market  value.  The  court  must  ask  why 
didn't  you?  I  can't  permit  this  jury  to  guess  with- 
out having  something  in  the  way  of  fomidation  to 
go  on. 

Mr.  Lamorena:  Your  Honor,  please,  the  jury 
will  accept  the  expert  witnesses,  all  witnesses  pre- 
sented. 

The  Court:  Mr.  Calvo  didn't  even  begin  to  tell 
that  sometliing  has  been  paid  and  didn't  even  indi- 
cate, your  own  vnitness  is  a  witness  that  testified  to 
his  purchase  and  the  government  [72]  accepts  that 
valid  purchase  and  uses  it  as  part  of  the  basis  of 
its  own  evaluation.  Frank  Perez'  purchasing  of 
the  property,  they  give  to  the  jury  as  an  examiole  of 
reasonable  value.  His  testifying  as  an  expert,  wit- 
ness is  in  a  different  category.  He  was  testifying 
to  sometliing  different,  and  having  testified,  he  must 
be  able  to  demonstrate  as  Mr.  Woelfl  demonstrated 
that  he  is  basing  it  upon  actual  sales  that  have 
been  made,  not  upon  venture. 
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Mr.  Reyes:  Mr.  Calvo  read  many  sales  at  their 
narket  values. 

The  Court:    In  Barrigada? 

Mr.  Reyes:    Yes. 

The  Coui't:  The  jury  cannot  guess  at  that.  I 
shall  have  to  direct  a  verdict  for  the  government 
Dased  upon  the  government's  testimony  upon  the 
grounds  that  there  is  no  evidence  offered  before  the 
30uii;  as  to  the  value  of  the  lands.  The  court, 
;herefore,  orders  that  a  judgment  be  prepared  as 
[ollows:  On  Tract  2,  part  of  Lot  1074,  judgment 
n  the  amomit  of  $1,220.00;  Tract  4,  Lot  1069,  72,120 
square  meters,  judgment  mil  he  entered  in  the 
imount  of  $2,860.00;  Tract  5,  Lot  1068,  consisting 
)f  3455  square  meters,  judgment  ^Y^\\  be  entered 
n  the  amount  of  $225.00  and  Tract  15,  Lot  1075, 
judgment  be  entered  in  the  amount  of  $565.00. 
rhose  are  the  figures  testified  by  the  govermnent. 
When  the  jury  comes  in  at  9:30  in  the  morning,  I 
vill  explain  to  them  that  I  find  it  necessary  to 
iirect  a  verdict  in  this  case  as  I  simply  could  not 
et  this  go  to  the  jury  with  the  testimony  at  its 
Dresent  stage. 

Mr.  Lamorena:    May  we  have  our  exceptions'? 

The  Court:  Sure.  In  those  amoimts  that  I  have 
mtered,  the  order  is  as  of  now.  I  will  be  available 
lot  later  than  8 :30  in  the  morning.  In  the  interim 
period  you  can  bring  in  any  evidence  that  will 
justify  me  in  entering  a  different  order.  The  [73] 
30urt  will  recess  until  9:30  tomorrow  morning. 

(WhereujDon  at  3 :20  p.m.,  a  recess  was  taken 
by  the  court.) 
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April  9,  1957 — 9:30  a.m. — Jury  reports. 
The  Coiu^t:  The  record  will  show  that  the  jiu'ors 
are  present.  Ladies  and  gentlemen  of  the  jury,  I 
am  sorry  that  I  had  to  call  you  back  this  morning 
after  you  were  excused  yesterday  afternoon.  Cer- 
tain developments  occiu'red  in  this  case  which  I 
shall  explain  to  you.  The  law  is  that  when  any 
question  of  fact  is  before  the  court  and  jury,  it  is 
the  responsibility  of  the  jiuy  and  the  exclusive 
responsil3ility  and  belief  of  the  jury  to  determine 
that  question  of  fact.  If,  however,  there  are  no 
facts  before  the  jury,  no  competent  evidence  be- 
fore the  juiy  upon  which  it  could  make  a  finding 
of  fact,  it  is  the  resxDonsibility  of  the  coiu't  as  a 
matter  of  law  to  direct  what  the  law  requires.  Now 
after  you  left  yesterday  afternoon,  the  government 
moved  for  judgment  in  this  case  based  upon  its 
testimony.  The  court  has  held  that  that  motion 
had  to  be  granted  and  that  judgment  as  a  matter 
of  law  should  be  entered  on  the  basis  of  the  testi- 
mony of  the  govermnent's  witnesses.  Now  the  rea- 
son for  that  is  this,  expert  witnesses  are  of  coiu^se 
permitted  to  testify  on  actions  of  this  kind.  Opin- 
ions or  evidence  when  presented  to  the  jury  must 
be  based  upon  sufficient  study  and  detail  knowledge 
of  the  situation  so  that  the  jiuy  would  be  at  lib- 
erty to  accept  if  it  is  so  desires,  the  conclusions  of 
those  expert  witnesses.  Now  in  this  paii:icular 
case,  the  only  figiu'e  that  you  had  before  you  was 
Mr,  Calvo's  testimony  that  in  his  opinion  this  land 
involved  was  worth  $1.00  a  square  meter  on  April 
11,  1949.     There  was  no  evidence  of  research  to 
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justify  that  conclusion.  In  other  words  if  the  jury 
tiad  accepted  that  testimony  [74]  at  $1.00  iDer 
square  meter,  at  that  time,  in  no  circumstances 
(Yould  the  court  have  upheld  that  verdict.  That 
fTOuld  have  meant  that  when  the  military  officials 
were  confronted  with  necessity  for  finding  homes, 
places  to  live  for  people  who  had  been  made  home- 
less by  the  exigencies  of  war  when  the  military 
tiad  taken  over  this  agricultural  area  and  had  l)uilt 
l:emj)orary  homes,  that  is  all  they  were,  in  order  to 
provide  housing  for  the  people  and  then  had  taken 
the  title  to  that  land  three  years  later;  that  the 
former  owners  of  this  agricultural  land  should  be 
paid  for  that  land  uj)on  the  ])asis  that  it  was  a 
3uild-up  residential  area.  It  is  elementary  in  law, 
ladies  and  gentlemen  of  the  juiy,  that  the  govern- 
nent's  necessity  may  not  become  the  land  owners 
Dpiiortunity.  Consequently  you  had  before  you 
)nly  the  testimony  of  the  government's  witnesses 
IS  to  the  value  of  the  appraised  value  of  that  i^rop- 
^rty  on  April  11,  1948  and  accordingly  the  court 
las  directed  that  judgment  be  entered  in  favor  of 
:he  land  owners  in  the  amoimts  testified  to  by  the 
government's  appraisers.  Iiiapther  words,  the  court 
:S  of  the  view  that  you  had  no  evidence  before  you 
ipon  which  you  could  properly  have  found  any 
)ther  judgment  or  any  verdict  other  than  that  based 
ipon  the  testimony  of  the  govermnent's  mtnesses; 
:hat  being  the  case,  it  is  the  responsilHlity  of  the 
?ourt  to  direct  a  verdict  without  further  considera- 
ion  by  the  jury.  The  juiy  is,  therefore,  discharged 
md  you  are  asked  to  report  at  9:30  next  Monday 
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morning.  I  thank  yoii  very  much  for  your  attend- 
ance and  the  careful  consideration  you  took  during 
this  case.  The  jiuy  is  discharged.  The  court  will 
adjourn  imtil  further  notice. 

(Jury  discharged  at  9:45  a.m.)  [75] 

District  Coiu't  of  Gruam, 
Territory  of  Guam — ss. 

I,  Maria  A.  Atoigue,  Official  Court  Reporter  for 
the  District  Court  of  Guam,  hereby  certify  that 
the  above  and  foregoing  is  a  true  and  correct  tran- 
script of  the  proceedings  had  in  the  above-entitled 
matter  had  in  the  said  court  at  the  time  and  place 
as  set  forth. 

/s/  MARIA  A.  ATOIGUE, 

Official  Court  Reporter.   [76] 


[Endorsed]  :  No.  15813.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Manuel  C.  Bias, 
and  The  Estate  of  Jose  Martinez  Torres,  Appel- 
lants, vs.  United  States  of  America,  AppeUee. 
Transcript  of  Record.  AxDpeal  from  the  District 
Court  of  Guam,  Territory  of  Guam. 

Filed:    November  21,  1957. 

Docketed :    December  11,  1957. 

Reporter's  Transcript  Filed :    March  31,  1958. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  The  United  States  Court  of  Appeals 
For  The  Ninth  Circuit 

No.  15813 

380,438  Square  Meters  of  Land,  more  or  less,  in 
the  ]\Iunicipality  of  Barrigada,  Island  of  Guam, 
Marianas  Islands,  and  the  Estate  of  Antonio 
Ingay  Bayona,  deceased,  et  al.. 

Appellants, 
vs. 

[JNITED  STATES  OF  AMERICA, 

Appellee. 

STATEMENT  BY  APPELLANTS  OF  POINTS 
ON  WHICH  THEY  INTEND  TO  RELY 

Appellants,  alcove-named,  state  that  the  points  on 
rt'hich  they  intend  to  rely  on  the  appeal  in  this 
iction  are  as  follows: 

1.  The  trial  court  erred  in  granting  Plaintiff's 
Motion  for  Directed  Verdict,  instead  of  submitting 
;he  case  to  the  jury,  there  being  substantial  and 
'elevant  facts  presented  for  the  jury  to  decide; 

2.  The  trial  court  erred  in  denying  Defendants- 
A.ppellants'  Motion  to  Set  Aside  Order  and  Judg- 
nent  For  New  Trial. 

Dated  3rd  December,  ]957. 

REYES  &  LAMORENA, 
/s/  By   ALBERTO  T.  LAMORENA, 

attorneys  for  Appellants  Manuel  C.  Bias  and  the 
Estate  of  Jose  Martinez  Torres,  Deceased. 

Acknowledgment  of  Service  Attached. 

[Endorsed] :  Filed  December  9,  1957.  Paul  P. 
3'Brien,  Clerk. 
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No.  15,813 

Manuel  C.  Blas  and  The  Estate  op 
Jose  Martinez  Torres,  appellants 

V. 

United  States  op  America,  appellee 


Appeal  from  the  District  Court  of  Guam, 
Territory  of  Guam 


BRIEF  FOR  THE  UNITED  STATES,  APPELLEE 


OPINION  BELOW 

The  district  court  did  not  write  an  opinion.  Its 
grounds  for  directing  a  verdict  are  stated  at  R.  111- 
117. 

JURISDICTION 

This  is  an  appeal  filed  on  June  26,  1957  (R.  33- 
34),  from  a  judgment  (R.  27-30)  filed  on  April  12, 
1957,  awarding  just  compensation  for  property  con- 
demned by  the  United  States.  A  motion  by  appellants 
to  set  aside  the  order  and  judgment  and  for  new  trial 
(R.  31-32)  was  denied  on  May  3,  1957  (R.  33).  The 
jurisdiction  of  the  district  court  was  invoked  under 

(1) 


Sections  1237  to  1258,  inclusive,  as  amended,  of  the 
Code  of  Civil  Procedure  of  Guam,  and  48  U.S.C.  sec. 
1424.  The  jurisdiction  of  this  Court  is  invoked  under 
28  U.S.C.  sec.  1291. 

QUESTIONS  PRESENTED 

1.  Whether,  in  a  condemnation  proceeding,  the 
United  States  was  required  to  pay  an  enhanced  value 
for  land,  which  enhancement  had  been  created  by  the 
expenditure  of  large  sums  of  money  by  the  United 
States  for  the  rehabilitation  of  the  Island  of  Guam 
and  its  people  following  World  War  II. 

2.  Whether  the  district  court  erred  in  directing  a 
verdict  on  the  testimony  of  the  expert  witness  of  the 
United  States  which  excluded  the  enhancement  in 
the  value  of  the  land  which  had  been  created  by  the 
United  States,  when  the  only  testimony  presented  by 
the  landowners  included  such  enhancement. 

STATEMENT 

On  April  11,  1949,  the  United  States'  instituted 
proceedings  to  condemn  the  fee  simple  title  to  certain 
lands  in  the  Municipality  of  Barrigada,  Island  of 
Guam,  Marianas  Islands,  for  use  as  the  permanent 
site  of  the  Village  of  Barrigada  as  an  aid  to  and  in 
the  furtherance  of  the  program  for  the  rehabilitation 
of  the  Guamanian  people  and  the  economy  of  Guam 


^  The  Naval  Government  of  Guam  established  its  own 
court,  known  as  the  Superior  Court,  in  which  it  filed  con- 
demnation proceedings.  When  the  District  Court  of  Guam 
was  established,  these  condemnation  cases  were  removed  to 
that  court  by  the  United  States  (R.  34,  item  7,  Clerk's  Cer- 
tificate of  Transmittal). 


(R.  8-14,  22-26).  A  number  of  parcels  under  sepa- 
rate ownership  was  included  in  the  proceeding,  but 
only  three  parcels  are  here  involved:  Parcel  2,  which 
is  a  part  of  Lot  1074,  containing  40,104  square 
meters,  owmed  by  Manuel  C.  Bias;  and  Parcel  4, 
which  is  a  part  of  Lot  1069,  and  Parcel  15,  which  is 
a  part  of  Lot  1075,  both  containing  a  total  of  88,606 
square  meters,  owned  by  the  Estate  of  Jose  Martinez 
Torres.  A  declaration  of  taking  was  filed  and  esti- 
mated compensation  w^as  deposited  for  Parcel  2  in 
the  amount  of  $600,  and  for  Parcels  4  and  15  in 
the  amount  of  $1,555  (R.  3-8,  14-21). 

A  trial  before  a  jury  for  the  determination  of  just 
compensation  commenced  on  April  8,  1957.  It  was 
the  Government's  position  that  the  use  of  the  subject 
land  had  been  changed  from  agricultural  to  commer- 
cial and  residential  during  its  occupancy  under  a 
lease  since  1946,  and  the  change  in  use  had  been 
created  by  the  project  for  which  the  lands  were  con- 
demned. Hence,  the  land  should  be  valued  as  if  on 
the  date  of  taking  it  was  in  the  same  condition  as  it 
^vas  at  the  beginning  of  the  lease  (R.  64-65,  94-95). 

This  change  in  the  use  of  the  land  was  corroborated 
3y  two  of  appellants'  witnesses,  who  expressed  the 
opinion  that  it  was  the  establishment  of  the  village 
by  the  Government's  rehabilitation  program  that 
changed  the  use  of  the  property  from  agricultural  to 
residential  and  commercial  (R.  63,  81,  90-91).  They 
also  testified  that  before  the  war  there  was  a  town 
3f  Barrigada  farther  up,  but  the  subject  lands  were 
not  included  in  that  town  (R.  64-65,  80,  85-86).  Ap- 
pellants' valuation  witness,  Calvo,  stated  that  after 


the  war  the  Government  was  confronted  with  the 
necessity  of  reestablishing  people  in  the  village.  It 
laid  out  roads  and  took  over  lands  to  build  housing 
for  the  people  (R.  90).  Based  on  what  he  considered 
comparable  sales,  he  valued  the  property  for  com- 
mercial or  residential  use  at  $500  for  5,000  square 
feet  "or  an  equivalent  to  $1.00  per  square  meter" 
(R.  81-82). 

The  Government  presented  two  appraisers  for  the 
Department  of  the  Navy.  Both  had  been  on  Guam 
for  many  years  and  were  thoroughly  familiar  with 
the  subject  lands  prior  to  and  during  the  war,  and 
with  the  development  of  Barrigada  Village  (R.  92- 
95,  101-102).  One  stated  that  before  the  Government 
started  developing  the  property  its  value  was  $100  to 
$200  a  hectare,  a  hectare  being  10,000  square  meters. 
He  also  stated  that  at  the  time  of  taking,  1949,  Bar- 
rigada was  an  "organized  village  by  the  military 
government,"  and  there  were  some  "stores  and  pool- 
halls"  in  it  (R.  99). 

The  other  appraiser,  Woelfl,  stated  that  he  found 
nine  sales  made  during  1948  and  1949  of  property 
which  he  considered  comparable.  He  used  the  aver- 
age of  these  sales  of  $230  per  hectare  to  arrive  at  the 
value  of  the  subject  property.  He  gave  greater  value 
to  the  land  having  road  frontage,  approximately  170 
feet  in  (R.  103-106,  109-110).  As  of  April  11,  1949, 
he  valued  the  subject  property  as  follows:  Lot  1074, 
four  hectares,  at  $1,220,  or  $305  per  hectare;  Lot 
1069  at  $2,860,  or  $360  per  hectare;  and  Lot  1075 
at  $565,  or  $250  per  hectare-  (R.  106-107). 


-Parcel  5,  Lot  1068  (R.  107,  115),  is  not  involved  in  this 
appeal. 


At  the  close  of  the  testimony,  the  Government 
moved  for  a  directed  verdict  based  upon  the  testimony 
of  its  witnesses  on  the  grounds  that  there  had  been 
no  relevant  testimony  by  the  landowners  to  support 
a  verdict  (R.  111).  The  court  stated  that  there  was 
nothing  in  any  of  the  testimony  introduced  on  behalf 
of  the  landowners  to  enable  the  jury  to  determine 
value.  It  directed  a  verdict  and  ordered  that  a  judg- 
ment be  prepared  in  the  amounts  testified  to  as  the 
value  of  the  lots  by  the  Government's  appraiser 
Woelfl  (R.  111-115).  In  discharging  the  jury  and 
informing  it  that  a  verdict  had  been  directed,  the 
court  stated  that  there  was  no  evidence  to  justify 
the  conclusion  of  Calvo's  testimony  of  value,  and  that 
a  verdict  based  on  his  testimony  would  have  to  be 
set  aside,  as  it  would  be  awarding  the  former  owners 
of  this  agricultural  land  a  value  based  upon  a  built- 
up  residential  area  which  had  been  created  by  the 
Government  (R.  116-117). 

On  April  12,  1957,  a  deficiency  judgment  was  en- 
tered (R.  27-30).  The  landowners  filed  a  motion  to 
set  aside  the  order  and  judgment  and  for  a  new  trial, 
on  the  grounds  that  the  court  erred  in  not  submitting 
the  case  to  the  jury,  and  erred  in  its  rulings  on  the 
evidence  (R.  31-32).  The  motion  was  denied  (R.  33). 
This  appeal  followed  (R.  33-34). 


ARGUMENT 


The  District  Court  Correctly  Ruled  That  The  United 
States  Should  Not  Pay  An  Enhanced  Value  For  The 
Land  Which  It  Has  Itself  Created 

It  is  undisputed  that  the  Government  was  in  pos- 
session of  this  property  under  a  leasehold  from  1946 
until  the  institution  of  the  proceeding  to  condemn  the 
fee  title  to  the  property  (R.  64).  And  it  is  the  testi- 
mony of  appellants'  witnesses  that  the  establishment 
of  the  Village  of  Barrigada  by  the  Government  in  its 
effort  to  rehabilitate  the  people  of  Guam  and  provide 
homes  for  them  changed  the  use  of  the  land  from 
agricultural  to  residential  and  commercial  (R.  63, 
81,  90-91).^    In  this  rehabilitation  program,  the  Gov- 

3  In  Naval  Government  of  Guam  V.  11,825,263  Square 
Meters,  102  F.Supp.  427  (1952),  Judge  Shriver  states  the 
economic  conditions  existing  in  Guam  at  that  time  and  points 
out  the  drastic  changes  which  resulted  from  the  war,  the 
Japanese  occupation,  and  the  re-occupation  by  the  American 
armed  forces.   He  states  that : 

*  *  *  prior  to  the  war  the  economy  of  Guam  was 
primarily  an  agrarian  economy  where  many  people  had 
farmed  the  same  land  as  their  ancestors  had  done  before 
them  for  generations.  Land  was  available  for  purchase 
at  small  cost  in  terms  of  present  prices.  There  were 
few  modern  roads  and  few  automobiles.  When  Guam 
was  retaken  by  our  forces  the  process  of  major  develop- 
ment began.  Land  was  occupied  as  needed  for  military 
purposes.  Roads  were  constructed  and  improvements 
made  without  reference  to  existing  property  lines.  Most 
buildings  had  been  destroyed  and  most  of  the  people 
were  left  without  homes.  In  short  Guam  suffered  a  very 
high  degree  of  destruction  and  displacement  of  the  in- 
digenous population. 

After  the  Naval  Government  of  Guam  was  re-estab- 


ernment  made  large  expenditures  of  money.  In  1946, 
Congress  appropriated  $6,000,000  to  be  used  "toward 
reconstruction  of  the  civilian  economy  of  Guam."  60 
Stat.  17,  753.  In  the  same  year  it  appropriated 
$1,630,000  for  the  acquisition  of  property  in  Guam 
to  carry  out  its  program,  60  Stat.  803,  and  in  1948, 
$1,600,000  was  appropriated  for  the  same  purpose, 
62  Stat.  225.  It  is  thus  obvious  that  whatever  en- 
hancement in  value  has  resulted  to  the  subject  land 
has  been  through  the  efforts  and  at  the  expense  of 
the  Government. 

The  rule  is  well  established  that  the  Government  is 
not  required  to  pay  for  an  enhancement  in  value  that 
it  has  itself  created.  In  refusing  a  claim  for  the  en- 
hancement in  the  market  value  of  a  tug  boat  which 
the  Government  had  requisitioned,  which  enhance- 
ment was  found  to  have  been  brought  about  (1)  by 
the  great  increase  in  shipping  and  harbor  traffic 
because  of  the  war,  and  (2)  by  the  Government's 
need  for  vessels  in  the  prosecution  of  the  war,  in 
United  States  v.  Cors,  337  U.S.  325  (1949),  the  Court 
stated  (p.  333) : 

It  is  not  fair  that  the  government  be  required  to 
pay  the  enhanced  price  which  its  demand  alone 


lished  the  long  process  began  of  attempting  to  straighten 
out  land  titles  and  pay  compensation  for  occupancy.  The 
needs  of  the  armed  services  increased  due  to  the  post 
war  importance  of  Guam  as  a  defense  base.  Large  con- 
struction projects  were  begun.  Thousands  of  workers 
were  brought  in  and  the  resulting  impact  of  these  com- 
bined expenditures  was  to  change  the  economy  of  Guam 
from  primarily  an  agrarian  economy  to  a  business  and 
service  economy. 
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has  created.  That  enhancement  reflects  elements 
of  the  value  that  was  created  by  the  urgency  of 
its  need  for  the  article.  It  does  not  reflect  what 
"a  willing  buyer  would  pay  in  cash  to  a  willing 
seller,"  United  States  v.  Miller,  supra,  374  [317 
U.S.  369],  in  a  fair  market.  It  represents  what 
can  be  exacted  from  the  government  whose  de- 
mands in  the  emergency  have  created  a  seller's 
market.  In  this  situation,  as  in  the  case  of 
land  included  in  a  proposed  project  of  the  govern- 
ment, the  enhanced  value  reflects  speculation  as 
to  what  the  government  can  be  compelled  to  pay. 
That  is  a  hold-up  value,  not  a  fair  market  value. 
That  is  a  value  which  the  government  itself 
created  and  hence  in  fairness  should  not  be  re- 
quired to  pay. 

The  subject  lands  obviously  were  "within  the  scope  of 
the  project  from  the  time  the  Government  was  com- 
mitted to  it."  Hence,  the  rule  stated  in  United  States 
V.  Miller,  317  U.S.  369,  377,  that  ''the  Government 
ought  not  to  pay  any  increase  in  value  arising  from 
the  known  fact  that  the  lands  probably  would  be  con- 
demned," is  clearly  applicable.  Hence,  the  trial  court 
was  correct  in  holding  that  the  date  of  valuation  was 
April  11,  1949,  the  date  of  taking  (R.  112),  United 
States  V.  Dow,  357  U.S.  17  (1958),  but  that  the 
former  owners  of  this  agricultural  land  should  not 
be  paid  for  the  land  upon  the  basis  that  it  was  a 
built-up  residential  area  (R.  117). 

To  compensate  the  landowners  for  the  enhancement 
in  land  value  because  of  its  change  in  use  from  agri- 
cultural to  commercial  and  residential  when  that 
change  has  been  brought  about  by  large  expenditures 
of  money  by  the  Government  would  be  an  unjust  en- 


richment  of  the  landowners  at  public  expense,  which 
is  plainly  not  required  by  the  Fifth  Amendment  to 
the  Constitution,  nor  any  other  authority  claimed  by 
appellants  (Br.  5-6).  A  landowner  whose  property 
is  condemned  "is  entitled  to  receive  the  value  of  what 
he  has  been  deprived  of,  and  no  more.  To  award  him 
less  would  be  unjust  to  him;  to  award  him  more 
would  be  unjust  to  the  public."  Bauman  v.  Ross,  167 
U.S.  548,  574  (1897). 

Appellants  apparently  GonoGde  that  the  exclusion 
of  enhancement  represents  an  attempt  to  date  valua- 
tion back  to  1946  (cf.  Br.  11).  In  Miller  v.  United 
States,  125  F.2d  75,  80  (1942),  this  Court  thought 
that  the  rule  there  urged  by  the  United  States  was 
similarly  an  attempt  to  change  the  date  of  valuation. 
The  enhancement  rule  does  no  such  thing,  as  the 
Supreme  Court  in  the  Miller  case,  317  U.S.  369, 
makes  perfectly  plain.  Valuation  is  determined  at 
the  date  of  taking,  but  the  one  particular  element, 
enhancement  caused  by  the  activities  of  the  United 
States,  is  excluded  in  determining  that  value.  That 
is  the  instant  case.  And  we  submit  there  is  nothing 
in  the  requirement  that  "just  compensation"  be  paid 
that  authorizes  the  conferring  of  such  a  windfall* 

*  The  same  fundamental  policy  is  represented  by  the  ex- 
clusion from  value  of  improvements  which  the  condemnor, 
when  it  condemns  land,  may  have  added  to  land  while  in 
possession  under  a  lease  or  otherwise.  Old  Dominion  Co.  V. 
United  States,  269  U.S.  55,  65  (1925)  ;  Consolidated  Turn- 
pike Co.  V.  Norfolk  &c.  Ry.  Co.,  228  U.S.  596,  602  (1913)  ; 
Searl  V.  School  District,  Lake  County,  133  U.S.  553  (1890)  ; 
Anderson-Tulley  Co.  v.  United  States,  189  F.2d  192,  196 
(C.A.  5,  1951),  cert.  den.  342  U.S.  826;  Bibb  County  Geor- 
gia V.  United  States,  249  F.2d  228  (C.A.  5,  1957). 
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II 

The  District  Court  Did  Not  Err  In  Directing  A  Verdict 
On  The  Government's  Testimony 

The  rule  is  well  established  that  "when  the  evi- 
dence is  such  that  without  weighing  the  credibility 
of  the  witnesses  there  can  be  but  one  reasonable  con- 
clusion as  to  the  verdict,  the  court  should  determine 
the  proceeding  by  non-suit,  directed  verdict  or  other- 
wise in  accordance  with  the  applicable  practice  with- 
out submission  to  the  jury,  or  by  judgment  notwith- 
standing the  verdict.  By  such  direction  of  the  trial 
the  result  is  saved  from  the  mischance  of  speculation 
over  legally  unfounded  claims."  Brady  v.  Southern 
Ry.  Co.,  320  U.S.  476,  479-480  (1943).  Appellants' 
argument  that  the  district  court  was  in  error  in 
directing  a  verdict  on  the  Government's  testimony 
as  to  the  market  value  of  the  subject  lands  (Br.  6-13) 
is  totally  without  merit,  and  ignores  the  legal  prin- 
ciples discussed  supra,  pp.  7-9.  The  Government's 
testimony  as  to  the  value  of  the  property  was  the 
only  evidence  presented  on  which  a  verdict  legally 
could  be  based.  Contrary  to  appellants'  assertion 
(Br.  11),  the  Government's  valuations  were  not  based 
on  1946  values  of  farm  lands.  They  were  based  on 
sales  of  agricultural  land  in  the  vicinity  in  1948  and 
1949,  at  or  about  the  time  of  taking  (R.  104-105), 
which  were  a  proper  basis  for  valuing  the  lands, 
since  they  were  used  solely  for  agriculture  at  the 
time  the  Government  undertook  its  rehabilitation 
program.  To  have  based  the  valuation  on  the  land 
for  its  use  as  commercial  and  residential  property 
at  the  time  of  taking  would  have  included  in  that 
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value  the  enhancement  which  the  Government  had 
brought  about. 

Appellants'  valuation  admittedly  included  that  en- 
hancement (R.  82),  and  since  they  produced  no  testi- 
mony which  excluded  it,  the  court  was  correct  in 
directing  the  verdict,  and  would  have  been  obliged  to 
set  aside  a  jury  verdict  based  on  appellants'  valua- 
tion. Coppinger  v.  Republic  Natural  Gas  Co.,  171 
F.2d  4,  5  (C.A.  10,  1948) ;  MacKay  v.  Costigan,  179 
F.2d  125,  127  (C.A.  7,  1950);  Citizens  National 
Bank  of  Lubbock  v.  Speer,  220  F.2d  889,  891  (C.A. 
5,  1955).  In  affirming  a  judgment  on  a  directed  ver- 
dict in  Galloway  v.  United  States,  130  F.2d  467 
(1942),  affirmed  319  U.S.  372,  this  Court  stated  (p. 
470) :  ''There  must  be  some  substantial  evidence 
offered"  by  the  party  against  whom  the  motion  for  a 
directed  verdict  is  made  "to  justify  submission  of 
the  case  to  the  jury."  The  term  "substantial  evi- 
dence" implies  "competent  evidence."  United  States 
V.  St  Louis  Clay  Products  Co.,  65  F.Supp.  645,  650 
(E.D.  Mo.,  1946).  The  Galloway  case  and  others  re- 
lied upon  by  appellants  (Br.  7-8)  support  the  prin- 
ciples for  which  they  are  cited,  but  since  no  substan- 
tial or  competent  evidence  was  offered  by  appellants, 
there  was  no  question  of  the  trial  court's  weighing 
the  evidence. 

Nor  was  there  any  conflict  in  the  testimony  of  the 
various  witnesses  as  to  use  of  the  property,  as  con- 
tended by  appellants  (Br.  9-11).  Their  argument 
that  there  was  direct  testimony  for  them  that  the 
property  was  "residential  and  commercial  (R.  61,  63, 
80-81),  and  direct  testimony  to  the  contrary  by  ap- 
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pellee's  witnesses"  (R.  94,  107)  is  not  supported  by 
the  record.  The  testimony  of  apellants'  witnesses  re- 
ferred to  is  in  regard  to  the  classification  of  the 
property  in  1949.  The  reference  to  the  testimony  of 
the  Government's  witness,  Judge  Bitanga  (R.  94), 
was  the  use  which  was  made  of  the  property  ''after 
the  war  and  before  the  establishment  of  the  Village 
of  Barrigada."  His  testimony  is  clear  that  at  that 
time  the  property  was  used  for  agricultural  purposes, 
and  in  1949  it  was  already  an  "organized  village  by 
the  military  government,"  and  there  were  "just  some 
stores  that  they  put  up,  stores  and  poolhalls"  (R. 
99).  Nowhere  in  his  testimony  did  he  state  that  the 
property  was  being  used  for  agriculture  in  1949. 
And  the  Government's  appraiser,  Mr.  Woelfl,  stated 
that  on  April  11,  1949,  the  subject  lots  were  "part 
of  the  Village  of  Barrigada"  (R.  107).  Later,  in  his 
cross-examination  (R.  109),  counsel  began  a  ques- 
tion: "Mr.  Woelfl,  you  said  that  Lots  1074,  1075 
and  1069  were  commercial  and  residential  on  April 
11,  1949."  Hence,  appellants'  argument  (Br.  9-10) 
is  inconsistent  with  the  testimony  brought  out  by 
their  own  counsel  from  the  Government's  witness, 
and  should  be  ignored. 

It  is  obvious  that  there  was  no  competent  evidence 
as  to  value  except  that  presented  by  the  Government, 
and  no  conflicting  evidence  as  to  the  use  of  the  prop- 
erty. Hence,  there  was  nothing  which  should  have  been 
submitted  to  the  jury.  In  passing  upon  the  Govern- 
ment's motion,  the  court  stated  (R.  111-112) : 

Your  motion  will  be  overruled  or  denied  as  to 
the  question  of  Mr.  Calvo's  qualifying  to  testify 
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but  on  the  second  part  of  the  motion,  there  was 
nothing  in  any  of  the  testimony  introduced  on 
behalf  of  the  defendants  to  enable  this  jury  to 
determine  values.  Mr.  Calvo  did  not  break  down 
these  values  according  to  lot,  according  to  loca- 
tions, according  to  being  on  the  highway  or  not 
being  on  the  highway.  The  only  testimony  that 
Mr.  Calvo  gave  was  that  the  property  was  worth 
$1.00  per  meter. 

And  in  appellants'  argument  on  the  motion,  the  court 
stated  (R.  114): 

Have  you  got  a  single  case,  single  instance  of 
any  property  that  was  sold  for  $1.00  per  square 
meter?  You  questioned  the  importance  of  those 
sales.  You  didn't  present  any  evidence  at  all  as 
to  those  sales  that  have  been  made.  Now  if  this 
jury  relies  on  your  side  of  the  case,  certainly 
some  information,  as  the  government  gets  it,  as 
to  what  its  opinions  are  based  on  if  you  have 
the  sales  of  the  land  at  this  particular  time  which 
is  the  basis  of  its  market  value.  The  court  must 
ask  why  didn't  you?  I  can't  permit  this  jury 
to  guess  without  having  something  in  the  way 
of  foundation  to  go  on. 

After  directing  a  verdict  based  on  the  Government's 
valuations  of  the  three  parcels,  the  court  gave  coun- 
sel for  appellants  an  opportunity  to  bring  in  any 
evidence  the  following  morning  which  v^^ould  justify 
its  entering  a  different  order.  They  did  not  take  ad- 
vantage of  this  opportunity,  and  are  now  asking  this 
Court  to  re-weigh  the  evidence  and  give  them  an- 
other chance.  In  dealing  with  motions  for  directed 
verdicts,  the  appellate  courts  ''do  not  consider  contra- 
dictory evidence  or  the  weight  of  the  evidence,  or  the 
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credibility  of  the  witnesses."  Marquette  Cement  Mfg. 
Co.  V.  Campbell  Const,  Co.,  184  F.2d  352  (C.A.  6, 
1950). 

CONCLUSION 

For  the  foregoing  reasons,  it  is  submitted  that  the 
judgment  of  the  district  court  should  be  affirmed. 
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Perry  W.  Morton, 
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No.  15,813 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Manuel  C.  Blas,  and  The  Estate  of 
Jose  Martinez  Toeees, 

AppellafUs, 

vs. 

United  States  of  America, 

Appellee. 


Upon  Appeal  from  the  District  Court  of  Guam. 
BRIEF  OF  APPELLANTS. 


OPINIONS  BELOW. 

The  opinion  of  the  District  Court  in  Cause  Number 
15,813  is  found  in  the  Transcript  of  the  Record  at 
pages  116  and  117. 


JURISDICTION. 

Jurisdiction  is  based  on  U.S.C,  Title  48,  Sec.  1424. 
Appeal  to  the  court  is  taken  pursuant  to  U.S.C,  Title 
28,  Sec.  1291. 


STATEMENT  OF  FACTS. 

This  is  an  action  in  condemnation  brought  by  the 
United  States  of  America  for  the  acquisition  of  368,- 


561  square  meters  of  land  in  the  Municipality  of  Bar- 
rigada,  three  (3)  tracts  of  which  are  the  subject  mat- 
ter on  appeal,  namely: 

1.  Tract  2,  part  of  Lot  1074,  consisting  of  40,104 
square  meters,  formerly  owned  by  appellant,  Manuel 
C.  Bias. 

2.  Tract  4,  part  of  Lot  1069,  consisting  of  74,126 
square  meters  and  Tract  15,  Lot  1075,  consisting  of 
16,480  square  meters,  formerly  owned  by  the  heirs  of 
Jose  Martinez  Torres,  deceased. 

These  three  tracts  are  adjacent  to  one  another  and 
have  the  same  productivity,  accessibility,  uses  and 
values.  Prior  to  World  War  II  the  Municipality  of 
Barrigada  was  principally  a  farming  region,  but  there 
were  about  800  permanent  residents  in  the  Munici- 
pality. A  portion  of  Tract  2,  part  of  Lot  1074,  desig- 
nated as  Lot  1074-3,  was  occupied  by  the  Police  Head- 
quarters of  the  Municipality  of  Barrigada  before  the 
war. 

In  the  Municipality  of  Barrigada  before  the  war, 
there  were  two  fairly  large  schoolhouses,  a  Catholic 
Church,  two  stores,  two  coral  highways  and  residences 
that  spread  all  over  the  area,  but  most  of  these  were 
destroyed  in  the  course  of  construction  of  Post  War 
Navy  installations. 

Sometime  in  1945,  the  Naval  Government  of  Guam 
sub-divided  the  present  Barrigada  Village  and  built 
some  houses  to  rehabilitate  the  needy.  The  more  for- 
tunate ones  built  their  own  houses,  and  stores.  The 
church  in  the  area  within  the  perimeter  of  the  three 


tracts  was  built  hy  the  parishioners.  Then  on  April 
11,  1949,  a  Declaration  of  Taking  was  filed  concern- 
ing 380,438  square  meters  of  land,  more  or  less,  in  the 
Municipality  of  Barrigada,  but  the  area  was  later  re- 
duced to  368,561  square  meters  as  per  amended  Dec- 
laration of  Taking  dated  May  1,  1952.  On  the  date  of 
Taking  these  tracts  were  already  a  residential  and  a 
commercial  area. 

Out  of  these  368,561  square  meters,  128,710  square 
meters  formerly  belonged  to  the  appellant  herein. 

The  Declaration  of  Taking  was  originally  filed  with 
the  then  Superior  Court  of  Guam,  but  was  later  trans- 
ferred to  the  District  Court  of  Guam.  The  case  was 
tried  by  a  jury  on  April  8,  1957,  and  on  the 
same  day  the  District  Court  of  Guam  issued  an  order 
granting  a  motion  of  appellee  for  directed  verdict. 
On  April  12,  a  Deficiency  Judgment  was  filed  on 
Guam.  On  April  22,  1957,  the  District  Court  denied 
appellants'  motion  to  set  aside  Order  and  Judgment 
for  New  Trial.    Hence  this  appeal. 


QUESTIONS  PRESENTED. 

Was  enough  evidence  produced  relating  to  the  value 
of  the  land  to  allow  the  question  to  be  presented  to  the 
jury  for  decision? 

Did  the  court  direct  a  verdict  which  prescribed 
values  based  on  agricultural  land  when,  in  fact,  the 
property  was  residential  and  commercial? 


Should  the  property  have  been  valued  as  of  April 
11, 1949  the  date  of  the  Declaration  of  Taking,  or  some 
earlier  date  *? 


SPECIFICATION  OF  ERRORS. 

1.  The  trial  court  erred  in  not  submitting  the  case 
to  the  jury,  there  being  substantial  and  relevant  facts 
presented  for  the  jury  to  decide. 

2.  The  trial  court  erred  in  considering  merely  the 
sales  of  agricultural  lands  to  support  the  order  and 
judgment,  the  lots  in  question  being  admitted  by  the 
parties  to  be  residential  and  commercial  at  the  time  of 
the  taking. 

3.  The  trial  court  erred  in  not  evaluating  the  tes- 
timony of  the  expert  witnesses  presented  by  the  appel- 
lants and  the  testimony  of  the  other  appellants'  wit- 
nesses concerning  the  value  of  lands  which  are  close 
to  the  lots  in  question. 

4.  The  trial  court  erred  in  that  the  order  and 
judgment  are  against  the  weight  of  or  contrary  to  the 
evidence. 

5.  The  trial  court  erred  in  that  the  amount 
awarded  in  this  judgment  is  not  the  fair  value  or  just 
compensation  of  the  lots  in  question  on  the  date  of 
vesting,  that  is  April  11,  1949. 

6.  That  the  trial  court  erred  in  directing  the  ver- 
dict in  that  the  credibility  of  the  witnesses  and  the 
weight  of  their  testimony  are  for  the  jury  and  not  for 
the  court  to  determine. 


SUMMARY. 
The  value  of  property  in  a  condemnation  suit  is  a 
question  of  fact  for  the  jury  to  decide,  and  it  should 
not  be  taken  from  the  jury  if  there  is  conflicting  evi- 
dence presented.  If  a  motion  for  a  directed  verdict 
is  made,  the  evidence  must  not  be  weighed  by  the 
court,  and  must  be  considered  in  the  light  most  favor- 
able to  the  party  against  whom  the  motion  is  made. 

Substantial  and  relevant  evidence  pertaining  to  the 
value  of  the  property  and  the  classification  of  the 
property  were  submitted  by  the  appellant  and  there- 
fore the  matter  should  have  been  submitted  to  the 
jury. 

The  property  should  have  been  evaluated  as  of  the 
date  of  the  Declaration  of  Taking,  or  April  1949,  a 
time  when  both  the  appellants  and  appellee  conceded 
that  is  was  classed  as  residential  and  commercial  prop- 
erty. 

ARGUMENT. 

I. 

THE  VALUE  OF  PROPERTY  SUBJECT  TO  A  CONDEMNATION 
SUIT  IS  A  MATTER  OF  FACT  WHICH  SHOULD  BE  SUB- 
MITTED TO  THE  JURY  WHEN  SUBSTANTIAL  AND  RELE- 
VANT EVIDENCE  OF  VALUE  HAS  BEEN  PRODUCED. 

A.  The  right  to  receive  just  compensation  for  property  taken 
for  public  use  is  a  right  guaranteed  by  our  most  sacred 
legal  tradition,  and  all  proceduj'al  safeguards  of  that  right 
should  be  zealously  followed. 

The  case  at  hand  arose  through  the  exercise  of  the 
power  of  eminent  domain  by  a  governmental  agency. 
Both  the  due  process  clauses  of  the  federal  constitu- 
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tioii,  United  States  Constitution,  Amends.  5,  14,  and 
the  "Bill  of  Rights"  of  the  Organic  Act  of  Guam, 
August  1,  1950,  c.  512,  Sec.  5e,  5f,  48  U.S.C.  Section 
14,216  provides  that  private  property  cannot  be  taken 
for  a  public  use  without  due  process  of  law  and  with- 
out the  payment  of  just  compensation. 

The  right  of  eminent  domain,  which  predates  the 
very  existence  of  our  country,  was  and  is  considered 
to  be  superior  to  all  rights  of  private  property.  The 
provisions  guaranteeing  just  compensation  and  due 
process  of  law  such  as  are  found  in  United  States 
Constitution  and  in  the  Organic  Act  of  Guam  supra 
are  not  grants  of  power  but  are  limitations  on  the 
exercise  of  the  use  of  eminent  domain.  United  States 
V.  A  Certain  Tract  or  Parcel  of*Land  in  Chatham 
Co.,  Ga.,  44  F.  Supp.  712  (S.D.  Oa.  1942).  Thus,  the 
founders  of  our  country,  in  effect,  started  a  tradition 
of  zealous  protection,  both  procedurally  and  finan- 
cially, of  the  rights  of  private  ownership.  This  tra- 
dition was  followed  in  the  drafting  of  the  Organic 
Act  of  Guam. 

B.  The  value  or  just  compensation  of  the  property  subject  to 
condemnation  is  a  question  of  fact  for  the  jury  to  deter- 
mine. ^'^ 

In  condemnation  proceedings  in  the  federal  courts, 
the  general  rule  prevails  that  while  questions  of  law 
are  reserved  for  the  court,  if  there  is  conflicting  evi- 
dence, questions  of  fact  relating  to  valuation  and  as- 
sessment of  damages  should  be  submitted  to  the  jury. 
Karlson  v.  United  States,  82  F.  2d  330  (8th  Cir. 
1946).    The  same  general  rule  applies  in  determining 


the  highest  and  best  use  for  the  property.  Atlantic 
Coast  Line  By.  Co.  v.  United  States,  132  F.  2d  959 
(5th  Cir.  1943).  It  is  also  true  that  the  general  rule 
that  it  is  for  the  jury  to  determine  the  credibility  and 
the  weight  to  be  accorded  the  evidence  presented  ap- 
plies in  condemnation  proceedings.  United  States  v. 
Meyer,  113  F.  2d  387  (7th  Cir.  1940). 

C,  If  conflicting-  evidence  is  presented  relating-  to  a  question 
of  fact,  it  is  for  the  jury  to  determine  the  issue  after  it 
has  weighed  the  evidence,  and  it  is  error  for  the  court  to 
direct  a  verdict  in  the  face  of  conflicting  evidence. 

The  rule  is  well  settled  that  in  civil  cases  tried  by 
a  jury,  questions  of  fact  are  for  the  jury  to  decide,  and 
not  for  the  court.  First  National  Bank  v.  United 
States,  102  F.  2d  907  (7th  Cir.  1939),  cert,  denied  59 
Sup.  Ct.  1038,  307  U.  S.  641,  83  L.  Ed.  1521.  There- 
fore, if  there  has  been  evidence  submitted  by  both 
parties,  it  is  for  the  jury  to  determine  the  facts  es- 
tablished, and  it  is  error  to  direct  a  verdict,  even 
though  there  may  seem  to  be  a  decided  preponderance 
of  the  evidence  for  the  moving  party.  United  States 
Fidelity  and,  Guaranty  Co.  v.  Blake,  285  Fed.  449 
(1923),  cert,  denied,  262  U.  S.  748,  43  Sup.  Ct.  523, 
67  L.  Ed.  1213  (1922). 

In  entertaining  a  motion  for  a  directed  verdict,  the 
court  must  not  weigh  the  evidence.  The  weight  as 
well  as  the  credibility  of  witnesses  are  matters  for 
the  jury,  Galloivay  v.  United  States,  130  F.  2d  467 
(9th  Cir.  1942)  ;  Johnson  v.  Dierks  Lumber  amd  Coal 
Co.,  130  F.  2d  115  (8th  Cir.  1942),  and  where  a  case 
fairly  depends  upon  the  weight  or  effect  of  the  testi- 


8 


mony,  it  is  a  matter  for  the  consideration  of  that 
body,  imder  proper  instructions  as  to  the  principles 
of  law  involved.  Delk  v.  St.  Louis  and  S.  F.  By.  Co., 
220  U.S.  580,  55  L.  Ed.  590,  31  Sup.  Ct.  617  (1911)  ; 
Mutual  Bene  ft  Health  and  Accident  Association  v. 
Snyder,  109  F.  2d  469  (6th  Cir.  1940),  and  it  is  error 
to  direct  a  verdict  under  such  circumstances.  Lowrie 
V.  American  Surety  Co.  of  New  York,  146  F.  2d  33 
(5th  Cir.  1944).  When  considering  such  a  motion,  the 
evidence  as  presented  must  be  considered  in  its  aspect 
most  favorable  to  the  party  against  whom  the  motion 
is  made,  with  every  fair  and  reasonable  inference 
which  the  evidence  justifies  being  considered.  Mandio 
V.  Vihhert,  170  F.  2d  540  (4th  Cir.  1948)  citing  Gun- 
ning V.  Cooley,  281  U.  S.  90,  94;  50  Sup.  Ct.  231,  74 
L.  Ed.  720  (1929). 

D.  Substantial  and  relevant  evidence  was  presented  by  the 
appellants  relating'  to  the  property  values  involved  in  this 
case,  therefore,  the  amount  of  compensation  awarded 
should  have  been  left  to  the  jury  to  determine. 

Examination  of  the  record  shows  that  at  least  two 
important  issues  relating  to  the  question  of  just  com- 
pensation were  the  subject  of  conflicting  evidence. 
These  are  (1)  the  actual  market  value  of  the  prop- 
erty and  (2)  the  classification  of  the  property  as  resi- 
dential and  commercial  rather  than  agricultural. 
There  is  a  third  important  issue,  bearing  on  the  valu- 
ation that  does  not  appear  from  the  record  to  have 
been  vosolved.  That  is  the  date  on  which  the  valua- 
tion should  have  been  made.  These  three  issues  will 
be  discussed  in  order,  separately. 


(1)  Actual  market  value. 

The  appellee  presented  two  witnesses,  Jose  L.  G. 
Bitanga  (R.  92)  and  William  A.  Woelfl  (R.  101), 
both  of  whom  seem  to  have  qualified  to  give  opinion 
testimony  relative  to  property  values.  While  Mr.  Bi- 
tanga's  testimony  was  very  general,  Mr.  Woelfl 's  was 
very  specific.  He  states  (R.  106,  107)  his  opinion  of 
the  exact  value  of  each  parcel  involved,  values  sub- 
sequently adopted  by  the  court. 

In  direct  conflict  to  this  testimony  was  the  evidence 
offered  by  the  appellant.  The  appellant  offered  three 
witnesses,  the  Honorable  Jose  C.  Manibusan  (R.  57), 
Frank  D.  Perez  (R.  69),  and  Eduardo  Calvo  (R.  76). 
The  first  two  of  these  witnesses  testified  in  general 
terms,  relating  more  to  the  classification  of  the  prop- 
erty, but  Mr.  Perez,  who  was  qualified  to  give  opinion 
testimony  (R.  82,  83)  testified  specifically  as  to  the 
fair  value  of  the  property,  to-wit  $1.00  per  square 
meter  (R.  82).  In  so  doing  he  stated  the  factors  he 
takes  into  consideration  in  making  an  appraisal  (R. 
79)  and  the  particular  factors  used  in  making  this 
particular  appraisal  (R.  82).  If  there  was  nothing 
else  in  the  Record,  the  testimony  of  Mr.  Calvo  and 
Mr.  Woelfl  make  a  direct  conflict  on  the  primary  issue 
of  the  case,  just  compensation  for  property  taken  for 
public  use. 

(2)  Property  classification. 

There  is,  in  the  Record,  a  good  deal  of  testimony 
for  both  parties  as  to  the  classification  of  the  land  in- 
volved.   There  is  direct  testimony  for  the  appellants 
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that  the  property  was  residential  and  commercial  (R. 
61,  63,  80,  81),  and  direct  testimony  to  the  contrary 
by  appellee's  witnesses  (R.  94).  Mr.  Woelfl  stated, 
on  cross-examination  that  the  parcels  involved  were 
"part  of  the  Village  of  Barrigada"  in  1949  (R.  107). 
These  classifications  were  urged,  of  course,  because  of 
the  effect  each  would  have  on  determining  market 
value. 

The  court,  which  in  directing  the  verdict  adopted 
Mr.  Woelfl's  opinion  (R.  106,  107)  as  to  the  property 
value  (R.  115),  stated  on  page  112  of  the  Record: 
It  should  not  be  given  as  agricultural  land.  The 
government  concedes  that  the  testimony  of  the 
value  is  based  upon  the  value  of  the  lots  on  April 
11,  1949  as  residential,  so  the  government  is  not 
insisting  that  these  lots  be  valued  for  agricultural 
purposes,  Mr.  Woelfl's  testimony  is  that  they 
are  residential  and  business. 

The  appellants  submit  that  no  such  concession  was 
made  by  the  government,  and  that  the  court  therefore 
accepted  the  government's  valuation  on  an  erroneous 
premise  assuming  that  one  of  the  vital  issues,  classifi- 
cation of  the  property,  was  not  in  issue  when  it  in 
fact  still  was. 

Appellee  stated  (R.  64)  "these  lands  were  all  lease- 
hold condemnations  from  1946  until  the  fee  was  taken. 
The  l)asis  of  evaluation  is  of  farm  land".  Then,  again 
(R.  64)  states  "the  land  is  considered  as  if  on  the  date 
of  taking  it  was  in  the  same  condition  as  it  was  at  the 
time  of  the  lease".  The  only  concession  made  was 
that  at  the  time  the  fee  was  taken  the  property  was 
residential  and  commercial  (R.  65).     This  is  not  a 
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concession  that  the  property  values  offered  by  appellee 
were  based  on  1949  residential  and  commercial  values 
as  was  indicated  in  the  above  quotation  by  the  court, 
and  on  which  the  court  based  its  directed  verdict. 

Therefore,  although  Mr.  Woelfl's  appraisal  valua- 
tion, accepted  by  the  court,  is  stated  to  be  as  of  the 
date  of  taking,  April,  1949,  it  considered  the  land  to 
be  in  the  same  condition  as  when  the  lease  was  made, 
that  is,  farm  land. 

(3)  Time  of  valuation. 

Throughout  the  record,  a  rapid  post-war  change  in 
the  classification  of  the  property  is  indicated.  This 
makes  the  date  of  valuation  of  the  property  a  very 
important  issue  and  one  which  does  not  seem  to  be 
resolved.  The  appellant,  as  is  evident  from  the  ap- 
praisal made  by  its  witness  (R.  82,  83)  considers  the 
date  of  valuation  to  be  1949,  the  date  of  the  actual 
taking.  Appellee  insists  that  the  date  of  appraisal 
is  1946  (R.  64)  basing  this  on  the  existence  of  a  lease- 
hold condemnation.  There  is  nothing  in  the  Declara- 
tion of  Taking  (R.  31),  the  Amended  Declaration  of 
Taking  (R.  14),  the  complaint  (R.  8)  or  the  Amended 
Complaint  (R.  22)  to  indicate  that  the  date  of  valua- 
tion should  be  any  date  other  than  the  date  of  taking. 
Nor  is  there  any  evidence  in  the  record  other  than  the 
statement  of  the  attorney  for  appellee  (R.  64)  re- 
ferred to  above,  to  indicate  that  there  should  be  any 
other  date  of  valuation. 

Yet  the  court  adopted  the  appellee's  appraisal, 
based  on  1946  values,  as  its  own.  When  doing  so  it 
appeared  to  believe  that  the  appraisal  was  based  on 
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1949  valuation  (R.  112),  but  on  the  following  day 
the  coiu-t,  in  instructing  the  jury  of  its  decision 
stated,  (R.  117)  in  discounting  the  appellants  1949 
appraisal : 

.  .  .  the  military  had  taken  over  this  agricultural 
area  and  had  built  temporary  homes  ...  in  order 
to  provide  housing  for  the  people  and  then  had 
taken  the  title  to  that  land  three  years  later; 
(appellants'  appraisal  would  mean)  that  the  for- 
mer owners  of  this  agricultural  land  should  be 
paid  upon  the  basis  that  it  was  a  built-up  resi- 
dential area. 

Thus  it  appears  that  if  the  court  was  originally 
mistaken  as  to  the  date  of  valuation  of  appellee's  ap- 
praisal, it  later  corrected  its  impression  and  con- 
tinued to  accept  the  same  dollar  values  as  being  just 
compensation,  even  though  they  were  based  on  a 
period  three  years  prior  to  the  actual  taking.  This 
was  done,  even  though  there  was  no  evidence  or  other 
indication  of  the  existence  of  a  lease.  Nor  is  there 
any  other  basis  for  pre-dating  the  valuation,  and,  in 
fact,  the  court  made  no  ruling  as  to  the  basis  for  this 
action. 


II. 

THE  ORDER  DIRECTING  THE  VERDICT  SHOULD  HAVE  BEEN" 
SET  ASIDE  AND  A  NEW  TRIAL  GRANTED  UPON  APPEL- 
LANTS' TIMELY  MOTION. 

The  same  arguments  stressed  in  I  of  this  brief,  urg- 
ing that  tlie  court  below  erred  in  directing  the  ver- 
dict, apply  here.     Tliat  is,  that  there  was  sufficient 
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evidence  to  take  the  questions  of  valuation  to  the 
jury,  and  that  the  court  adopted  valuation  figures 
based  on  an  incorrect  date  and  incorrect  classification 
of  the  property  as  agricultural. 


CONCLUSION. 

Appellant  respectfully  submits  that  the  trial  court 
erred  in  directing  the  verdict  and  in  denying  the  mo- 
tion for  a  new  trial,  and  therefore  its  decisions  should 
be  reversed  and  the  case  remanded  for  a  new  trial. 

Dated,  September  3,  1958. 

Respectfully  submitted, 
John  A.  Bohn", 
Reyes  &  Lamorena, 
By  Richard  J.  Swan, 

Attorneys  for  Appellants. 
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In  its  brief  the  Union  does  not  contest  the  Board's 
findings  that  the  two-fold  object  of  its  picketing  and 
other  conduct  was  to  obtain  from  Alloy  recognition 
as  the  exclusive  bargaining  agent  of  its  employees,  and 
a  contract  compelling  membership  in  the  Union  as  a 
condition  of  employment.  Nor  does  the  Union  contest 
the  further  finding  that  it  did  not  represent  a  ma- 
jority of  Alloy's  employees  during  the  events  in  this 
case,  so  that  accession  to  these  objectives  by  Alloy 
would  have  resulted  in  unfair  labor  practices  on  its 
part.  The  Union  nevertheless  contends  that  it  com- 
mitted no  imfair  labor  practices,  except  insofar  as 
it  sought,  by  its  picketing,  to  obtain  a  union  shop — 
which  conduct  the  Union  concedes  (br.  53)  the  Board 
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properly  found  to  be  violative  of  Section  8  (b)  (2)  of 
the  Act. 

It  is  the  Union's  position,  first,  that  picketing  to 
compel  immediate  recognition  on  behalf  of  a  union 
which  does  not  represent  a  majority  of  the  employees 
does  not  restrain  or  coerce  employees  within  the  mean- 
ing of  Section  8  (b)  (1)  (A) — a  position  which  it 
acknowledges  (br.  42,  n.  50)  is  contrary  to  the  reason- 
ing of  this  Court's  decision  in  Capital  Service,  Inc. 
V.  N.  L.  R.  B.,  204  P.  2d  848.  Second,  the  Union 
contends  that  the  use  of  a  "We  Do  Not  Patronize" 
list  is  in  any  event  distinguishable  from  picketing,  so 
that,  insofar  as  it  sought  to  further  its  objectives  by 
the  former  means,  not  even  the  fijiding  of  an  8  (b) 
(2)  violation  is  warranted.  Finally,  the  union  con- 
tests the  breadth  of  the  Board's  order. 

In  this  reply  brief,  we  shall  address  ourselves  to 
those  of  the  Union's  arguments,  on  each  of  these 
phases  of  the  case,  which  were  not  fully  anticipated 
in  our  opening  brief. 

I.  The  contention  that  the  Union's  picketing  did  not  violate 
Section  8  (b)  (1)  (A)  of  the  Act 

A.  The  Union's  conclusion  that  recognition  of  pick- 
eting by  a  minority  union  is  not  violative  of  Section 
8  (b)  (1)  (A)  rests  principally  on  the  argument  that 
"By  Section  8  (b)  (4)  (C)  Congress  has  expressed 
the  sole  extent  to  which  it  intends  to  regulate  as  an 
unfair  labor  practice  picketing  by  a  union  of  an  em- 
ployer to  secure  that  employer's  recognition  of 
it  *  *  *"  (br.  9).  The  history  of  Sections  8  (b)  (4) 
(C)  and  8  (b)  (1)  (A),  however,  reveals  just  the 
opposite. 


Thus,  Section  8  (b)  (4)  (C)  was  contained  in  the 
Senate  bill  as  it  was  reported  out  of  committee,  while 
Section  8  (b)  (1)  (A)  was  not.  S.  1126,  80th  Cong., 
1st  Sess.,  p.  15,  I  Leg.  Hist.  113,  Accordingly,  the 
most  that  may  be  inferred  from  Section  8  (b)  (4) 
(C),  when  it  appeared  as  part  of  the  Senate  bill,  is 
that  it  went  as  far  as  a  majority  of  the  Senate  Labor 
Committee  thought  Congress  should  go  in  regulating 
union  efforts  to  compel  recognition.  But  five  mem- 
bers of  the  Committee — including  Senators  Taft  and 
Ball — were  dissatisfied  with  the  reported  bill  because 
they  believed  it  was  not  stringent  enough  in  its  regu- 
lation of  some  union  activities.  They  filed  a  state- 
ment of  Supplemental  Views  in  which  they  advised 
that  they  would  seek  amendments  on  the  floor,  includ- 
ing one  similar  to  the  present  Section  8  (b)  (1)  (A). 
S.  Rep.  105,  80th  Cong.,  1st  Sess.,  p.  50-56,  I  Leg. 
Hist.  456-462.  And  they  indicated  that  their  purpose 
in  seeking  the  latter  amendment  (see  Bd.  br.  22-23) 
was  to  outlaw  conduct  on  the  part  of  unions,  which, 
if  engaged  in  by  an  employer,  would  be  violative  of 
Section  8  (a)  (1). 

Moreover,  in  the  debates  on  Section  8  (b)  (1)  (A), 
the  sponsors  of  the  provision  made  clear  that  one  of 
the  situations  intended  to  be  covered  thereby  was  where 
a  imion  resorted  to  economic  pressure  for  the  purpose 
of  foisting  itself  upon  employees  who  did  not  want  to 
be  represented  by  it  (see  Bd.  br.  25-26).  Indeed,  since 
an  employer  violates  Section  8  (a)  (1)  if  he  grants 
exclusive  recognition  to  a  minority  union  (Bd.  br. 
23),  encompassing  xmion  pressure  to  obtain  this  illegal 
object  was  essential  to  give  8  (b)  (1)  (A)  the  equiva- 
lence in  scope  sought  by  its  sponsors. 


In  these  circumstances,  the  adoption  of  Section  8 
(b)  (1)  (A)  on  the  Senate  floor,  as  an  amendment  to 
the  Committee  bill,  can  only  be  viewed  as  an  enlarge- 
ment upon  the  provisions  of  the  bill  as  reported  by 
the  Senate  Committee— including  Section  8  (b)  (4) 
(C).^  And,  since  the  Senate  bill  as  thus  amended  was 
the  bill  ultimately  adopted  by  both  Houses,  this  con- 
clusion respecting  the  relation  between  Sections  8  (b) 
(1)  (A)  and  8  (b)  (4)  (C)  carries  over  to  the  law 
as  enacted.  The  fact  that  Section  8  (b)  (1)  (A)  was 
intended  to  augment  the  provisions  of  Section  8  (b) 
(4)   (C),  insofar  as  union  efforts  to  compel  recogni- 

^  Contrary  to  the  Union's  contention  (br.  36-40),  Section  8 
(b)  (4)  (C)  does  not  become  redundant  if  Section  8  (b)  (1) 
(A)  were  construed  to  cover  union  efforts  to  compel  recogni- 
tion. As  we  have  shown  (Bd.  br.  31-34),  the  two  provisions 
have  different  roles  to  play.  In  Section  8  (b)  (4)  (C)  Con- 
gress sought  to  protect  the  integrity  of  an  outstanding  Board 
certification  against  economic  attacks  by  a  rival  union.  That 
is,  until  revoked  under  the  peaceful  procedures  of  the  Act  (e. 
g.,  a  decertification  proceeding  under  Section  9  (c)),  the  cer- 
tification was  entitled  to  presumptive  validity,  even  though  the 
rival  union  may  have,  in  the  meantime,  succeeded  in  winning 
a  majority  of  the  employees  away  from  the  certified  union.  In 
short.  Section  8  (b)  (4)  (C)  would  bar  picketing  for  recogni- 
tion even  by  a  majority  union — a  not  infrequent  situation 
where  the  outstanding  certification  is  of  several  years  duration. 
On  the  other  hand,  Section  8  (b)  (1)  (A)  applies  where  there 
is  no  outstanding  certification  and  the  union  seeking  recog- 
nition does  not  represent  a  majority  of  the  employees. 

Nor  is  there  substance  to  the  Union's  further  contention  (br. 
37)  that  "the  view  that  Section  8  (b)  (4)  (C)  prohibits  ma- 
jority strikes  or  picketing  for  recognition  in  the  face  of  an 
unrescinded  certification  of  a  minority  union  commands  the 
assent  of  only  two  of  the  five  members  of  the  Board."  In  the 
Paint  Makers  {Andrew  Broion)  case,  cited  by  the  Union  (br. 
37,  n.  46),  four  members  of  the  Board  specifically  adopted  this 


tion  were  concerned,  is  confirmed,  furthermore,  by 
the  House  conferees.  They  acceded  to  Section  8  (b) 
(1)  (A)  of  the  Senate  Bill  upon  the  assumption  that 
the  provisions  of  Section  12  (a)  of  the  House  bill, 
which  outlawed  in  specific  terms,  inter  alia,  minority 
picketing  for  recognition,  were  unnecessary  because 
"many  of  the  matters  covered  [therein]  *  *  *  are 
also  covered  in  [Section  8  (b)  (1)  (A)  of  the  Senate 
bill]"  H.  Conf.  Rep.  510,  80th  Cong.,  1st  Sess.,  pp.  59, 
42,  I  Leg.  Hist.  563,  546.  (See  also,  Bd.  br.  30-31.)== 
B.  Nor  is  the  Union's  contention  that  Section  8  (b) 
(4)  (C)  goes  as  far  as  Congress  desired,  in  proscrib- 
ing union  efforts  to  compel  recognition,  advanced  by 
the  fact  that  numerous  proposals  have  been  made  since 
the  passage  of  the  1947  amendments  to  outlaw  minor- 
ity picketing  for  recognition  in  circumstances  not 
covered  by  8  (b)  (4)  (C),  but  that  these  efforts  have 
not  succeeded  (br.  15-18).    It  is  conunoniDlace  that  at- 

^  The  foregoing  analysis  is  not  altered  by  the  Union's  reli- 
ance (br.  10)  on  the  passage  in  the  Conference  Report  which, 
repeating  language  taken  from  the  Senate  Report,  states  that 
"the  primary  strike  for  recognition  (without  a  Board  certifi- 
cation) was  not  prohibited"  H.  Conf.  Rep.  510,  80th  Cong.,  1st 
Sess.,  43,  I  Leg.  Hist.  547;  S.  Rep.  105,  80th  Cong.,  1st  Sess.  22, 
I  Leg.  Hist.  428.  This  statement  was  made  in  describing  Sec- 
tion 8  (b)  (4)  (B),  which  prohibits  a  union,  even  though  it 
may  represent  a  majority  of  the  employees,  from  inducing  sec- 
ondaiy  strikes  to  put  pressure  on  the  primary  employer  to  grant 
the  recognition  the  union  is  entitled  to.  In  this  context,  it  was 
necessary  to  make  clear  that  such  a  majority  union  remained 
free  to  compel  recognition  by  striking  the  primary  employer 
himself,  and  accordingly  the  reassuring  statement  quoted  above 
was  made. 


tempts  are  frequently  made  in  Congress  to  clarify 
legislation,  even  though  such  clarification  may  not 
actually  change  existing  administrative  or  judicial  in- 
terpretations. Accordingly,  the  mere  fact  that  amend- 
ments to  existing  legislation  have  been  proposed  does 
not  necessarily  indicate  that  the  power  sought  to  be 
articulated  does  not  now  exist.  See  Wong  Yang 
Sung  V.  McGrath,  339  U.  S.  33,  47. 

For  example,  several  imsuccessful  attempts  were 
made  subsequent  to  1947  specifically  to  ban  secondary 
boycotts  implemented  through  "hot  cargo"  clauses — 
both  before  and  after  the  Board  had  reached  the  con- 
clusion that  such  clauses  did  not  constitute  a  defense 
to  a  Section  8  (b)  (4)  violation.  See,  e.  g.,  100  Cong. 
Rec.  6121,  6125-6  (1954),  102  Cong.  Rec.  8021-8022 
(1956).  Indeed,  the  recent  effort  in  the  85th  Con- 
gress to  amend  the  Act  contained  not  only  proposals 
relating  to  minority  picketing  for  recognition,  as  the 
Union  points  out  (br.  15-17),  but  also  proposals 
which  would  expressly  have  removed  "hot  cargo" 
clauses  as  a  defense  to  secondary  boycott  violations 
under  the  Act.  See  S.  3099,  85th  Cong.,  2nd  Sess., 
Sec.  3,  introduced  on  January  23,  1958,  immediately 
following  the  President's  message  recommending  such 
action  (reported  in  41  L.  R.  R.  M.  78,  81).  These 
proposals  respecting  "hot  cargo"  clauses,  however, 
did  not  preclude  the  Supreme  Court  from  concluding 
that  Congress  had  already  achieved  their  effect  by 
the  general  language  contained  in  Section  8  (b)  (4). 
See  Local  1976  v.  N.  L.  E.  B.,  357  U.  S.  93.  Sim- 
ilarly, neither  should  the  recent  proposals  dealing 
with  recognition  picketing  have  any  decisive  bearing 


on  whether  that  subject  is  already  covered  by  the 
general  language  of  Section  8  (b)  (1)  (A). 

C.  The  Union  stands  on  no  better  footing  in  at- 
tempting to  explain  away  the  instances  in  the  legisla- 
tive debates  wherein  Senators  Taft  and  Ball  illus- 
trated the  meaning  of  Section  8  (b)  (1)  (A)  by 
allusions  to  peaceful  picketing  like  that  involved  in 
this  case,  on  the  ground  that  they  later  backtracked 
(br.  26).  No  disavowal  of  these  important  illustra- 
tions (see  Bd.  br.  25-26)  ever  occurred.  On  the  con- 
trary, when  Senators  Taft  and  Ball  agreed  to  the 
deletion  of  the  phrase  "interfere  with"  from  Section 
8  (b)  (1)  (A),  which  the  Union  asserts  reflects  a 
"change  in  mood"  as  to  the  Senate's  understanding  of 
the  Section's  coverage  (br.  26),  they  did  so  only  be- 
cause they  did  not  consider  that  any  change  in  mean- 
ing was  thereby  effected  (see  Bd.'s  br.  29,  n.  13).  In 
sum,  the  examples  enumerated  in  the  legislative  de- 
bates which  show  that  the  coercion  proscribed  by  Sec- 
tion 8  (b)  (1)  (A)  could  result  from  peaceful  picket- 
ing are  no  less  important  in  determining  the  scope  of 
that  Section  than  are  those  which  describe  coercion  by 
physical  force. 

It  is  also  significant  that  the  Union  does  not  contest, 
as  indeed  it  cannot,  our  showing  (opening  br.  22-24) 
that  the  central  purpose  of  Section  8  (b)  (1)  (A),  as 
revealed  by  its  legislative  history,  was  to  impose  on 
unions  sanctions  equivalent  to  those  already  imposed 
on  employers  by  Section  8  (a)  (1).  To  be  sure,  the 
Union  suggests  that  the  differences  between  unions 
and  employers  prevent  a  mechanical  application  of  the 
two  provisions  to  like  situations  (br.  26-27).     But,  al- 


though  this  may  be  so  in  some  instances  (see  the  dis- 
cussion in  n.  36,  p.  27,  of  the  Union's  brief),  it  is  mani- 
festly not  so  in  all  instances/  And  there  can  be  no 
doubt  that  Congress  intended  an  even-handed  appli- 
cation of  Sections  8  (a)  (1)  and  8  (b)  (1)  (A)  insofar 
as  possible.  See  Capital  Service  v.  N.  L.  R.  B.,  204 
F.  2d  848,  852  (C.  A.  9).  The  case  of  minority  picket- 
ing for  recognition  presents  a  most  appropriate  and 
practicable  occasion  to  give  effect  to  this  intended 
prmciple  of  equivalence.  For,  as  shown  in  our  open- 
ing brief  (p.  23)  and  noted  supra  (p.  3),  an  employer 
violates  Section  8  (a)  (1)  if  he  accords  exclusive  rec- 
ognition to  a  minority  union,  and  there  is  no  valid  rea- 
son why  a  union  should  be  under  any  lesser  obligation 
to  respect  the  right  of  employees  freely  to  select  their 
own  representative. 

D.  The  Union  relies  on  Electrical  Workers  v.  N.  L. 
R.  B.,  341  U.  S.  694,  to  support  its  argument  that 
Section  8  (c),  which  protects  noncoercive  speech  (Bd. 
br.,  37-41),  immunizes  its  picketing  in  this  case.  In 
that  case,  as  we  have  shown  (ibid.,  pp.  39-40),  the 
Supreme  Court  limited  the  protection  of  Section  8  (c) 

^  The  Union's  argument  is  reminescent  of  one  made  by  Sen- 
ator Morse  during  the  legislative  debate  on  Section  8  (b)  (1) 
(A).  He  contended  that  Section  8  (b)  (1)  (A)  was  unneces- 
sary because:  (1)  insofar  as  it  was  intended  to  cover  physical 
coercion,  this  matter  was  already  subject  to  regulation  by  the 
local  authorities;  and  (2)  insofar  as  it  was  intended  to  cover 
economic  coercion  by  unions,  the  Act's  ban  on  closed  shops  ade- 
quately covered  that  problem  and,  in  any  event,  economic  threats 
by  a  union  were  not  as  "dangerous"  as  those  by  an  employer 
because  the  union  was  not  in  the  same  position  to  carry  out  the 
threat.  See  II  Leg.  Hist.  1192-1193,  1195-1197.  The  Senate 
rejected  these  arguments  in  enacting  Section  8  (b)   (1)   (A). 
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to  "noncoercive  speech  *  *  *  in  furtherance  of  a /aw- 
fiil  object."  [Emphasis  supplied.]  341  U.  S.  at  704. 
This  limitation  places  Section  8  (c)  to  one  side  in  the 
instant  case,  for  the  Union's  object  was  concededly 
unlawful. 

But  the  Union  asserts  that  the  unlawfulness  of  the 
object  was  not  the  reason  why  the  Supreme  Court 
declined  to  apply  Section  8  (c)  in  Electrical  Workers, 
which  involved  peaceful  picketing  designed  to  induce 
a  secondary  boycott.  Rather,  the  Union  seeks  to  ex- 
plain the  holding  in  that  case  on  the  ground  that  the 
Act's  secondary  boycott  provisions,  unlike  Section  8 
(b)  (1)  (A),  were  meant  to  reach  peaceful  picketing; 
accordingly,  miless  Section  8  (c)  were  found  to  be 
inapplicable  to  the  secondary  boycott  provisions,  they 
would  be  redundant,  having  a  scope  no  greater  than 
that  of  Section  8  (b)  (1)  (A),  which  admittedly 
applied  to  nonpeaceful  picketing  (Un.  br.  pp.  30-31). 

Apart  from  the  clear  statements  in  the  Supreme 
Court's  opinion  which  show  that  the  illegality  of  the 
Union's  objective  was  a  decisive  consideration  in  find- 
ing Section  8  (c)  inapplicable,  the  short  answer  to 
this  argument  is  that  nothing  in  the  Electrical  Work- 
ers' opinion  warrants  the  Union's  initial  premise  that 
the  Court  viewed  Section  8  (b)  (1)  (A)  as  limited  to 
nonpeaceful  conduct.  The  fact  that  this  Section 
covers  nonpeaceful  picketing,  as  the  Supreme  Court 
pointed  out,  may  well  show  that  other  provisions  of 
the  Act  meant  to  go  beyond  that  coverage  (see,  for 
example,  the  discussion  supra,  ]ip.  3-5,  of  the  inter- 
relation between  Sections  8  (b)    (1)    (A)  and  8  (b) 
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(4)  (C)).  It  does  not  follow,  however,  that  the  Court 
was  thereby  concluding — for  indeed  it  had  no  occa- 
sion to  consider  such  question — that  nonpeaceful  con- 
duct was  all  that  Section  8  (b)  (1)  (A)  covered. 
Moreover,  as  this  Court  has  recognized  in  Capital 
Service,  peaceful  picketing  may  impose  economic  co- 
ercion, and  when  it  does,  as  here.  Section  8  (b)  (1) 
(A)  does  in  fact  encompass  it. 

E.  Equating  picketing  with  striking,  the  Union  fur- 
ther argues  that  the  protection  given  in  Section  13  of 
the  Act  to  strike  conduct,  "except  as  specifically  pro- 
vided for  [elsewhere  in  the  Act],"  operates  to  save 
the  picketing  in  this  case  from  Board  regulation  (br. 
pp.  32-33).  But  if  the  Board  is  correct  in  its  con- 
clusion that  the  Union's  picketing  constituted  re- 
straint and  coercion  within  the  meaning  of  Section  8 
(b)  (1)  (A),  then  Section  13  has  no  application.  For 
Section  8  (b)  (1)  (A)  "is  a  specific  provision  and  if 
it  is  violated  Section  13  is  of  no  help."  Truck  Driv- 
ers Union,  Local  728  v.  N.  L.  R.  B.,  249  F.  2d  512, 
515  (C.  A.  D.  C),  certiorari  denied,  355  U.  S.  958. 
And  it  is  of  no  consequence  in  this  connection  that 
Section  8  (b)  (1)  (A)  is  not  expressly  directed 
against  strikes.  Neither  is  Section  8  (b)  (2),  but  the 
Union  concedes  (br.  53)  that  its  picketing  violated  that 
provision,  regardless  of  Section  13.  The  Union  also 
readily  admits  (br.  19-28)  that  Section  8  (b)  (1)  (A) 
condemns  violent  picketing,  again  notwithstanding 
Section  13 's  immunizing  language.  The  short  of  the 
matter  is  that  the  question  in  this  case  does  not  turn 
on  Section  13;  if  the  Union's  picketing  is  coercive 
within  the  meaning  of  Section  8  (b)  (1)  (A),  Section 
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13  can  be  "of  no  help."    Truck  Drivers  Union,  Local 
728,  supra. 

II.  The  contention  that  use  of  the  "We  Do  Not  Patronize"  list 
is  not  violative  of  the  Act 

The  Union  argues  that,  even  if  Section  8  (b)  (1) 
(A)  may  be  deemed  to  reach  its  peaceful  picketing, 
that  provision  cannot  reach  its  circulation  of  the  "We 
Do  Not  Patronize ' '  list,  for  such  conduct,  unlike  pick- 
eting, is  in  no  sense  coercive  (Un.  br.,  42-52).  Indeed, 
the  Union  contends  (br.  55)  that  the  use  of  such  list 
may  not  even  be  found  to  constitute  a  violation  of 
Section  8  (b)  (2).  There  is  no  merit  to  these  con- 
tentions. 

A.  The  distinction  which  the  Union  would  draw  be- 
tween its  peaceful  picketing  and  its  use  of  the  "We  Do 
Not  Patronize"  list  overlooks  that  it  is  the  impact 
of  the  Union's  activity  on  Alloy  and  its  employees 
which  is  relevant  for  purposes  of  Section  8  (b) 
(1)  (A).  That  is,  granted  that  an  unfair  list  is  less 
coercive  than  picketing  insofar  as  inducing  third 
parties  to  cease  doing  business  with  Alloy  is  con- 
cerned, the  fact  remains  that  both  techniques  are 
designed  to  achieve  the  same  result — i.  e.,  a  curtail- 
ment of  Alloy's  business — and  it  is  that  which  has  the 
coercive  or  restraining  effect  on  Alloy's  employees  that 
Section  8  (b)  (1)  (A)  proscribes.  Accordingly,  we 
submit  that  the  Board  properly  concluded  (see  Bd. 
opening  br.  21-22,  38-39)  that  no  distinction  may  be 
drawn,  for  purposes  of  Section  8  (b)  (1)  (A),  be- 
tween picketing  and  other  equally  effective  techniques 
for  damaging  the  primary  employer's  business. 
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Nor  may  the  Union  elude  this  conclusion  by  relying 
on  Section  8  (b)  (4)  (B).  That  is,  the  Union  notes 
that,  in  forbidding,  in  Section  8  (b)  (4)  (B),  second- 
ary boycott  activity  designed  to  obtain  recognition, 
Congress  banned  only  inducement  of  strike  action  by 
neutral  employees,  and  did  not  bar  unions  from  mak- 
ing appeals  directly  to  employers  and  consumers  (br. 
43-45).  The  Union  then  assumes  that,  since  Section 
8  (b)  (4)  (B)  leaves  open  such  appeals,  Congress 
would  not  have  reached  them  under  any  other  provi- 
sion of  the  statute,  and  thus  its  appeals  in  this  case, 
being  directed  to  other  employers  and  consumers,* 
must  be  lawful. 

The  fact  that  Congress  in  the  secondary  boycott  pro- 
visions, including  Section  8  (b)  (4)  (B),  drew  the 
line  at  strike  action  and  did  not  proscribe  appeals 
to  the  employers  or  consumers  does  not,  as  the  Union 
assumes,  necessarily  determine  the  scope  of  Section 
8  (b)  (1)  (A).^  First,  as  was  true  with  Section  8 
(b)  (4)  (C)  (see  siipra),  Section  8  (b)  (4)  (B)  was 
in  the  bill  before  Section  8  (b)  (1)  (A)  was  adopted, 
and  thus  the  conclusion  is  strong  that  the  latter  was 
intended  to  enlarge  upon  the  scope  of  the  preexisting 

*  It  nicay  be  questioned,  however,  whether  the  unfair  list  was 
not  in  part  at  least  an  employee  appeal,  rather  than  a  pure 
consumer  appeal,  for  the  Union  also  inconsistently  stresses  that 
"it  is  fair  to  infer  that  *  *  *  [the]  readers  [of  the  publication 
in  which  the  'We  Do  Not  Patronize"  list  appeared]  are  prin- 
cipally workers"  (br.  52). 

^The  quotations  from  Local  1976  v.  N.  L.  R.  B.,  357  U.  S. 
93,  relied  on  by  the  Union  (br.  44,  46),  discuss  the  problem 
only  in  the  context  of  the  secondary  boycott  provisions,  the 
Court  having  no  occasion  to  consider  Section  8   (b)    (1)    (A), 
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provisions.  Second,  the  secondary  boycott  provisions 
of  the  Act  were  intended  to  foreclose  secondary  activ- 
ity irrespective  of  whether  the  union's  ultimate  de- 
mands were  proper  or,  indeed,  even  if  accession  to 
them  by  the  primary  employer  was  required  by  the 
Act,  e.  g.,  recognition  of  a  noncertified  majority  union. 
Thus,  in  leaving  certain  types  of  secondary  action 
available  to  unions,  the  reasonable  inference  to  be 
drawn  is  that  Congress  so  intended  only  insofar  as 
the  ultimate  objectives  sought  were  themselves  legiti- 
mate. See  n.  2,  supra,  p.  5.  Stated  otherwise,  it 
is  not  reasonable  to  infer,  as  does  the  Union,  that 
the  residual  lawful  area  of  secondary  activity  was 
meant  to  immunize  conduct,  which  as  we  have  shown 
with  respect  to  the  employer  appeals  and  the  ''We 
Do  Not  Patronize"  list  here,  seeks  to  further  objec- 
tives which  are  clearly  imlawf  ul  under  the  Act.  Third, 
this  Court,  in  Capital  Service,  has  in  effect  already 
rejected  the  contention  that  consumer  appeals,  not 
covered  by  the  secondary  boycott  provision,  are  nec- 
essarily lawful.  For  the  secondary  picketing  there 
found  to  be  violative  of  Section  8  (b)  (1)  (A)  (at 
the  customer  entrances  of  the  store)  was  deemed  to 
be  a  consumer  appeal,  as  distinguished  from  the  de- 
livery entrance  picketing,  which  was  an  appeal  to 
secondary  employees  and  thus  violative  of  Section 
8  (b)  (4)   (A).     See  204  F.  2d  848,  851-852,  854. 

B.  the  Union's  contention  that  its  use  of  the  "We 
Do  Not  Patronize"  list  and  its  appeals  to  Alloy's 
customers  are  constitutionally  protected  (br.  pp.  47- 
52)  is  constructed  on  factual  assumptions  which  are 
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contrary  to  the  Board's  findings  in  this  case.  Thus, 
the  Union  asserts  that  circulating  the  "We  Do  Not 
Patronize"  list  sought  only  the  "performance  of  a 
lawful  act"  by  Alloy's  customers,  and  that  in  any 
event  the  "unimpeachable  end"  toward  which  the  list 
was  directed  was  "to  inform  the  public  that  the  Alloy 
Manufacturing  Company  do[es]  not  employ  union 
help  *  *  *"  (Un.  br.  48).  The  Board  found,  how- 
ever, that  the  Union's  appeals  to  Alloy's  customers 
were  not  for  this  purpose  or  any  of  the  other  purposes 
hjrpothesized  by  the  Union  in  its  brief  (pp.  48-51), 
but  were  in  furtherance  of  the  illegal  goal  of  forcing 
Alloy  to  accord  exclusive  bargaining  rights  and  a 
union-security  agreement  (R.  22,  21).^  Accordingly, 
the  Union's  constitutional  argument  must  be  con- 
sidered in  the  light  of  these  findings. 

So  viewed,  the  argument  boils  down  to  the  conten- 
tion that  the  Constitution  guaranteed  to  the  Union 
the  right  to  use  speech^  to  induce  Alloy's  customers 
and  others  to  boycott  its  products  for  the  purpose  of 
attaining  the  twin  illegal  objectives  of  exclusive  recog- 

*Tli6  quotation  in  the  Union's  brief  (p.  48),  to  the  effect 
that  its  purpose  in  circulating  the  "We  Do  Not  Patronize"  list 
was  simply  to  inform  the  public,  is  taken  from  a  self-serving 
letter  sent  by  the  Union  to  Alloy  in  which  it  denied  that  recog- 
nition was  its  objective  (E.  130).  The  Board,  of  course,  found 
to  the  contrary,  and  we  do  not  understand  that  the  Union 
means  to  dispute  the  Board's  finding  in  this  regard.  See  Un. 
br.  53 ;  Bd's.  opening  br.  12-15. 

^In  this  argument,  the  Union  exempts  its  picketing  activity, 
on  the  ground  that  picketing  may  be  viewed  as  more  than 
"speech,"  but  asserts  that  appeals  to  customers  and  listing  an 
employer  on  an  unfair  list  are  "pure  speech"   (Union  br.  47). 
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nition  and  a  union-security  agreement.*  Manifestly, 
the  Constitution  affords  no  such  license. 

As  we  have  shown  in  our  opening  brief  (pp.  37^1), 
speech  which  is  designed  to  further  illegal  acts  is  not 
protected  by  the  First  Amendment.  The  Supreme 
Court  made  this  plain  in  Gihoney  v.  Empire  Storage 
d  Ice  Co.,  336  U.  S.  490.  There,  in  rejecting  the 
contention  that  the  union's  e:fforts  to  elicit  an  agree- 
ment which  would  have  violated  the  state  anti-trust 
laws  was  privileged  free  speech  because  the  union 
merely  picketed  with  placards  advertising  that  the 
company  in  dispute  was  selling  ice  to  non-union  firms, 
the  Court  stated  (Id.,  at  502)  :  "But  placards  used  as 
an  essential  and  inseparable  part  of  a  grave  offense 
against  an  important  public  law  cannot  iimnunize 
that  unlawful  conduct  from  *  *  *  control. ' '  See  also, 
Electrical  Workers  v.  N.  L.  R.  B.,  341  U.  S.  694,  704. 

Nor  is  this  principle  rendered  inapposite  here  by 
the  Union's  contention  (br.  48)  that,  since  it  is  "en- 
tirely legal  for  the  customers  to  whom  the  appeal  is 
addressed  to  withhold  their  patronage  from  Alloy," 
the  "persuasion  directed  to  them  to  do  so  seeks  of  them 
nothing  but  their  performance  of  a  lawful  act."  Even 
if  the  customers  themselves  could  voluntarily  decide  to 
boycott  Alloy,  it  does  not  follow  that  it  would  be  law- 
ful for  the  Union  to  induce  such  action."*  Indeed,  as- 
suming, as  the  constitutional  argument  must,  that  Sec- 

*  The  Union's  argument  drives  it  to  conclude  that  even  ap- 
peals in  furtherance  of  an  illegal  union-shop  are  immune 
from  regulation  (see  Union  br.  53,  n.  58;  54-55). 

®  E.  g.,  although  Section  8  (b)  (4)  (A)  does  not  prevent  neu- 
tral employees,  as  individuals,  from  quitting  work,  it  does  pro- 
scribe union  inducement  of  such  woi-k  stoppages. 
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tion  8  (b)  (1)  (A)  reaches  boycott  appeals  in  further- 
ance of  a  minority  union's  recognition  objective,  the 
Union's  requests  to  customers  and  others  not  to  buy 
Alloy's  products  would  he  as  illegal  as  union  requests 
directed  to  secondar}^  employees  (which  would  clearly 
be  violative  of  Section  8  (b)  (4)  (A)).  Moreover,  ac- 
cepting the  union's  premise  that  the  appeals  to  the 
customers  themselves  were  not  unlawful,  the  fact  re- 
mains that,  on  the  Board's  findings,  they  were  designed 
to  force  Alloy  to  commit  illegal  acts.  In  these  circum- 
stances, the  Union  utilized  speech  to  further  an  unlaw- 
ful course  of  conduct  no  less  than  if  it  had  appealed 
directly  to  Alloy  to  accede  to  its  illegal  demands.  In 
short,  the  Union  cannot  obtain  constitutional  pro- 
tection for  conduct  otherwise  subject  to  regulation 
merely  by  enlisting  an  intermediary  to  further  its 
illegal  objective. 

Similarly,  there  is  no  merit  to  the  Union's  further 
contention  (br.  51-52)  that,  even  if  its  customer  ap- 
peals could  possibly  bring  about  a  "substantive  evil," 
there  is  no  showing  that  they  would  do  so  with  "that 
immediacy  which  would  justify  their  suppression  as 
a  clear  and  present  danger."  The  Board's  interpre- 
tation of  Section  8  (b)  (1)  (A)  assumes  that  Congress 
made  the  judgment  that  there  was  a  real  likelihood 
that  the  public  interest  would  be  adversely  affected  if 
labor  organizations  remained  free  to  blacklist  an  em- 
ployer and  make  boycott  appeals  to  his  customers  for 
the  purpose  of  forcing  him  to  recognize  the  union  con- 
trary to  the  wishes  of  his  employees.  If  this  conclu- 
sion is  not  beyond  reason.  Congress  could  curb  the 
activity  without  requiring  an  individualized  showing 
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of  "danger"  in  each  particular  case.  As  the  Supreme 
Court  has  pointed  out:  "[I]nsofar  as  the  problem  is 
one  of  drawing  inferences  concerning  the  need  for 
regulation  of  particular  forms  of  conduct  from  con- 
flicting evidence,  this  Court  is  in  no  position  to  sub- 
stitute its  judgment  as  to  the  necessity  or  desirability 
of  the  statute  for  that  of  Congress.  *  *  *  [E]ven  re- 
strictions on  particular  kinds  of  utterances,  if  enacted 
by  a  legislature  after  appraisal  of  the  need,  come  to 
this  Court  'encased  in  the  armor  wrought  by  prior 
legislative  deliberation.'  "  A.  C.  A.  v.  Douds,  339 
U.  S.  382,  400-401. 

Preserving  the  right  of  employees  to  be  free  from 
coercion  in  their  selection  of  a  bargaining  representa- 
tive is  certainly  a  matter  of  legitimate  legislative  con- 
cern. See  Building  Service  Employees  Union  v. 
Gazzam,  339  U.  S.  532;  Teamsters  Union  v.  Vogt, 
354  U.  S.  284.  Cf.  Teamsters  v.  Eanke,  339  U.  S. 
470;  Gihoney  v.  Empire  Storage  &  Ice  Co.,  336  U.  S. 
490.  Moreover,  an  appeal  to  customers  to  boycott  the 
employer  with  whom  the  union  has  its  dispute  has  a 
clear  and  present  propensity  of  effecting  the  coercion 
which  Congress  sought  to  avoid  no  less  than  the  em- 
ployee inducements  proscribed  in  Section  8  (b)  (4). 
Cf.  Electrical  Workers  v.  iV.  L.  R.  B.,  341  U.  S. 
694,  705.  Accordingly,  if  the  clear  and  present  dan- 
ger test  may  be  deemed  applicable  to  the  conduct  here. 
Congress,  in  enacting  Section  8  (b)  (1)  (A),  satisfied 
that  test. 

III.  The  contention  that  the  Board's  order  is  too  broad 

Finally,  the  Union  contends  that  the  Board's  reme- 
dial order  in  this  case  is  too  broad  in  the  light  of 
the  violations  found   (Un.  br.  55-57).     The  portion 
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of  the  Board's  order  complained  of  requires  the  Union 
to  cease  and  desist  from  "Restraiaing  or  coercing  em- 
ployees of  Alloy  Manufacturing  Company  in  the  exer- 
cise of  the  rights  guaranteed  in  Section  7  of  the  Act" 
(R.  24).  The  Union  apparently  would  limit  the 
scope  of  this  provision  to  the  specific  picketing  and 
customer  appeals  utilized  by  it  in  this  case  (br.  55- 
57).  But  it  is  settled  that  orders  of  the  breadth  of 
that  in  issue  are  proper  where  "the  record  disclose [s] 
persistent  attempts  by  varying  methods  to  interfere 
with  the  right  of  self-organization  in  circumstances 
from  which  the  Board  or  the  court  found  or  could 
have  found  the  threat  of  continuing  and  varying  ef- 
forts to  attain  the  same  end  in  the  future." 
N.  L.  R.  B.  V.  Express  Publishing  Co.,  312  U.  S.  426, 
438;  N.  L.  R.  B.  v.  Globe  Wireless,  193  F.  2d  748, 
752  (C.  A.  9)  ;  N.  L.  R.  B.  v.  Sunbeam  Electric,  133 
F.  2d  856,  861-862  (C.  A.  7)  ;  see  N.  L.  R.  B.  v.  Jones 
Lumber  Co.,  245  F.  2d  388,  390  (C.  A.  9).  The 
order  in  this  case  is  fully  warranted  under  this  prin- 
ciple. As  shown  in  our  opening  brief  (pp.  2-7,  13- 
15),  the  Union  consistently  displayed  throughout  the 
events  in  this  case  an  utter  disregard  for  the  cen- 
tral policy  of  the  Act  that  employees  be  guaranteed 
a  free  choice  respecting  matters  of  representation 
and  union  membership.  To  negate  this  fundamental 
principle,  the  Union  sought  by  a  variety  of  tech- 
niques— picketing,  oral  appeals  to  Alloy's  customers, 
and  circulation  of  the  ''We  Do  Not  Patronize"  list — 
to  haim  Alloy's  business  and  thereby  threaten  the 
livelihood  of  its  employees.  The  Board,  in  those 
circumstances,    could    reasonably    conclude    that   the 
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Union's  conduct  reflected  an  intent  to  gain  repre- 
sentation rights  and  a  compulsory  union  membership 
agreement  at  any  cost,  and  that  a  broad  cease  and 
desist  order  was  therefore  necessary.  Cf .  McComb  v. 
Jacksonville  Paper  Co.,  336  U.  S.  187, 192/" 

CONCLUSION 

For  the  foregoing  reasons  and  those  stated  in  the 
Board's  opening  brief,  it  is  respectfully  submitted 
that  a  decree  should  be  entered  enforcing  the  Board's 
order  in  full. 

Jerome  D.  Fenton, 

General  Counsel, 
Thomas  J.  McDermott, 

Associate  General  Counsel, 
Marcel  Mallet-Prevost, 

Assistant  General  Counsel, 
Norton  J.  Come, 
Deputy  Assistant  General  Counsel^ 
Duane  B.  Beeson, 

Attorney, 
National  Labor  Relations  Board. 

October  1958. 


^^  Cases  in  which  this  Court  has  stricken  broad  cease  and 
desist  orders  entered  by  the  Board  (e.  g.,  N.  L.  R.  B.  v.  Cali- 
fornia Date  Growers  Assoc,  decided  September  29,  1958,  42 
LRRM  2805;  N.  L.  R.  B.  v.  Shuck  Construction  Co.,  order 
modified  May  16,  1957,  40  LRRM  2167)  have  involved  viola- 
tions which  were  not  prompted  by  the  kind  of  flagrant  oppo- 
sition to  the  Act's  policies  which  the  record  reveals  in  this  case. 
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In  the  United  States  District  Court  for  the  Western 
District  of  Washington,  Northern  Division 

No.  4291 

PACIFIC  GAMBLE  ROBINSON  CO.,  a  Corpo- 
ration, 

Plaintiff, 

T5. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

COMPLAINT  FOR  REFUND  OF  TAXES 

Comes  Now  the  Plaintiff,  by  its  attorneys,  Ryan, 
Askren  &  Mathewson,  and  complains  of  the  defend- 
ant and  alleges  as  follows : 

First  Count 

I. 
That  the  plaintiff.  Pacific  Gamble  Robinson  Co., 
at  all  times  hereinafter  mentioned  was,  and  now  is, 
a  corporation  organized  and  existing  under  and  by 
virtue  of  the  Laws  of  the  State  of  Delaware;  that 
plaintiff's  principal  place  of  business  is  Seattle, 
King  County,  State  of  Washington,  within  the 
Western  District  of  Washington,  and  within  the 
territorial  jurisdiction  of  this  Court ;  that  this  Court 
has  jurisdiction  of  this  cause  under  the  provisions 
of  Title  28,  United  States  Code,  Section  1346 
(a)   (1). 
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II. 

That  at  all  times  herein  mentioned,  plaintiff  con- 
ducted certain  of  its  business  in  the  State  of  Wash- 
ington and  other  western  states  under  the  trade 
name  and  style  of  Pacific  Fruit  &  Produce  Co.,  and 
in  the  midwestem  part  of  the  United  States  under 
the  trade  name  and  style  of  Gamble-Robinson  Com- 
pany. 

III. 

That  plaintiff  has  a  claim  against  the  defendant 
for  the  recovery  of  taxes  paid  on  the  transportation 
of  property  during  a  portion  of  the  year  1950,  and 
which  taxes  were  erroneously  and  illegally  collected 
under  and  by  virtue  of  Section  3475  of  the  Internal 
Revenue  Code  (Section  620  (a),  Revenue  Code  of 
1942). 

IV. 

That  during  the  period  July  through  October, 
1950,  plaintiff  had  occasion  to  have  certain  of  its 
products  shipped  to  various  i^oints  in  the  United 
States  over  the  lines  of  certain  carriers  by  rail ; 
that  during  the  period  in  question  plaintiff's  said 
products  were  shipped  over  the  lines  of  fifteen  (15) 
rail  carriers,  and  the  plaintiff  paid  said  carriers  in 
the  Dominion  of  Canada  transportation  charges 
totaling  $2,683,949.64,  of  which  amount  the  sum  of 
$78,937.17  represented  the  3%  tax  imposed  by  Sec- 
tion 3475  of  the  Internal  Revenue  Code;  that  a  re- 
capitulation of  said  transportation  charges,  the 
transportation  taxes  paid  thereon,  the  names  of  the 
fifteen  (15)  rail  carriers  to  whom  such  charges  and 
taxes  were  paid  by  plaintiff,  the  places  in  Canada 
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where  plaintiff  paid  said  charges  and  taxes,  and  the 
Collectors  (now  District  Directors)  of  Internal  Rev- 
enue of  the  Collection  Districts  to  whom  said  car- 
riers in  turn  paid  said  taxes,  is  set  forth  on  Exhibit 
"A"  attached  hereto  and  by  this  reference  made  a 
part  hereof. 

V. 
That  during  the  period  in  question,  and  for  all 
freight  shipments  which  began  prior  to  November 
1,  1950,  Section  3475  of  the  Internal  Revenue  Code 
covered  the  liability  and  the  manner  of  the  payment 
of  the  United  States  tax  on  the  transportation  of 
property,  in  the  following  language : 

"(a)  Tax — There  shall  be  imposed  upon  the 
amoimt  paid  within  the  United  States  (em- 
phasis added)  after  the  effective  date  of  this 
section  for  the  transportation,  on  or  after  such 
effective  date,  of  property  by  rail,  motor  ve- 
hicle, water,  or  air  from  one  j^oint  in  the  United 
States  to  another,  a  tax  equal  to  3  per  centum 
of  the  amount  so  paid,  except  *  *  * 

"(b)  *  *  * 

"(c)  Returns  and  Payment — The  tax  im- 
jjosed  by  this  section  shall  Ijo  paid  by  the  person 
making  the  payment  subject  to  the  tax.  Each 
person  receiving  any  payment  specified  in  sub- 
section (a)  shall  collect  the  amount  of  the  tax 
imposed  from  the  person  making  such  payment, 
and  shall,  on  or  before  the  last  day  of  each 
month,    make    a    return,    under    oath,    for    the 
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preceding  month,  and  pay  the  taxes  so  collected 
to  the  Collector  in  the  district  in  which  his 
principal  place  of  business  is  located,  *  *  *" 

VI. 

That  during  the  period  aforesaid,  plaintiff  paid 
said  transportation  charges  outside  of  the  United 
States  to  said  railroad  carriers  at  their  respective 
offices  located  in  the  cities  of  Vancouver  and/or 
Winnipeg  and/or  Toronto,  Canada,  and,  in  addition, 
said  railroad  carriers  wrongfully  demanded  and  col- 
lected from  the  plaintiff,  simultaneously  with  the 
collection  of  said  transportation  charges,  the  tax 
imposed  on  said  charges,  and  all  as  set  forth  in 
Exhibit  ^'A"  attached  hereto  and  made  a  part 
hereof;  that  as  said  transportation  charges  were 
paid  outside  of  the  United  States,  the  taxes  im- 
posed and  paid  thereon  were  erroneously  and  il- 
legally collected;  that  except  for  refunds  of  small 
amomits  for  overcharges  received  by  plaintiff  since 
January  1,  1951,  for  which  plaintiff  agrees  to  ac- 
count, plaintiff  has  received  no  repayment  of  said 
taxes,  or  any  part  thereof,  from  any  of  said  rail- 
road carriers  or  from  the  defendant,  and  that  plain- 
tiff has  not  consented  to  the  allowance  of  any  credit 
or  refund  to  any  of  said  rail  carriers. 

VII. 

That  pursuant  to  the  provisions  of  the  Internal 
Revenue  Code,  plaintiff  on  June  28,  1954,  duly  filed 
a  claim  for  refund.  Form  843,  with  the  District 
Director  of  Internal  Revenue  for  the  First  District 
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of  Illinois  at  Chicago  4,  Illinois,  the  Collection  Dis- 
trict in  which  was  located  the  princij)al  place  of 
business  of  the  rail  carriers  Chicago  and  North- 
western Railway  Company,  whereby  plaintiff 
claimed  a  refund  of  $2,824.89,  plus  interest,  repre- 
senting- the  transportation  taxes  paid  said  rail  car- 
rier outside  the  United  States  during  the  period 
above  mentioned ;  that  on  October  6,  1955,  by  direc- 
tion of  the  Conmiissioner  of  Internal  Revenue,  said 
claim  for  refund  was  by  letter  rejected  in  full,  and, 
by  virtue  thereof,  defendant  has  become  and  is  in- 
debted to  plaintiff  in  said  sum  of  $2,824.89,  together 
with  interest  as  pro^aded  by  law,  that  plaintiff  is 
and  always  has  been  the  sole  owTier  of  the  claim  re- 
ferred to  herein,  and  has  not  assigned  or  transferred 
the  whole  or  any  part  thereof  or  interest  therein. 

Second  Count 

I. 

That  i)laintiff'  realleges  as  though  fully  set  forth 
herein.  Paragraphs  I  through  VI  of  its  First  Count. 

II. 
That  piu'suant  to  the  provisions  of  the  Internal 
Revenue  Code,  plaintiff  on  June  28,  1954,  duly  filed 
a  claim  for  refund.  Form  843,  with  the  District  Di- 
rector of  Internal  Revenue  for  the  First  District  of 
Illinois  at  Chicago  4,  Illinois,  the  Collection  Dis- 
trict in  which  was  located  the  principal  place  of 
business  of  the  rail  carrier  Chicago,  Burlington  & 
Quincy   Railroad  Co..  whereby  plaintiff'  claimed  a 
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refund  of  $5,326.36,  plus  interest,  representing  the 
transportation  taxes  paid  said  rail  carrier  outside 
of  the  United  States  during  the  period  above  men- 
tioned; that  on  October  6,  1955,  by  direction  of  the 
Commissioner  of  Internal  Revenue,  said  claim  for 
refund  was  by  letter  rejected  in  full,  and,  by  virtue 
thereof,  defendant  has  become  and  is  indebted  to 
plaintiff  in  said  sum  of  $5,326.36,  together  with 
interest  as  provided  by  law;  that  plaintiff  is  and 
always  has  been  the  sole  owner  of  the  claim  referred 
to  herein,  and  has  not  assigned  or  transferred  the 
whole  or  any  part  thereof  or  interest  therein. 

Third  Count 

I. 

That  plaintiff  realleges  as  though  fully  set  forth 
herein.  Paragraphs  I  through  VI  of  its  First  Coimt. 

11. 

That  pursuant  to  the  provisions  of  the  Internal 
Revenue  Code,  plaintiff  on  June  28,  1954,  duly  filed 
a  claim  for  refund,  Form  843,  with  the  District  Di- 
rector of  Internal  Revenue,  for  the  First  District  of 
Illinois  at  Chicago  4,  Illinois,  the  Collection  Dis- 
trict in  which  was  located  the  principal  place  of 
business  of  the  rail  carrier  Chicago,  Milwaukee,  St. 
Paul  &  Pacific  Railroad  Company,  whereby  plain- 
tiff claimed  a  refund  of  $5,507.65,  plus  interest,  rep- 
resenting the  transportation  taxes  paid  said  rail 
carrier  outside  of  the  United  States  during  the 
period  above  mentioned ;  that  on  October  6,  1955,  by 
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direction  of  the  Commissioner  of  Internal  Revenue, 
said  claim  for  refund  was  by  letter  rejected  in  full, 
and,  by  virtue  thereof,  defendant  has  become  and 
is  indebted  to  plaintiff  in  said  sum  of  $5,507.65,  to- 
gether with  interest  as  provided  by  law ;  that  plain- 
tiff is  and  always  has  been  the  sole  owner  of  the 
claim  referred  to  herein,  and  has  not  assigned  or 
transferred  the  whole  or  any  part  thereof  or  interest 
therein. 

Fourth  Count 

I. 

That  plaintiff  realleges  as  though  fully  set  forth 
herein.  Paragraphs  I  through  VI  of  its  First  Count. 

II. 

That  pursuant  to  the  provisions  of  the  Internal 
Revenue  Code,  plaintiff  on  June  28,  1954,  duly  filed 
a  claim  for  refund,  Form  843,  with  the  District 
Director  of  Internal  Revenue,  Denver,  Colorado, 
the  Collection  District  in  which  was  located  the 
principal  place  of  business  of  the  rail  carrier,  The 
Colorado  and  Southern  Railway  Company,  whereby 
plaintiff  claimed  a  refund  of  $988.10,  plus  interest, 
representing  the  transportation  taxes  paid  said  rail 
carrier  outside  of  the  United  States  during  the 
period  above  mentioned;  that  on  April  11,  1955,  by 
direction  of  the  Commissioner  of  Internal  Revenue, 
said  claim  for  refund  was  by  letter  rejected  in  full, 
and,  by  virtue  thereof,  defendant  has  become  and  is 
indebted  to  plaintiff  in  said  sum  of  $988.10,  to- 
liether  with  interest  as  j)rovidpd  by  law;  that  plain- 
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tiff  is  and  always  has  been  the  sole  owner  of  the 
claim  referred  to  herein,  and  has  not  assigned  or 
transferred  the  whole  or  any  part  thereof  or  in- 
terest therein. 

Fifth  Count 

I. 
That  plaintiff  realleges  as  though  fully  set  forth 
herein,  Paragraph  I  through  VI  of  its  First  Count. 

n. 

That  pursuant  to  the  provisions  of  the  Internal 
Revenue  Code,  plaintiff  on  June  28,  1954,  duly 
filed  a  claim  for  refund.  Form  843,  with  the  Dis- 
trict Director  of  Internal  Revenue,  St.  Paul  1, 
Minnesota,  the  Collection  District  in  which  was  lo- 
cated the  principal  place  of  business  of  the  rail 
carrier,  Great  Northern  Railway  Company,  whereby 
plaintiff  claimed  a  refund  of  $12,721.76,  plus  in- 
terest, representing  the  transportation  taxes  paid 
said  rail  carrier  outside  of  the  United  States  during 
the  period  above  mentioned ;  that  on  October  6,  1955, 
by  direction  of  the  Commissioner  of  Internal 
Revenue,  said  claim  for  refund  was  by  letter  re- 
jected in  full,  and,  by  virtue  thereof,  defendant  has 
become  and  is  indebted  to  plaintiff  in  said  siun  of 
$12,721.76,  together  with  interest  as  provided  by 
law;  that  plaintiff  is  and  always  has  been  the  sole 
owner  of  the  claim  referred  to  herein,  and  has  not 
assigned  or  transferred  the  whole  or  any  part 
tliei'oof  or  interest  therein. 
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Sixth  Count 

I. 

That  plaintiff  realleges  as  though  fully  set  forth 
herein  Paragraphs  I  through  VI  of  its  First  Count. 

11. 
That  pursuant  to  the  provisions  of  the  Internal 
Revenue  Code,  plaintiff  on  June  28,  1954,  duly  filed 
a  claim  for  refund,  Form  843,  with  the  District  Di- 
rector of  Internal  Revenue,  St.  Paul  1,  Minnesota, 
the  Collection  District  in  which  was  located  the 
principal  place  of  business  of  the  rail  carrier  North- 
ern Pacific  Railway  Company,  whereby  plaintiff 
claimed  a  refund  of  $16,697.42,  plus  interest,  rep- 
resenting the  transportation  taxes  paid  said  rail 
carrier  outside  of  the  United  States  during  the  pe- 
riod above  mentioned;  that  on  October  6,  1955,  by 
direction  of  the  Commissioner  of  Internal  Revenue, 
said  claim  for  refund  was  by  letter  rejected  in  full, 
and,  by  virtue  thei'eof,  defendant  has  become  and  is 
indebted  to  plaintiff  in  said  sum  of  $16,697.42,  to- 
gether with  interest  as  provided  by  law ;  that  plain- 
tiff is  and  always  has  been  the  sole  owner  of  the 
claim  referred  to  herein,  and  has  not  assigned  or 
transferred  the  whole  or  any  part  thereof  or  in- 
terest therein. 

Seventh  Count 

I. 

That  plaintiff  realleges  as  though  fully  set  forth 
herein,  Paragraphs  I  through  VI  of  its  First  Count. 
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II. 

That  pursuant  to  the  provisions  of  the  Internal 
Revenue  Code,  plaintiff  on  June  28,  1954,  duly  filed 
a  claim  for  refund,  Form  843,  with  the  District  Di- 
rector of  Internal  Revenue,  San  Francisco  2,  Cali- 
fornia, the  Collection  District  in  which  was  located 
the  principal  place  of  business  of  the  rail  carrier 
Southern  Pacific  Company,  whereby  plaintiff 
claimed  a  refund  of  $5,562.17,  plus  interest,  rep- 
resenting the  transportation  taxes  paid  said  rail 
carrier  outside  of  the  United  States  during  the  pe- 
riod above  mentioned;  that  on  October  6,  1955,  by 
direction  of  the  Commissioner  of  Internal  Revenue, 
said  claim  for  refund  was  by  letter  rejected  in  full, 
and,  by  virtue  thereof,  defendant  has  become  and 
is  indebted  to  plaintiff  in  said  sum  of  $5,562.17, 
together  with  interest  as  provided  by  law;  that 
plaintiff  is  and  always  has  been  the  sole  owner  of 
the  claim  referred  to  herein,  and  has  not  assigned 
or  transferred  the  whole  or  any  part  thereof  or  in- 
terest therein. 

Eighth  Count 

I. 
That  plaintiff  realleges  as  though  fully  set  fortli 
herein  Paragraphs  I  through  VI  of  its  First  Count. 

n. 

That  pursuant  to  the  provisions  of  the  Internal 
Revenue  Code,  plaintiff  on  June  28,  1954,  duly  filed 
a  claim  for  refund,  Form  843,  with  the  District  Di- 
rector of  Internal  Revenue,  Portland  9,  Oregon,  the 
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Collection  District  in  which  was  located  the  princi- 
pal place  of  business  of  the  rail  carrier  Spokane, 
Portland,  and  Seattle  Railroad  Company,  wliereby 
plaintiff  claimed  a  refund  of  $806.03,  plus  interest, 
representing  the  transportation  taxes  paid  said  rail 
carrier  outside  of  the  United  States  during  the  pe- 
riod above  mentioned;  that  on  October  6,  1955,  by 
direction  of  the  Commissioner  of  Internal  Revenue, 
said  claim  for  refund  was  by  letter  rejected  in  full, 
and,  by  virtue  thereof,  defendant  has  become  and 
is  indebted  to  plaintiff  in  said  sum  of  $806.03,  to- 
gether with  interest  as  provided  by  law ;  that  plain- 
tiff is  and  always  has  been  the  sole  owner  of  the 
claim  referred  to  herein,  and  has  not  assigned  or 
transferred  the  whole  or  any  part  thereof  or  interest 
therein. 

Ninth  Count 

I. 

That  plaintiff  realleges  as  though  fully  set  forth 
herein  Paragraphs  I  through  VI  of  its  First  Count. 

II. 

That  pursuant  to  the  provisions  of  the  Internal 
Revenue  Code,  plaintiff  on  June  28,  1954,  duly  filed 
a  claim  for  refund.  Form  843,  with  the  District  Di- 
rector of  Internal  Revenue,  Omaha  2,  Nebraska, 
tlie  Collection  District  in  which  was  located  the 
principal  place  of  business  of  the  rail  carrier  Union 
Pacific  Railroad  Company,  whereby  plaintiff 
claimed  a  refund  of  $9,633.71,  plus  interest,  rep- 
resenting the   transportation   taxes  paid   said   rail 
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carrier  outside  of  the  United  States  during  the  pe- 
riod above  mentioned;  that  on  December  23,  1954, 
by  direction  of  the  Commissioner  of  Internal  Rev- 
enue, said  claim  for  refund  was  by  letter  rejected 
in  full,  and,  by  virtue  thereof,  defendant  has  be- 
come and  is  indebted  to  plaintiff  in  said  sum  of 
$9,633.71,  together  with  interest  as  provided  by  law ; 
that  plaintiff  is  and  always  has  been  the  sole  owner 
of  the  claim  referred  to  herein,  and  has  not  as- 
signed or  transferred  the  whole  or  any  part  thereof 
or  interest  therein. 

Tenth  Count 

I. 

That  plaintiff  realleges  as  though  fully  set  forth 
herein  Paragraphs  I  through  VI  of  its  First  Count. 

II. 

That  pursuant  to  the  provisions  of  the  Internal 
Revenue  Code,  plaintiff  on  June  28,  1954,  duly  filed 
a  claim  for  refund.  Form  843,  with  the  District  Di- 
rector of  Internal  Revenue  for  the  First  District 
of  Illinois,  Chicago  4,  Illinois,  the  Collection  Dis- 
trict in  which  was  located  the  principal  place  of 
business  of  the  rail  carrier  Illinois  Central  Rail- 
road, whereby  plaintiff  claimed  a  refimd  of 
$1,915.51,  plus  interest,  representing  the  transporta- 
tion taxes  paid  said  rail  carrier  outside  of  the 
United  States  during  the  period  above  mentioned; 
that  on  October  6,  1955,  by  direction  of  the  Com- 
missioner of  Internal  Revenue,  said  claim  for  re- 
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fund  was  by  letter  rejected  in  full,  and,  by  virtue 
thereof,  defendant  has  become  and  is  indebted  to 
plaintiff  in  said  sum  of  $1,915.51,  together  with  in- 
terest as  provided  by  law;  that  plaintiff  is  and 
always  has  been  the  sole  owner  of  the  claim  referred 
to  herein,  and  has  not  assigned  or  transferred  the 
whole  or  any  part  thereof  or  interest  therein. 

Eleventh  Count 

I. 

That  plaintiff  realleges  as  though  fuDy  set  forth 
herein  Paragraphs  I  through  VI  of  its  First  Count. 

II. 

That  pursuant  to  the  provisions  of  the  Internal 
Revenue  Code,  plaintiff  on  June  28,  1954,  duly  filed 
a  claim  for  refund.  Form  843,  with  the  District  Di- 
rector of  Internal  Revenue,  St.  Paul  1,  Minnesota, 
the  Collection  District  in  which  was  located  the 
principal  place  of  business  of  the  rail  carrier  Chi- 
cago, St.  Paul,  Minneapolis  &  Omaha  Railway  Com- 
pany, whereby  plaintiff  claimed  a  refund  of 
$7,251.39,  plus  interest,  representing  the  transporta- 
tion taxes  paid  said  rail  carrier  outside  of  the 
United  States  during  the  period  above  mentioned; 
that  on  October  6,  1955,  by  direction  of  the  Com- 
missioner of  Internal  Revenue,  said  claim  for  re- 
fund was  by  letter  rejected  in  full,  and,  by  virtue 
thereof,  defendant  has  become  and  is  indebted  to 
plaintiff  in  said  sum  of  $7,251.39,  together  with  in- 
terest as  provided  by  law;  that  plaintiff  is  and  al- 
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ways  has  been  the  sole  owner  of  the  claim  referred 
to  herein,  and  has  not  assigned  or  transferred  the 
whole  or  any  part  thereof  or  interest  therein. 

Twelfth  Count 

I. 

That  plaintiff  realleges  as  though  fully  set  forth 
herein  Paragraphs  I  through  VI  of  its  First  Count. 

II. 

That  pursuant  to  the  provisions  of  the  Internal 
Revenue  Code,  plaintiff  on  June  28,  1954,  duly  filed 
a  claim  for  refund.  Form  843,  with  the  District  Di- 
rector of  Internal  Revenue  for  the  First  District 
of  Illinois  at  Chicago  4,  Illinois,  the  Collection  Dis- 
trict in  which  was  located  the  principal  place  of 
business  of  the  rail  carrier  Chicago  Great  Western 
Railway  Company,  whereby  plaintiff  claimed  a  re- 
fund of  $2,885.88,  plus  interest,  representing  the 
transportation  taxes  paid  said  rail  carrier  outside 
of  the  United  States  during  the  period  above  men- 
tioned; that  on  October  6,  1955,  by  direction  of  the 
Commissioner  of  Internal  Revenue,  said  claim  for 
refund  was  by  letter  rejected  in  full,  and,  by  virtue 
thereof,  defendant  has  become  and  is  indebted  to 
plaintiff  in  said  sum  of  $2,885.88,  together  with  in- 
terest as  provided  by  law;  that  plaintiff  is  and  al- 
ways has  been  the  sole  owner  of  the  claim  referred 
to  herein,  and  has  not  assigned  or  transferred  the 
wliole  or  any  part  thereof  or  interest  therein. 
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Thirteenth  Count 

I. 

That  plaintiff  realleges  as  though  fully  set  forth 
herein  Paragraphs  I  through  VI  of  its  First  Count. 

II. 

That  pursuant  to  the  provisions  of  the  Internal 
Revenue  Code,  plaintiff  on  June  28,  1954,  duly  filed 
a  claim  for  refund.  Form  843,  with  the  District  Di- 
rector of  Internal  Revenue  for  the  First  District 
of  Illinois  at  Chicago  4,  Illinois,  the  Collection  Dis- 
trict in  which  was  located  the  principal  place  of 
business  of  the  rail  carrier  Chicago,  Rock  Island 
and  Pacific  Railroad  Company,  whereby  plaintiff 
claimed  a  refund  of  $2,672.22,  plus  interest,  rep- 
resenting the  transportation  taxes  paid  said  rail 
carrier  outside  of  the  United  States  during  the  pe- 
riod above  mentioned;  that  on  October  6,  1955,  by 
direction  of  the  Commissioner  of  Internal  Revenue, 
said  claim  for  refmid  was  by  letter  rejected  in  full, 
and,  by  virtue  thereof,  defendant  has  become  and  is 
indebted  to  plaintiff  in  said  sum  of  $2,672.22,  to- 
gether with  interest  as  provided  by  law ;  that  plain- 
tiff is  and  always  has  been  the  sole  owner  of  the 
claim  referred  to  herein,  and  has  not  assigned  or 
transferred  the  whole  or  any  part  thereof  or  in- 
terest therein. 

Fourteenth  Count 

I. 

That  plaintiff  realleges  as  though  fully  set  forth 
herein  Paragraphs  I  through  VI  of  its  First  Count. 
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II. 

That  pursuant  to  the  provisions  of  the  Internal 
Revenue  Code,  plaintiff  on  June  28,  1954,  duly  filed 
a  claim  for  refund.  Form  843,  with  the  District  Di- 
rector of  Internal  Revenue,  St.  Paul  1,  Minnesota, 
the  Collection  District  in  which  was  located  the 
principal  place  of  business  of  the  rail  carrier  Min- 
neapolis, St.  Paul  &  Sault  Ste.  Marie  R.R.  Co., 
whereby  plaintiff  claimed  a  refund  of  $1,392.24, 
plus  interest,  representing  the  transportation  taxes 
paid  said  rail  carrier  outside  of  the  United  States 
during  the  period  above  mentioned ;  that  on  October 
6, 1955,  by  direction  of  the  Commissioner  of  Internal 
Revenue,  said  claim  for  refund  was  by  letter  re- 
jected in  full,  and,  by  virtue  thereof,  defendant  has 
become  and  is  indebted  to  plaintiff  in  said  sum  of 
$1,392.24,  together  with  interest  as  provided  by  law ; 
that  plaintiff  is  and  always  has  been  the  sole  o\\aier 
of  the  claim  referred  to  herein,  and  has  not  assigned 
or  transferred  the  whole  or  any  part  thereof  or  in- 
terest therein. 

Fifteenth  Count 

I. 
That  plaintiff  re-alleges  as  though  fully  set  forth 
herein,  Paragraphs  I  through  VI  of  its  First  Count. 

II. 

That  pursuant  to  the  provisions  of  the  Internal 
Revenue  Code,  plaintiff  on  June  28,  1954,  duly  filed 
a  claim  for  refund.  Form  843,  with  the  District 
Director  of  Internal  Revenue,  St.  Paul  1,  Minne- 
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sota,  the  Collection  District  iu  which  was  located 
the  principal  place  of  business  of  the  rail  carrier, 
The  Mineapolis  &  St.  Louis  Railway  Company, 
whereby  plaintiff  claimed  a  refund  of  $2,751.84, 
plus  interest,  representing  the  transportation  taxes 
paid  said  rail  carrier  outside  of  the  United  States 
during  the  period  above  mentioned;  that  on  Oc- 
tober 6,  1955,  by  direction  of  the  Commissioner  of 
Internal  Revenue,  said  claim  for  refund  was  by 
letter  rejected  in  full,  and,  by  virtue  thereof,  de- 
fendant has  become  and  is  indebted  to  plaintiff  in 
said  sum  of  $2,751.84,  together  with  interest  as  pro- 
vided by  law;  that  plaintiff  is  and  always  has  been 
the  sole  owner  of  the  claim  referred  to  herein,  and 
has  not  assigned  or  transferred  the  whole  or  any 
part  thereof  or  interest  therein. 

Wherefore,  plaintiff  prays  for  judgment  against 
the  defendant  as  follows : 

(1)     Upon  each  of  its  fifteen  (15)  counts  herein, 
in  the  following  amounts : 

(a)  First  Count $  2,824.89 

(b)  Second  Count $  5,326.36 

(c)  Third  Count  $  5,507.65 

(d)  Fourth  Count $     988.10 

(e)  Fifth  Count $12,721.76 

(f)  Sixth  Count $16,697.42 

(g)  Seventh  Count $  5,562.17 

(h)     Eighth  Count  $      806.03 

(i)      Ninth  Count  $  9,633.71 

(j)     Tenth  Count  $  1,915.51 

(k)     Eleventh  Count   $  7,251.39 
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(1)  Twelfth  Count  $  2,885.88 

(m)  Thirteenth  Count   $  2,672.22 

(n)  Fourteenth  Count $  1,392.24 

(o)  Fifteenth  Count $  2,751.84 

(2)  Together  with  interest  on  each  of  said  above 
amounts  as  provided  by  law  in  like  cases ; 

(3)  Together  with  its  costs  and  disbursements 
herein  to  be  taxed ;  and 

(4)  Together  with  such  other  and  further  re- 
lief as  is  just  in  the  premises. 

RYAN,  ASKBEN  &  MATHEW- 

SON 

By  /s/  LAURANCE    S.    CARLSON, 
Of  Attorneys  for  Plaintiflf . 
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[Title  of  District  Court  and  Cause.] 

ANSWER 

Comes  Now  the  defendant,  by  its  attorney, 
Charles  P.  Moriarty,  United  States  Attorney  for 
the  Western  District  of  Washington,  and  for  an- 
swer to  the  complaint  filed  herein  admits,  denies 
and  alleges: 

First  Count 

1.  Admits  the  allegations  contained  in  para- 
graph I  of  the  complaint. 

2.  Admits  the  allegations  contained  in  para- 
graph II  of  the  complaint. 

3.  Denies  the  allegations  contained  in  para- 
graph III  of  the  complaint. 

4.  Defendant  is  presently  without  information  or 
knowledge  sufficient  to  form  a  belief  as  to  the 
truth  of  the  allegations  contained  in  paragraph  IV 
of  the  complaint. 

5.  Admits  the  allegations  contained  in  para- 
graph V  of  the  complaint. 

6.  Defendant  is  presently  without  information 
or  knowledge  sufficient  to  form  a  belief  as  to  the 
truth  of  the  allegations  contained  in  paragraph  VI 
of  the  complaint.  Denies  that  any  taxes  were  er- 
roneously or  illegally  imposed  or  collected  from 
])]aintiff. 

7.  Defendant  is  presently  without  information 
or  knowledge  sufficient  to  form  a  belief  as  to  the 
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truth  of  the  allegations  contained  in  paragraph  VII 
of  the  complaint.  Denies  it  is  indebted  to  plaintiff 
in  the  sum  of  $2,824.89,  or  any  sum. 

Second  Count 

1.  Defendant  re-alleges  and  incorporates  herein 
by  reference  its  answers  to  paragraphs  I  through 
VI  of  the  first  count  of  the  complaint. 

2.  Defendant  is  presently  without  information 
or  knowledge  sufficient  to  form  a  belief  as  to  the 
truth  of  the  allegations  contained  in  paragraph  II 
of  the  second  count  of  the  complaint.  Denies  it  is 
indebted  to  plaintiff  in  the  sum  of  $5,326.36,  or 
any  sum. 

Third  Count 

1.  Defendant  re-alleges  and  incorporates  herein 
by  reference  its  answers  to  paragraphs  I  through  VI 
of  the  first  count  of  the  complaint. 

2.  Defendant  is  presently  without  information 
or  knowledge  sufficient  to  form  a  belief  as  to  the 
truth  of  the  allegations  contained  in  paragraph  II 
of  the  third  count  of  the  complaint.  Denies  it  is 
indebted  to  plaintiff  in  the  smn  of  $5,507.65,  or 
any  sum. 

Fourth  Coimt 

1.  Defendant  re-alleges  and  incorporates  herein 
by  reference  its  answers  to  paragraphs  I  through 
VI  of  the  first  count  of  the  complaint. 

2.  Defendant  is  presently  without  information 
or  knowledge  sufficient  to  form  a  belief  as  to  the 
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truth  of  the  allegations  contained  in  paragraph  II 
of  the  fourth  count  of  the  complaint.  Denies  it  is 
indebted  to  plaintiff  in  the  sum  of  $988.10,  or  any 
sum. 

Fifth  Count 

1.  Defendant  re-alleges  and  incorj^orates  herein 
by  reference  its  answers  to  paragraphs  I  through 
VI  of  the  first  count  of  the  complaint. 

2.  Defendant  is  presently  without  information 
or  knowledge  sufficient  to  form  a  belief  as  to  the 
truth  of  the  allegations  contained  in  paragraph 
II  of  the  fifth  count  of  the  complaint.  Denies  it  is 
indebted  to  plaintiff  in  the  sum  of  $12,721.76,  or 
any  sum. 

Sixth  Count 

1.  Defendant  re-alleges  and  incorporates  herein 
by  reference  its  answers  to  paragraphs  I  through 
VI  of  the  first  count  of  the  complaint. 

2.  Defendant  is  presently  without  information 
or  knowledge  sufficient  to  form  a  belief  as  to  the 
truth  of  the  allegations  contained  in  paragraph  II 
of  the  sixth  count  of  the  complaint.  Denies  it  is 
indebted  to  plaintiff  in  the  sum  of  $16,697,42,  or 
any  sum. 

Seventh  Count 

1.  Defendant  re-alleges  and  incorporates  herein 
by  reference  its  answers  to  paragraphs  I  through 
VI  of  the  first  count  of  the  complaint. 

2.  Defendant  is  presently  without  information 
or  knowledge  sufficient  to  form  a  belief  as  to  the 
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truth  of  the  allegations  contained  in  paragraph  II 
of  the  seventh  count  of  the  complaint.  Denies  it  is 
indebted  to  plaintife  in  the  sum  of  $5,562.17,  or 
any  sum. 

Eighth  Count 

1.  Defendant  re-alleges  and  incorporates  herein 
by  reference  its  answers  to  paragraphs  I  through 
VI  of  the  first  count  of  the  complaint. 

2.  Defendant  is  presently  without  information 
or  knowledge  sufficient  to  form  a  belief  as  to  the 
truth  of  the  allegations  contained  in  paragraph  II 
of  the  eighth  count  of  the  complaint.  Denies  it  is 
indebted  to  plaintiff  in  the  sum  of  $806.03,  or  any 
sum. 

Ninth  Count 


d 


1.  Defendant  re-alleges  and  incorporates  herein 
by  reference  its  answers  to  paragraphs  I  through 
VI  of  the  first  count  of  the  complaint. 

2.  Defendant  is  presently  without  information 
or  knowledge  sufficient  to  form  a  belief  as  to  the 
truth  of  the  allegations  contained  in  paragraph  II 
of  the  ninth  count  of  the  complaint,  except  admits 
that  plaintiff  filed  a  claim  for  refund  for  $9,633.71 
on  July  28,  1954,  with  the  District  Director  of  In- 
ternal Revenue  at  Omaha,  Nebraska.  Denies  de- 
fendant is  indebted  to  plaintiff  in  the  sum  of  $9,- 
633.71,  or  any  amount. 

Tenth  Count 
1.     Defendant  re-alleges  and  incorporates  herein 
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by  reference  its  answers  to  pargaraphs  I  through 
VI  of  the  first  count  of  the  complaint. 

2.  Defendant  is  presently  without  information 
or  knowledge  sufficient  to  form  a  belief  as  to  the 
truth  of  the  allegations  contained  in  paragraph  II 
of  the  tenth  count  of  the  complaint.  Denies  it  is 
indebted  to  plaintiff  in  the  sum  of  $1,915.51,  or 
any  sum. 

Eleventh  Count 

1.  Defendant  re-alleges  and  incorporates  herein 
by  reference  its  answers  to  pargaraphs  I  through 
VI  of  the  first  count  of  the  complaint. 

2.  Defendant  is  presently  without  information 
or  knowledge  sufficient  to  form  a  belief  as  to  the 
truth  of  the  allegations  contained  in  paragraph  II 
of  the  eleventh  count  of  the  complaint.  Denies  it  is 
indebted  to  plaintiff  in  the  sum  of  $7,251.39,  or 
any  sum. 

Twelfth  Count 

1.  Defendant  re-alleges  and  incorj^orates  herein 
by  reference  its  answers  to  pargaraphs  I  through 
VI  of  the  first  count  of  the  complaint. 

2.  Defendant  is  presently  without  information 
or  knowledge  sufficient  to  form  a  belief  as  to  the 
truth  of  the  allegations  contained  in  paragraph  II 
of  the  twelfth  count  of  the  complaint.  Denies  it  is 
indebted  to  plaintiff  in  the  sum  of  $2,885.88,  or 
anv  sum. 
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Thirteenth  Count 

1.  Defendant  re-alleges  and  incorporates  herein 
by  reference  its  answers  to  pargaraphs  I  through 
VI  of  the  first  count  of  the  complaint. 

2,  Defendant  is  presently  without  information 
or  knowledge  sufficient  to  form  a  belief  as  to  the 
truth  of  the  allegations  contained  in  paragraph  II 
of  the  thirteenth  coimt  of  the  complaint.  Denies  it 
is  indebted  to  plaintiff  in  the  smn  of  $2,672,22,  or 
any  sum. 

Fourteenth  Count 

1.  Defendant  re-alleges  and  incorporates  herein 
by  reference  its  answers  to  paragraphs  I  through 
VI  of  the  first  coimt  of  the  complaint. 

2.  Defendant  is  presently  without  information 
or  knowledge  sufficient  to  form  a  belief  as  to  the 
truth  of  the  allegations  contained  in  paragraph  II 
of  the  fourteenth  count  of  the  complaint.  Denies  it 
is  indebted  to  plaintiff  in  the  sum  of  $1,392.24,  or 
any  sum. 

Fifteenth  Count 

1.  Defendant  re-alleges  and  incorporates  herein 
by  reference  its  answers  to  paragraphs  I  through 
VI  of  the  first  count  of  the  comphiint. 

2.  Defendant  is  presently  without  information 
or  knowledge  sufficient  to  form  a  belief  as  to  the 
truth  of  the  allegations  contained  in  paragraph  II 
of  the  fifteenth  count  of  the  complaint.  Denies  it 
is  indebted  to  plaintiff  in  the  sum  of  $2,751.84,  or 
any  sum. 
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Wherefore,  having  fully  answered  the  complaint 
filed  herein,  defendant  moves  this  Court  to  dismiss, 
with  prejudice,  with  costs  thereof  paid  by  plaintiffs. 

/s/  CHARLES    P.    MORIARTY, 
United  States  Attorney. 

/s/  THOMAS  R.  WINTER, 

Sp.  Asst.  to  Regional  Counsel, 
Internal  Revenue  Service. 

Receipt  of  copy  acknowledged. 
[Endorsed]:     Filed  February  15,  1957. 
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[Title  of  District  Court  and  Cause.] 

STIPULATION  OF  FACTS 

It  Is  Agreed  by  and  between  the  parties  hereto, 
acting  through  their  respective  attorneys,  that  the 
facts  hereinafter  set  forth  are  true,  and  may  be 
received  in  evidence,  and  that  the  documents  at- 
tached hereto  and  made  a  part  hereof  are  true 
copies  and  may  be  considered  to  be  in  evidence 
herein,  subject  only  to  the  provisions  of  paragraph 
16,  hereinafter. 

1.  The  plaintiff.  Pacific  Gamble  Robinson  Co. 
(hereinafter  referred  to  as  "Pacific"),  was  at  all 
times  mentioned  herein  and  it  now  is  a  Delaware 
corporation,  with  its  principal  place  of  business  in 
Seattle,  King  County,  Washington.  This  Court  has 
jurisdiction  of  the  cause  under  the  provisions  of 
Title  28,  United  States  Code,  Sec.  1346(a)(1). 
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2.  At  all  times  mentioned  herein,  Pacific  was 
engaged  in  the  wholesaling  of  fresh  fruits  and 
vegetables  and  processed  food  stuffs  in  the  United 
States,  as  well  as  through  subsidiaries  in  Canada. 
It  conducted  its  business  in  the  State  of  Washing- 
ton and  other  western  states  under  the  trade  name 
and  style  of  "Pacific  Fruit  &  Produce  Co.,"  and  in 
the  midwestern  part  of  the  United  States  under 
the  trade  name  and  style  of  ''Gamble-Robinson 
Company."  The  main  offices  of  Pacific  were  main- 
tained at  Seattle,  Washington,  for  operations  con- 
ducted under  the  name  of  "Pacific  Fruit  &  Produce 
Co."  and  at  Minneapolis,  Minnesota,  for  operations 
conducted  under  the  name  of  "Gamble-Robinson 
Company."  Branch  offices  of  Pacific  Fruit  &  Prod- 
uce Company  receiving  transportation  services 
hereinafter  mentioned  were  maintained  in  various 
cities  in  Colorado,  Idaho,  part  of  Montana,  part  of 
Nebraska,  Oregon,  part  of  South  Dakota,  Washing- 
ton, Wyoming  and  Utah,  Branch  offices  of  Gamble- 
Robinson  Company  receiving  such  services  were 
maintained  in  Iowa,  Michigan,  Minnesota,  parts  of 
Montana  and  Nebraska,  North  Dakota,  part  of 
South  Dakota,  Wisconsin,  and  part  of  Wyoming. 

3.  During  the  period,  July  through  November, 
1950,  Pacific  received  from  the  Chicago  and  North- 
western Railway  Company,  Chicago,  Burlington  & 
Quincy  Railroad  Co. ;  Chicago,  Milwaukee,  St.  Paul 
&  Pacific  Railroad  Company;  The  Colorado  and 
Southern  Railway  Company,  Great  Northern  Rail- 
way Company,  Northern  Pacific  Railway  Company, 


vs.  United  States  of  America  33 

Southern  Pacific  Company,  Spokane,  Portland  and 
Seattle  Railroad  Company;  Union  Pacific  Railroad 
Company,  Illinois  Central  Railroad,  Chicago,  St. 
Pan],  Minneapolis  &  Omaha  Railway  Company; 
Chicago  Great  Western  Railway  Company,  Chicago, 
Rock  Island  and  Pacific  Railroad  Company;  Min- 
neapolis, St.  Paul  &  Sault  Ste.  Marie  R,  R.  Co.,  and 
The  Minneapolis  &  St.  Louis  Railway  Company 
(hereinafter  referred  to  collectively  as  "railroad 
comj^anies"),  freight  bills  mentioned  hereinbelow, 
representing  charges  incurred  by  Pacific  upon 
transportation  of  produce  and  other  property  upon 
the  rail  lines  of  the  said  railroad  companies  from 
one  point  in  the  United  States  to  another,  which 
originated  between  June  30,  1950  and  October  31, 
1950.  In  each  instance,  the  said  freight  bills  were 
incurred  by  Pacific,  were  its  obligations,  and  were 
required  to  be  paid  by  it.  The  said  transportation 
took  place  mainly  between  producers  and  packers 
of  produce  and  foods,  and  branches  of  Pacific,  al- 
though a  few  shipments  were  between  branches  of 
Pacific.  The  transportation  was  mainly  in  interstate 
commerce,  although  a  small  amount  was  intrastate, 
and  all  payments  herein  mentioned  were  made  to 
railroad  companies  regulated  by  the  Interstate  Com- 
merce Commission  of  the  United  States.  The  said 
freight  bills  were  required,  under  ICC  regulations, 
to  ])e  paid  within  96  hours  of  receipt  and  were  in 
each  instance  paid  within  that  time.  Each  of  the 
railroad  companies  concerned  maintained  offices  at 
various  ])laces  in  the  United  States,  including 
Seattle,  Washington;  Minneapolis,  Minnesota,  and 
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other  cities  at  which  Pacific  maintained  branch  of- 
fices, at  which  the  said  bills  could  have  been  paid, 
and  they  also  maintained  offices  in  Canada,  as  here- 
inafter more  particularly  specified. 

4,  During  the  aforesaid  period.  Pacific  paid,  in 
the  manner  specified  in  paragraphs  5,  6  and  7, 
below,  freight  bills  of  the  said  railroad  companies 
on  shipments  of  property  originating  between  June 
30,  1950  and  October  31,  1950,  aggregating  $2,605,- 
012.47,  together  with  the  three  per  cent  (3%)  tax 
specified  in  Section  3475(a)  of  the  Internal  Revenue 
Code  of  1939,  as  amended,  on  the  said  freight  bills, 
totaling  $78,937.17,  which  Pacific  was  required  to 
pay  by  the  said  railroad  companies.  The  said  pay- 
ments were  made  to  the  respective  railroad  com- 
panies in  the  amounts  set  forth  in  plaintiff's  Ex- 
hibit 1,  which  is  attached  hereto. 

There  are  attached  hereto  plaintiff's  Exhibits 
2  through  10,  which  are  photocopies  of  the  original 
checks  used  to  pay  certain,  of  the  said  freight 
bills,  together  with  the  freight  bills  in  payment  of 
which  they  were  issued,  and  plaintiff's  Exhibits  11. 
through  16,  which  are  photocopies  of  office  copies 
of  checks  together  with  the  freight  bills  in  pay- 
ment of  which  they  were  issued.  All  other  checks 
paid  to  each  of  the  aforesaid  railroad  companies 
and  the  freight  bills  in  payment  of  which  they  were 
issued  were  in  substantially  the  same  form  as  the 
examples  pertaining  to  such  railroad  company. 
The  said  photocopies  are  true  copies  which  may  be 
received  in   evidence  in   lieu  of  all  the   originals, 
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and  may  be  given  the  same  force  and  probative 
effect  as  would  be  given  all  the  original  checks  and 
freight  bills  pertaining  to  the  payments  herein 
above  mentioned.  (Retained  office  copies  have  been 
used  where  originals  were  not  in  existence.) 

5.  Checks  and  freight  bills  totaling  $812,810.10, 
together  with  the  three  per  cent  (3%)  transporta- 
tion tax  thereon  totaling  $25,164.28  were  remitted 
to  the  offices  of  the  respective  railroad  companies  in 
Vancouver,  B.  C,  Canada,  in  the  following  manner : 

(a)  Pacific's  office  in  Seattle,  Washington,  upon 
receipt  of  the  above-mentioned  freight  bills  from 
time  to  time  from  the  respective  branches  of  Pacific 
Fruit  &  Produce  Company,  as  set  forth  in  plaintiff's 
Exhibit  1,  drew  checks  upon  Pacific's  account  in 
either  the  National  Bank  of  Commerce  or  Seattle- 
First  National  Bank,  both  of  Seattle,  Washington, 
payable  to  the  resiDective  railroad  companies  in  the 
amount  of  one  or  more  freight  bills,  including  the 
three  per  cent   (3%)   transportation  tax  thereon. 

(b)  The  said  checks,  together  with  the  freight 
bills  pertaining  thereto,  were  mailed  to  representa- 
tives of  Pacific  in  care  of  Slade  &  Stewart,  Ltd., 
454  Prior  Street,  Vancouver,  B.  C,  whicli  was  at 
all  times  mentioned  in  the  complaint  a  subsidiary 
of  Pacific.  The  said  representatives  of  Pacific  who 
resided  in  Vancouver,  B.  C,  and  the  dates  during 
which  they  so  served  follow: 

Robert  J.  Wood,  July  6,  1950,  to  August  27, 
1950. 


bS 


36  Pacific  Ganvble-Robinson  Co. 

William  Richmond,  August  28,  1950,  to  Oc- 
tober 20,   1950. 

F.  J.  Bates,  October  31,  1950,  to  November 
16,  1950. 

(c)  Upon  the  dates  or  during  the  periods  stated  -).+ 
after,  who  were  instructed  and  authorized  by  Pa- 
cific to  do  so  on  its  behalf,  their  names,  the  saic 
representatives  of  Pacific  delivered  the  said  freigh'  ^ 
bills  and  checks  during  regular  business  hou-s  ^•'i  .  ^ 
the  duly  authorized  agents  of  the  railroad  c^'  uxq.',. 
panies  concerned  at  their  respective  offices  in  Van  ,> .-, 
couver,  B.  C. 

(d)  The  said  agents  of  the  railroad  companies, 
on  behalf  of  their  respective  principals,  accepted 
the  said  checks  in  Vancouver,  B.  C,  then  and  there 
marked  the  freight  bills  with  an  ink  stamp,  showing 
the  word  "Paid,"  or  words  to  the  same  effect,  the 
date,  and  the  location  of  the  agent's  office  in  Canada. 
The  agents  then  returned  the  receipted  bills  to  the 
representatives.  The  said  tax  so  collected  was  paid 
by  each  of  the  railroad  companies  concerned  to  the 
Collector  of  Internal  Revenue  in  the  district  in 
which  it  had  its  principal  place  of  business.  The 
said  checks  were  in  due  course  presented  to  the 
banks  upon  which  they  were  drawn,  and  were 
honored  by  them.  At  all  times  after  the  said  checks 
were  issued,  and  until  they  were  paid,  there  were 
sufficient  funds  in  Pacific's  account  in  the  said 
banks  to  pay  them. 


(c)  Upon  the  dates  or  during  the  periods  stated  I 
after  their  names,  the  said  representatives  of  Pa- 
cific, who  were  instructed  and  authorized  by  Pacific 
to  do  so  on  its  behalf,  delivered  the  said  freight  bills 
and  checks  during  regular  business  hours  to  the 
duly  authorized  agents  of  the  railroad  companies 
concerned  at  their  respective  offices  in  Vancouver, 
B.  C. 
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(e)  The  salaries  of  the  said  representatives  of 
Pacific  were  paid  in  part  by  Slade  &  Stewart,  Ltd., 
by  which  they  were  also  employed,  and  in  part  by 
Pacific.  The  aforesaid  functions  of  the  said  repre- 
sentatives were  the  only  functions  performed  by 
them  for  Pacific. 

6.  Checks  and  freight  bills  totaling  $1,620,321.98, 
together  with  the  three  per  cent  (3%)  tax  thereon 
totaling  $48,619.11,  were  remitted  to  the  offices  of 
the  respective  railroad  companies  in  Winnipeg, 
Manitoba,  Canada,  in  the  following  manner: 

(a)  Pacific's  office  in  Minneapolis,  Minnesota, 
upon  receipt  from  time  to  time  of  the  above- 
mentioned  freight  bills  from  the  branch  offices  of 
Gamble-Robinson  Company,  drew  checks  upon  its 
account  in  the  Northwestern  National  Bank,  Min- 
neapolis, Minnesota,  to  the  respective  railroad  com- 
panies, in  the  amount  of  one  or  more  freight  bills, 
including  the  three  per  cent  (3%)  transportation 
tax  thereon. 

(b)  The  said  checks,  together  with  the  freight 
bills  to  which  they  pertained,  were  mailed  to  A.  A. 
McGibbon,  P.  O.  Box  696,  Winnipeg,  Manitoba, 
Canada,  who  resided  in  the  said  city.  The  said  A.  A, 
McGibbon  was  employed  by  Pacific  for  the  sole 
purpose  of  paying  the  said  freight  bills. 

(c)  The  said  freight  bills  and  checks  were  de- 
livered by  the  said  A.  A.  McGibbon,  who  was  in- 
structed and  authorized  by  Pacific  to  do  so  on  its 
behalf,  during  regular  business  hours  to  the  dulv- 
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authorized  agents  of  the  railroad  companies  con- 
cerned at  their  respective  offices  in  Winnipeg, 
Manitoba. 

(d)  The  said  agents  of  the  railroad  companies, 
on  behalf  of  their  respective  principals,  accepted 
the  said  checks  in  Winnipeg,  Manitoba,  then  and 
there  marked  the  freight  bills  with  an  ink  stamp, 
showing  the  word  "Paid,"  or  words  to  the  same 
effect,  the  date,  and  the  location  of  the  agent's  of- 
fice in  Canada.  The  agents  then  returned  the  re- 
ceipted bills  to  the  said  A.  A.  McGibbon.  The  said 
tax  so  collected  was  paid  by  each  of  the  railroad 
companies  concerned  to  the  Collector  of  Internal 
Revenue  in  the  district  in  which  it  had  its  principal 
place  of  business.  The  said  checks  were,  in  due 
course,  presented  to  the  bank  upon  which  they 
were  drawn,  and  were  honored  by  it.  At  all  times 
after  the  said  checks  were  issued,  and  until  they 
were  paid,  there  were  sufficient  funds  in  Pacific's 
account  in  the  said  bank  to  pay  them. 

(e)  The  salary  of  the  said  A.  A.  McGibbon  was 
paid  by  Pacific. 

7.  Checks  and  freight  bills  totaling  $171,880.39, 
together  with  the  three  per  cent  (3%)  transporta- 
tion tax  thereon  totaling  $5,153.78,  were  remitted 
to  the  offices  of  the  respective  railroad  companies  in 
Toronto,  Ontario,  Canada,  in  the  following  manner : 

(a)  Pacific's  office  in  Minneapolis,  Minnesota, 
upon  receipt  from  time  to  time  of  the  above- 
mentioned  freight  bills  from  the  branch  offices  of 
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Gamble-Robinson  Company,  drew  checks  upon  its 
account  in  the  Northwestern  National  Bank,  Min- 
neapolis, Minnesota,  to  the  respective  railroad  com- 
panies, in  the  amount  of  one  or  more  freight  bills, 
including  the  three  per  cent  (3%)  transportation 
tax  thereon. 

(b)  The  said  checks,  together  with  the  freight 
bills  to  which  they  pertained,  were  mailed  to  Peter 
McKercher,  P.  O.  Box  313,  Toronto,  Ontario, 
Canada.  The  said  Peter  McKercher  resided  in 
Toronto,  Ontario,  and  was  an  employee  of  Gamble- 
Robinson,  Ltd.,  a  subsidiary  of  Pacific  with  offices 
in  Toronto,  Ontario. 

(c)  The  said  freight  bills  and  checks  were  de- 
livered by  the  said  Peter  McKercher,  who  was  in- 
structed and  authorized  by  Pacific  to  do  so  on  its 
behalf,  during  regular  business  hours  to  the  duly- 
authorized  agents  of  the  railroad  companies 
concerned,  at  their  respective  offices  in  Toronto, 
Ontario. 

(d)  The  said  agents  of  the  railroad  companies, 
on  behalf  of  their  respective  principals,  accepted 
the  said  checks  during  regular  business  hours  in 
Toronto,  Ontario,  then  and  there  marked  the 
freight  bills  with  an  ink  stamp,  showing  the  word 
"Paid,"  or  words  to  the  same  effect,  the  date,  and 
the  location  of  the  agent's  office  in  Canada.  Ti;e 
agents  then  returned  the  receipted  bills  to  the  said 
Peter  McKercher,  The  said  tax  so  collected  was  paid 
by    each   of   the   railroad   companies   concerned   to 
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the  Collector  of  Internal  Revenue  in  the  district  in 
which  it  had  its  principal  place  of  business.  The 
said  checks  were,  in  due  course,  presented  to  the 
bank  upon  which  they  were  drawn  and  were  hon- 
ored by  it.  At  all  times  after  the  said  checks  were 
issued,  and  until  they  were  paid,  there  were  suffi- 
cient funds  in  Pacific's  account  in  the  said  bank 
to  pay  them. 

(e)  The  salary  of  the  said  Peter  McKercher  was 
paid  by  Gamble-Robinson,  Ltd.,  and  the  aforesaid 
functions  were  performed  by  him  in  addition  to 
other  duties. 

8.  Pacific,  within  the  time  prescribed  by  law,  to 
wit,  on  June  28,  1954,  filed  with  each  District 
Director  of  Internal  Revenue  for  the  Collection 
District  in  which  any  of  the  aforesaid  railroad  com- 
panies had  its  principal  place  of  business,  as  shown 
in  plaintiff's  Exhibit  1,  a  separate  claim  on  Treas- 
ury Department  Form  843,  for  refund  of  the  taxes 
paid  by  Pacific  to  such  railroad  company,  asserting 
that  the  amounts  paid  by  Pacific  to  such  railroad 
company  for  transportation  of  propert}^  were  not 
taxable  under  Section  3475  of  the  Internal  Revenue 
Code  of  1939,  as  amended,  or  at  all,  and  were  il- 
legally collected,  since  such  amounts  were  not  paid 
within  the  United  States.  These  claims  were  pre- 
pared and  filed  in  the  manner  and  form  required 
by  and  in  accordance  with  the  provisions  of  Section 
3313  of  the  Internal  Revenue  Code  of  1939,  as 
amended,  and  Regulation  113,  Section  143.61.  All  of 
the  said  claims  were  denied  in  full  by  the   Com- 
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missioner  of  Internal  Revenue,  thi^ougli  his  desig- 
nated agents,  by  notice  of  disallowance  by  registered 
mail  to  Pacific,  in  accordance  with  the  provisions 
of  Section  3772(a)  (2)  of  the  Internal  Revenue  Code 
of  1939.  All  of  the  said  notices  were  mailed  Pacific 
on  October  6,  1955,  except  the  notice  denying  the 
claim  for  refund  of  taxes  paid  to  the  Union  Pacific 
Railroad  Company,  which  was  so  mailed  on  Decem- 
ber 23,  1954,  and  that  notice  denying  the  claim  for 
the  refund  of  taxes  paid  to  the  Colorado  and  South- 
ern Railway  Company,  which  was  so  mailed  on 
April  11,  1955. 

9.  On  December  7,  1942,  the  Commissioner  of 
Internal  Revenue,  Guy  T.  Helvering,  issued  a 
Mimeograph  letter  (MIM.5447,  1942-2  Cmn.  Bull, 
p.  280),  dated  December  7,  1942,  to  the  Collectors 
of  Internal  Revenue  and  others  concerned.  A  photo- 
copy of  said  Mimeograph  letter  is  Defendant's 
Exhibit  A. 

10.  On  September  2,  1949,  the  Treasury  Depart- 
ment of  the  United  States  issued  Treasury  Depart- 
ment Press  Release  S-2100,  dated  Friday,  Septem- 
ber 2,  1949.  A  photocopy  of  said  Press  Release 
S-2100  is  Defendant's  Exhibit  D. 

11.  On  April  11,  1950,  the  acting  Commissioner 
of  Internal  Revenue,  Fred  S.  Martin,  issued  a  letter 
ruling  MT:M:CTD  dated  April  11,  1950,  to  the 
Northwest  Fish  Traffic  Committee.  A  photocopy  of 
said  letter  ruling  MT:M:CTD  is  Defendant's  Ex- 
hibit C. 
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12.  On  June  28,  1950,  Deputy  Commissioner  of 
Internal  Revenue,  Charles  J.  Valaer,  issued  a  let- 
ter ruling  dated  June  28,  1950,  to  the  National 
Industrial  Traffic  League.  A;  photocopy  of  said  let- 
ter ruling  is  Defendant's  Exhibit  D. 

13.  On  July  7,  1950,  the  Treasury  Department 
of  the  United  States  issued  Treasury  Department 
Press  Release  S-2389,  dated  Friday,  July  7,  1950.  A 
photocopy  of  said  Press  Release  S-2389,  dated  Fri- 
day, July  7,  1950,  is  Defendant's  Exhibit  E. 

14.  No  repayment  of  any  of  the  taxes  referred 
to  hereinabove  or  any  part  of  such  taxes  ever  has 
been  made  to  plaintiff  by  any  of  the  railroad  com- 
panies collecting  the  same,  nor  has  Pacific  otherwise 
recovered  said  taxes  or  any  part  thereof.  Pacific 
has  not  consented  to  the  allowance  of  credit  or  re- 
fund of  such  taxes,  in  whole  or  in  part,  to  any  of 
the  said  railroad  companies. 

15.  Pacific  is  and  always  has  been  the  sole  and 
absolute  owner  of  its  aforesaid  claims,  and  no  trans- 
fer or  assignment  of  said  claims  or  any  part  thereof 
has  ever  been  made. 

16.  The  right  is  reserved  by  both  parties  to 
introduce  other  and  further  evidence  not  incon- 
sistent with  this  stipulation  at  the  time  of  trial, 
and  to  object  to  the  relevancy  or  materiality  of  any 
of  the  exhibits  hereinabove  identified  and  described. 
The  objection  that  an  exhibit  is  a  copy  and  not  the 
original  is  waived.  A  list  of  said  Exhibits  is  at- 
tached hereto. 
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17.  In  the  event  that  Pacific  prevails  on  any 
of  the  coiuits  in  this  proceeding,  the  parties  will 
submit  to  the  Court  an  agreed  computation  of  the 
amount  owing  by  the  United  States  to  Pacific,  to- 
gether with  interest  thereon. 

Dated  at  Seattle,  Washington,  this  3rd  day  of 
September,  1957. 

/s/  LAURANCE  S.  CARLSON, 

/s/  DANIEL  C.  BLOM,  of 

RYAN,  ASKREN  & 
MATHEWSON, 

Attorneys  for  Plaintiff. 

/s/  CHARLES  P.  MORIARTY, 

A.A.B. 

United  States  Attorney; 

/s/  ALLEN  A.  BOWDEN, 

Attorney,  Dept.  of  Justice, 
Attorneys  for  Defendants. 


LIST  OF  EXHIBITS 

Exhibit  No.  and  Description  of  Exhibit 

No.    1 — Recapitulation     of     transportation     taxes 
paid. 

No.    2— Check  No.  37601  dated  September  25,  1950, 
drawn  by  Pacific  Fruit  &  Produce  Com- 
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pany  on  the  National  Bank  of  Commerce, 
Seattle,  Wash,,  payable  to  the  order  of 
Chicago  and  North  Western  Railway  Com- 
pany in  the  smn  of  $452.55,  together  with 
two  freight  bills  paid  by  said  check. 

No.  3— Check  No.  36610  dated  September  8,  1950, 
drawTi  by  Pacific  Fruit  &  Produce  Com- 
pany on  the  National  Bank  of  Commerce, 
Seattle,  Wash,,  payable  to  the  order  of 
Chicago,  Burlington  &  Quincy  Railroad 
Company  in  the  sum  of  $664.11,  together 
with  the  freight  bills  paid  by  said  check. 

No.  4^Check  No.  24676  dated  July  13,  1950, 
drawn  by  Pacific  Fruit  &  Produce  Com- 
pany on  the  Seattle-First  National  Bank 
of  Seattle,  Wash.,  to  the  order  of  Chicago, 
Milwaukee,  St.  Paul  &  Pacific  Railroad 
Company,  in  the  sum  of  $532.85,  together 
with  freight  IdIII  paid  by  the  said  check. 

No,  5— Check  No,  38698  dated  October  9,  1950, 
drawn  by  Pacific  Fruit  &  Produce  Com- 
pany on  the  National  Bank  of  Commerce, 
Seattle,  Wash,,  to  the  order  of  the  Colo- 
rado and  Southern  Railway  Company,  in 
the  smn  of  $35.02,  together  with  freight 
bill  paid  by  the  said  check. 

No.  6— Check  No.  38983  dated  October  12,  1950, 
drawn  by  Pacific  Fruit  &  Produce  Com- 
pany on  the  National  Bank  of  Commerce 
of  Seattle,  Wash.,  to  the  order  of  Great 
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Northern  Railway  Company,  in  the  sum  of 
$632.52,  together  with  freight  bill  paid  by 
the  said  cheek. 

No.  7— Check  No.  38988  dated  October  12,  1950, 
drawn  by  Pacific  Fruit  &  Produce  Com- 
pany on  the  National  Bank  of  Commerce 
of  Seattle,  Wash.,  payable  to  the  order  of 
Northern  Pacific  Railway  Company  in  the 
sum  of  $202.59,  together  with  two  freight 
bills  paid  by  said  check. 

No.  &— Check  No.  38987  dated  October  12,  1950, 
drawn  by  Pacific  Fruit  &  Produce  Com- 
pany on  the  National  Bank  of  Commerce 
of  Seattle,  Wash.,  payable  to  the  order  of 
Southern  Pacific  Company,  in  the  siun  of 
$13.36,  together  with  two  freight  bills  paid 
by  said  check. 

No.  9— Check  No.  37621  dated  September  25,  1950, 
drawn  by  Pacific  Fruit  &  Produce  Com- 
pany on  the  National  Bank  of  Commerce 
of  Seattle,  Wash.,  payable  to  the  order  of 
Spokane,  Portland  and  Seattle  Railway 
Company,  in  the  sum  of  $380.45,  together 
with  three  freight  bills  paid  by  said  check. 

No.  10— Check  No.  38984  dated  October  12,  1950, 
drawn  by  Pacific  Fruit  &  Produce  Com- 
pany on  the  National  Bank  of  Commerce 
of  Seattle,  Wash.,  payable  to  the  order  of 
Union   Pacific   Railroad   Company  in  the 
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sum   of  $8.20,   together  with   freight  bill 
paid  by  said  check. 

No.  11— Office  copy  of  Check  No.  15712  dated  July 
24,  1950,  drawn  by  Gamble-Robinson  Com- 
pany on  the  Northwestern  National  Bank, 
Minneapolis,  Minn.,  payable  to  the  order 
of  Illinois  Central  Railroad  Company,  in 
the  sum  of  $373.04,  together  with  office 
copies  of  three  freight  bills  paid  by  said 
check. 

No.  12— Office  copy  of  Check  No.  06365  dated  Oc- 
tober 17,  1950,  drawn  by  Gamble-Robinson 
Company  on  the  Northwestern  National 
Bank,  Minneapolis,  Minn.,  payable  to  the 
order  of  Chicago,  St.  Paul,  Minneapolis  & 
Omaha  Railway  Co.,  in  the  siun  of  $374.07, 
together  with  office  copy  of  freight  bill 
paid  by  said  cheek. 

No.  13— Office  copy  of  Check  No.  15708  dated  July 
24,  1950,  drawn  by  Gamble-Robinson  Com- 
pany on  the  Northwestern  National  Bank, 
Minneapolis,  Minn.,  payable  to  the  order  of 
Chicago  Great  Western  Railway  Company, 
in  the  sum  of  $173.42,  together  with  office 
copy  of  freight  bill  i^aid  by  said  check. 

No.  14— Office  copy  of  Check  No.  01124  dated  Au- 
gust 10,  1950,  drawn  by  Gamble-Robinson 
Company  on  the  Northwestern  National 
Bank,  Minneapolis,  Minn.,  j^ayable  to  the 
order  of  Chicago,  Rock  Island  &  Pacific 
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Railroad  Co.,  in  the  sum  of  $786.93,  to- 
gether with  office  copy  of  freight  bill  paid 
by  said  check. 

No.  15— Office  copy  of  Check  No.  15388  dated  July 
13,  1950,  drawn  by  Gamble-Robinson  Com- 
pany on  the  Northwestern  National  Bank, 
Minneapolis,  Minn.,  payable  to  the  order 
of  Minneapolis,  St.  Paul  &  Sault  Ste.  Marie 
Railroad  Co.,  in  the  smn  of  $623.90,  to- 
gether with  office  copy  of  freight  bill  paid 
by  said  check. 

No.  16— Office  copy  of  Check  No.  15373  dated  July 
12,  1950,  drawn  by  Gamble-Robinson  Com- 
pany on  the  Northwestern  National  Bank, 
Minneapolis,  Minn.,  payable  to  the  order  of 
Minneapolis  &  St.  Louis  Railway  Co.,  in 
the  siun  of  $627.99,  together  with  office 
copy  of  freight  bill  paid  by  said  check. 

A — Mimeograph    letter    (Mini.    5447,    1942-2 
Cum.  Bull.  p.  280)  dated  December  7,  1942. 

B — Treasury      Department      Press      Release 
S-2100,  dated  Friday,  September  2,  1949. 

C — I^etter  ruling  of  Acting  Commissioner  of 
Internal  Revenue,  dated  April  11,  1950. 

D — Letter  ruling  of  Deputy  Commissioner  of 
Internal  Revenue,  dated  June  28,  1950. 

E — Treasury      Department      Press      Release 
S-2389,  dated  Friday,  July  7,  1950. 

[Endorsed] :     Filed  September  4,  1957. 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Division 

No.  4291 

PACIFIC  GAMBLE  ROBINSON  CO.,  a  Corpo- 
ration, 

Plaintiff, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 
Before  Judge  Bowen. 

September  6,  1957 

COURT'S  ORAL  OPINION 

The  Court :  Respecting  the  weight  of  the  Kellogg 
case  (133  F.  Supp.  387),  the  Court  of  Claims  de- 
ciding that  case  is  not  a  District  Court  of  the 
United  States  such  as  this  one.  That  court  is  a  court 
set  up  by  the  Congress  with  a  very  specialized — a 
very  important — jurisdiction  under  which  that  court 
specializes  in  the  adjudication  of  claims  by  and 
against  the  Government  of  the  United  States.  It 
has  had  vast  experience  in  that  field,  which  includes 
the  interpretation  of  tax  laws  such  as  the  one  on 
which  the  claims  in  this  action  are  based. 

It  is  a  very  risky  matter  at  best  for  this  Court, 
in  the  absence  of  other  controlling  authority,  to 
knowingly  decline  to  follow  the  pertinent  rulings 
of  the  Court  of  claims  in,  a  case  involving  a  tax 
refund  claim  against  the  United  States,  especially 
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when  such  rulings  are  made  by  the  Court  of  Claims 
in  a  tax  refimd  case  involving  this  very  same  tax 
statute  (26  U.S.C.A.  §3475(a))  and  facts  very  simi- 
lar to  those  in  the  case  now  before  this  Court. 

Although  one  of  the  necessary  3-majority  of  the 
judges  in  the  Kellogg  case  rested  his  concurrence 
with  the  majority  ruling  on  the  ground  that  the 
''payment"  in  Canada  by  checks  on  banks  in  the 
United  States  was  a  pajrment  in  the  United  States, 
the  majority  opinion  sets  out  the  Senate  (legisla- 
tive) Report  on  the  Bill  providing  for  statutory 
amendment  that  the  Government's  construction  of 
the  Statute  on  which  was  based  the  Government's 
exaction  of  the  tax  in  that  case  was  without  the 
amendment  the  correct  construction — in  effect,  that 
the  tax  was  payable  even  if  the  transportation 
charges  were  in  fact  paid  in  Canada.  With  that 
Senate  Report  and  construction  this  Court  agrees 
for  the  reasons  set  out  in  the  majority  opinion  in 
the  Kellogg  case. 

In  this  case  this  Court  feels  impelled  to  apply  the 
rule  laid  down  in  the  Kellogg  case  by  the  Court  of 
Claims,  and  also  the  construction  of  the  statute 
approved  by  the  Senate  (legislative)  Report  set 
out  in  the  majority  opinion  in  that  case. 

Being  so  minded,  it  is  the  opinion,  finding,  con- 
clusion and  decision  of  the  Court  that  the  true  and 
lawful  meaning  of  this  statute  does  not  validate  the 
escape  of  the  taxpayer  from  liability  for  the  tax 
here  in  question  by  this  deviation  on  their  })art  in 
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selecting  a  non-tax  place  for  making  payment  of  the 
freight  charges  on  which  were  computed  the  taxes 
sought  to  be  refunded  by  this  litigation. 

Therefore,  the  plaintiff  should  take  nothing  by  its 
complaint  in  this  action  and  the  same  should  be 
dismissed  with  taxable  costs  in  favor  of  the  de- 
fendant. 

[Endorsed] :    Filed  September  16,  1957. 


[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND 
CONCLUSIONS  OF  LAW 

This  case  came  on  for  trial  before  the  Court  at 
Seattle,  Washington,  on  September  6,  1957.  Plain- 
tiff appeared  by  Ryan,  Askren  &  Mathewson,  and 
was  represented  in  court  by  Daniel  C.  Blom;  and 
the  defendant  appeared  by  Charles  P.  Moriarty, 
United  States  Attorney  for  the  Western  District 
of  Washington,  and  was  represented  in  court  by 
Allen  A.  Bowden,  Attorney,  Department  of  Justice, 
and  Thomas  R.  Winter,  Special  Assistant  to  the  Re- 
gional Counsel,  Internal  Revenue  Service. 

The  Coui't,  having  considered  the  Stipulation  of 
Facts,  and  evidence  and  exhibits  introduced  by  the 
parties,  and  the  arguments  and  briefs  of  counsel, 
and  being  fully  advised  in  the  premises,  and  having 
heretofore  rendered  an  oral  opinion,  now  finds  the 
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facts  herein  and  states  its  conclusions  of  law  as 
follows : 

Findings  of  Fact 

1.  The  plaintiff,  Pacific  Gamble  Robinson  Co. 
(hereinafter  referred  to  as  "Pacific"),  was  at  all 
times  mentioned  herein  and  it  now  is  a  Delaware 
corporation,  with  its  principal  place  of  business  in 
Seattle,  King  County,  Washington.  This  Court  has 
jurisdiction  of  the  cause  under  the  provisions  of 
Title  28,  United  States  Code,  Sec.  1346(a)(1). 

2.  At  all  times  mentioned  herein,  Pacific  was 
engaged  in  the  wholesaling  of  fresh  fruits  and  vege- 
tables and  processed  foodstuffs  in  the  United  States, 
as  well  as  through  subsidiaries  in  Canada.  It  eon- 
ducted  its  business  in  the  State  of  Washington  and 
other  western  States  under  the  trade  name  and  style 
of  "Pacific  Fruit  &  Produce  Co.,"  and  in  the  mid- 
western  part  of  the  United  States  under  the  trade 
name  and  style  of  "Gamble-Robinson  Company." 
The  main  offices  of  Pacific  were  maintained  at  Se- 
attle, Washington,  for  operations  conducted  under 
the  name  of  "Pacific  Fruit  &  Produce  Co."  and  at 
Minneapolis,  Minnesota,  for  operations  eonductinl 
under  the  name  of  "Gamble-Robinson  Company." 
Branch  offices  of  Pacific  Fruit  &  Produce  Company 
receiving  transportation  services  hereinafter  men- 
tioned were  maintained  in  various  cities  in  Colo- 
rado, Idaho,  part  of  Montana,  part  of  Nebraska, 
Oregon,  part  of  South  Dakota,  Washington,  Wyo- 
ming and  Utah.  Branch  offices  of  Gamble-Robinson 
Company  receiving  such  services  were  maintained  in 
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tiff's  Exhibits  11  through  16  herein  are  photo-copies 
of  office  copies  of  checks  together  with  the  freight 
bills  in  payment  of  which  they  were  issued.  All 
other  checks  paid  to  each  of  the  aforesaid  railroad 
companies  and  the  freight  bills  in  payment  of  which 
they  were  issued  were  in  substantially  the  same  form 
as  the  examples  pertaining  to  such  railroad  com- 
pany. The  said  photo-copies  are  true  copies  which 
were  received  in  evidence  in  lieu  of  all  the  originals, 
and  are  given  the  same  force  and  probative  effect  as 
would  be  given  all  the  original  checks  and  freight 
bills  pertaining  to  the  payments  hereinabove  men- 
tioned. (Retained  office  copies  have  been  used  where 
originals  were  not  in  existence.) 

5.  Checks  and  freight  bills  totaling  $812,810.10, 
together  with  the  three  per  cent  (3%)  transporta- 
tion tax  thereon  totaling  $25,164.28  were  remitted 
to  the  offices  of  the  respective  railroad  companies 
in  Vancouver,  B.  C,  Canada,  in  the  following 
manner : 

(a)  Pacific's  office  in  Seattle,  Washing-ton,  upon 
receipt  of  the  above-mentioned  freight  bills  from 
time  to  time  from  the  respective  branches  of  Pa- 
cific Fruit  &  Produce  Company,  as  set  forth  in 
plaintiff's  Exhibit  1,  drew  checks  upon  Pacific's 
account  in  either  the  National  Bank  of  Commerce 
or  Seattle-First  National  Bank,  both  of  Seattle, 
Washington,  payable  to  the  respective  railroad  coui- 
panies  in  the  amount  of  one  or  more  freight  bills, 
including  the  three  per  cent  (3%)  transportation 
tax  thereon. 
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(b)  The  said  checks,  together  with  the  freight 
bills  pertaining  thereto,  were  mailed  to  representa- 
tives of  Pacific  in  care  of  Slade  &  Stewart,  Ltd., 
454  Prior  Street,  Vancouver,  B.  C,  which  was  at  all 
times  mentioned  in  the  complaint  a  subsidiary  of 
Pacific.  The  said  representatives  of  Pacific  who  re- 
sided in  Vancouver,  B.  C,  and  the  dates  during 
which  they  so  served  follow: 

Robert  J.  Wood,  July  6,  1950,  to  August  27, 
1950;  William  Richmond,  August  28,  1950,  to 
Oct.  20,  1950;  F.  J.  Bates,  October  31,  1950,  to 
November  16,  1950. 

(c)  Upon  the  dates  or  during  the  periods  stated 
after  their  names,  the  said  representatives  of  Pa- 
cific delivered  the  said  freight  bills  and  checks  dur- 
ing regular  business  hours  to  the  duly  authorized 
agents  of  the  railroad  companies  concerned  at  their 
respective  offices  in  Vancouver,  B.  C. 

(d)  The  said  agents  of  the  railroad  companies, 
on  behalf  of  their  respective  principals,  accepted 
the  said  checks  in  Vancouver,  B.  C,  then  and  there 
marked  the  freight  bills  with  an  ink  stamp,  show- 
ing the  word  "Paid,"  or  words  to  the  same  effect, 
the  date,  and  the  location  of  the  agent's  office  in 
Canada.  The  agents  then  returned  the  receipted  bills 
to  the  representatives.  The  said  tax  so  collected  was 
paid  by  each  of  the  railroad  companies  concerned 
to  the  Collector  of  Internal  Revenue  in  the  district 
in  which  it  had  its  principal  place  of  business.  The 
said  checks  were  in  due  course  presented  to  the 
l:)anks  upon  which  they  were  drawn,  and  were  hon- 
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ored  by  them.  At  all  times  after  the  said  checks  were 
issued,  and  until  they  were  paid,  there  were  sufficient 
funds  in  Pacific's  account  in  the  said  banks  to  pay 
them. 

(e)  The  salaries  of  the  said  representatives  of 
Pacific  were  paid  in  part  of  Slade  &  Stewart,  Ltd., 
by  which  they  were  also  employed,  and  in  part  by 
Pacific.  The  aforesaid  functions  of  the  said  rep- 
resentatives were  the  only  functions  performed  by 
them  for  Pacific. 

6.  Checks  and  freight  bills  totaling  $1,620,321.98, 
together  with  the  three  per  cent  (3%)  tax  thereon 
totaling  $48,619.11,  were  remitted  to  the  offices  of  the 
respective  railroad  companies  in  Winnipeg,  Mani- 
toba, Canada,  in  the  following  manner : 

(a)  Pacific's  office  in  Minneapolis,  Minnesota, 
upon  receipt  from  time  to  time  of  the  above-men- 
tioned freight  bills  from  the  branch  offices  of 
Gamble-Robinson  Company,  drew  checks  upon  its 
account  in  the  Northwestern  National  Bank,  Minne- 
apolis, Minnesota,  to  the  respective  railroad  com- 
panies, in  the  amount  of  one  or  more  freight  bills, 
including  the  three  per  cent  (3%)  transportation 
tax  thereon. 

(b)  The  said  checks,  together  with  the  freight 
bills  to  which  they  pertained,  were  mailed  to  A.  A. 
McGibbon,  P.O.  Box  697,  Winnipeg,  Manitoba,  Can- 
ada, who  resided  in  the  said  city.  The  said  A.  A. 
McGibbon  was  employed  by  Pacific  for  the  sole  pur- 
pose of  paying  the  said  freight  bills. 
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(c)  The  said  freight  bills  and  checks  were  de- 
livered b}^  the  said  A.  A.  McGibbon  during  regular 
business  hours  to  the  duly  authorized  agents  of  the 
railroad  companies  concerned  at  their  respective 
offices  in  Winnipeg,  Manitoba. 

(d)  The  said  agents  of  the  railroad  companies, 
on  behalf  of  theii-  respective  principals,  accepted 
the  said  checks  in  Winnipeg,  Manitoba,  then  and 
there  marked  the  freight  bills  with  an  ink  stamp, 
showing  the  word  "Paid,"  or  words  to  the  same 
effect,  the  date,  and  the  location  of  the  agent's  office 
in  Canada.  The  agents  then  returned  the  receipted 
bills  to  the  said  A.  A.  McGibbon.  The  said  tax  so 
collected  was  paid  by  each  of  the  railroad  companies 
concerned  to  the  Collector  of  Internal  Revenue  in 
the  district  in  which  it  had  its  principal  place  of 
business.  The  said  cheeks  were,  in  due  course,  pre- 
sented to  the  bank  upon  which  they  were  drawn, 
and  were  honored  by  it.  At  all  times  after  the  said 
checks  were  issued,  and  until  they  were  paid,  there 
were  sufficient  funds  in  Pacific's  account  in  the  said 
bank  to  pay  them. 

(e)  The  salary  of  the  said  A.  A.  McGibbon  was 
paid  by  Pacific. 

7.  Checks  and  freight  bills  totaling  $171,880.39, 
together  with  the  three  per  cent  (3%)  transporta- 
tion tax  thereon  totaling  $5,153.78,  were  remitted 
to  the  offices  of  the  respective  railroad  companies  in 
Toronto,  Ontario,  Canada,  in  the  following  manner: 
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(a)  Pacific's  office  in  Minneapolis,  Minnesota, 
upon  receipt  from  time  to  time  of  the  above-men- 
tioned freight  bills  from  the  branch  offices  of  Gam- 
ble-Robinson Company,  drew  cheeks  upon  its  ac- 
count in  the  Northwestern  National  Bank,  Minne- 
apolis, Minnesota,  to  the  respective  railroad 
companies,  in  the  amount  of  one  or  more  freight 
bills,  including  the  three  per  cent  (3%)  transporta- 
tion tax  thereon. 

(b)  The  said  checks,  together  with  the  freight 
bills  to  which  they  pertained,  were  mailed  to  Peter 
McKercher,  P.O.  Box  313,  Toronto,  Ontario,  Can- 
ada. The  said  Peter  McKercher  resided  in  Toronto, 
Ontario,  and  was  an  employee  of  Gamble-Robinson, 
Ltd.,  a  subsidiary  of  Pacific  with  offices  in  Toronto, 
Ontario. 

(c)  The  said  freight  bills  and  checks  were  de- 
livered by  the  said  Peter  McKercher  during  regular 
business  hours  to  the  duly  authorized  agents  of  the 
railroad  companies  concerned  at  their  respective 
offices  in  Toronto,  Ontario. 

(d)  The  said  agents  of  the  railroad  companies, 
on  behalf  of  their  respective  principals,  accepted  the 
said  cheeks  during  regular  business  hours  in  To- 
ronto, Ontario,  then  and  there  marked  the  freight 
bills  with  an  ink  stamp,  showing  the  word  "Paid," 
or  words  to  the  same  effect,  the  date,  and  the  loca- 
tion of  the  agent's  office  in  Canada.  The  agents  then 
returned  the  receipted  bills  to  the  said  Peter  Mc- 
Kercher. The  said  tax  so  collected  was  paid  by  each 
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of  the  railroad  companies  concerned  to  the  Collector 
of  Internal  Revenue  in  the  district  in  which  it  had 
its  principal  place  of  business.  The  said  checks  were, 
in  due  course,  presented  to  the  bank  upon  which 
they  were  drawn  and  were  honored  by  it.  At  all 
times  after  the  said  checks  were  issued,  and  until 
they  were  paid,  there  were  sufficient  funds  in  Pa- 
cific's account  in  the  said  bank  to  pay  them. 

(e)  The  salary  of  the  said  Peter  McKercher  was 
paid  by  Gamble-Robinson,  Ltd.,  and  the  aforesaid 
functions  were  performed  by  him  in  addition  to 
other  duties. 

8.  Pacific,  within  the  time  prescribed  by  law,  to 
wit,  on  June  28,  1954,  filed  with  each  District  Di- 
rector of  Internal  Revenue  for  the  Collection  Dis- 
trict in  which  any  of  the  aforesaid  railroad  com- 
panies had  its  principal  place  of  business,  as  shown 
in  plaintiff's  Exhibit  1,  a  separate  claim  on  Treas- 
ury Department  Form  843,  for  refund  of  the  taxes 
jjaid  by  Pacific  to  such  railroad  company,  asserting 
that  the  amounts  paid  by  Pacific  to  such  railroad 
company  for  transportation  of  property  were  not  tax- 
able under  Section  3475  of  the  Internal  Revenue 
Code  of  1939,  as  amended,  or  at  all,  and  were  illegal ly 
collected,  since  such  amounts  were  not  paid  within 
the  United  States.  These  claims  were  prepared  and 
filed  in  the  manner  and  form  required  by  and  in  ac- 
cordance with  the  provisions  of  Section  3313  of  the 
Internal  Revenue  Code  of  1939,  as  amended,  and 
Reflation  113,  Section  143.61.  All  of  the  said  claims 
were  denied  in  full  by  the  Commissioner  of  Internal 
Revenue,  through  his  designated  agents,  by  notice  of 
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disallowance  bv  registered  mail  to  Pacific,  in  ac- 
cordance with  the  provisions  of  Section  3772(a)(2) 
of  the  Internal  Revenue  Code  of  1939.  All  of  the 
said  notices  were  mailed  Pacific  on  October  6,  1955, 
except  the  notice  denying  the  claim  for  refmid  of 
t-axes  paid  to  the  Union  Pacific  Railroad  Company, 
which  was  so  mailed  on  December  23,  1954,  and  that 
notice  denying  the  claim  for  the  refund  of  taxes 
paid  to  the  Colorado  and  Southern  Railway  Com- 
pany, which  was  so  mailed  on  April  11,  1955. 

9.  On  December  7,  1942,  the  Commissioner  of 
Internal  Revenue,  Guy  T.  Helvering,  issued  a 
Mimeograph  letter  (Mim.  5447,  1942-2  Cum.  Bull, 
p.  280),  dated  December  7,  1942,  to  the  Collectors 
of  Internal  Revenue  and  others  concerned,  A  photo- 
copy of  said  Mimeograph  letter  is  Defendant's  Ex- 
hibit A-1. 

10.  On  September  2,  1949,  the  Treasury  Depart- 
ment of  the  United  States  issued  Treasury  Depart- 
ment Press  Release  S-2100,  dated  Friday,  Septem- 
ber 2,  1949.  A  photo-copy  of  said  Press  Release 
S-2100  is  Defendant's  Exhibit  A-2. 

11.  On  April  11,  1950,  the  acting  Commissioner 
of  Internal  Revenue,  Fred  S.  Martin,  issued  a  letter 
ruling  MT:M:CTD,  dated  April  11,  1950,  to  the 
Northwest  Fish  Traffic  Committee.  A  photo-copy  of 
said  letter  ruling  MT:M:CTD  is  Defendant's  Ex- 
hibit A-3. 

12.  On  Jmie  28,  1950,  Deputy  Commissioner  of 
Internal  Revenue,  Charles  J.  Valaer,  issued  a  letter 
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ruling  dated  June  28,  1950,  to  the  National  Indus- 
trial Traffic  League.  A  photocopy  of  said  letter  rul- 
ing is  Defendant's  Exhibit  A-4. 

13.  On  July  7,  1950,  the  Treasury  Department 
of  the  United  States  issued  a  Treasury  Department 
Press  Release  S-2389,  dated  Friday,  July  7,  1950. 
A  photo-copy  of  said  Press  Release  S-2389,  dated 
Friday,  July  7,  1950,  is  Defendant's  Exhibit  A-5. 

14.  No  repayment  of  any  of  the  taxes  referred 
to  hereinabove  or  any  part  of  such  taxes  ever  has 
been  made  to  plaintiff  by  any  of  the  railroad  com- 
panies collecting  the  same,  nor  has  Pacific  otherwise 
recovered  said  taxes  or  any  part  thereof.  Pacific 
has  not  consented  to  the  allowance  of  credit  or  re- 
fund of  such  taxes,  in  whole  or  in  part,  to  any  of 
the  said  railroad  companies. 

15.  Pacific  is  and  always  has  been  the  sole  and 
absolute  owner  of  its  aforesaid  claims,  and  no  trans- 
fer or  assignment  of  said  claims  or  any  part  thereof 
has  ever  been  made.  The  copy  of  Transcript  of 
"Court's  Oral  Opinion"  herein  filed  this  day  is 
liereby  referred  to  and  made  part  hereof. 

Conclusions  of  Law 

I. 

The  Court  has  jurisdiction  of  the  parties  and 
subject  matter  of  this  action. 

II. 

The  plaintiff  was  required  by  Section  3475(a)  of 
the  Internal  Revenue  Code  of  1939  to  pay  trans- 
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portation  taxes  on  shipments  of  property  whieh 
were  made  entirely  within  the  United  States,  and 
the  opinion,  findings  and  conclusions,  and  the  deci- 
sion of  the  Court  announced  September  6,  1957, 
herein,  and  the  whole  thereof,  are  hereby  incorpo- 
rated as  a  part  of  these  findings  and  conclusions. 

III. 

The  transportation  taxes  imposed  by  Section 
3475(a)  of  the  Internal  Revenue  Code  of  1939  were 
legally  imposed  and  collected  from  plaintiff,  and 
judgment  should  be  entered  for  the  defendant,  and 
for  costs  to  be  fixed  by  the  Clerk. 

Done  in  Open  Court  this  16th  day  of  September, 
1957. 

/s/  JOHN  C.  BOWEN, 

United  States  District  Judge. 

Presented  by. 

/s/  THOMAS  R.  WINTER. 


Receipt  of  copy  acknowledged. 
[Endorsed]:    Filed  Sept.  16,  1957. 
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In  tlie  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision 

Civil  Action  No.  4291 

PACIFIC  GAMBLE-ROBINSON  CO.,  a  Corpo- 
ration, 

Plaintiff, 

vs. 

UNITED  STATES  OP  AMERICA, 

Defendant. 

JUDGMENT 

This  case  came  on  for  trial  before  the  Court  at 
Seattle,  Washington,  on  September  6,  1957.  Plain- 
tiff appeared  by  Ryan,  Askren  &  Mathewson,  and 
was  represented  in  court  by  Daniel  C.  Blom;  and 
the  defendant  appeared  by  Charles  P.  Moriarty, 
United  States  Attorney  for  the  Western  District 
of  Washington,  and  was  represented  in  court  by 
Allen  A.  Bowden,  Attorney,  Department  of  Justice, 
and  Thomas  R.  Winter,  Special  Assistant  to  the 
Regional  Counsel,  Internal  Revenue  Service. 

The  Court,  having  considered  the  Stipulation  of 
Pacts,  and  evidence  and  exhibits  introduced  by  the 
parties,  and  the  arguments  and  briefs  of  counsel, 
and  being  fully  advised  in  the  premises,  and  having 
heretofore  rendered  an  oral  opinion,  and  the  Court 
having  entered  its  Findings  of  Fact  and  Conclusions 
of  Law  herein,  it  is  in  conformity  therewith 

Ordered,  Adjudged  and  Decreed  that  plaintiff'  take 
nothing  from  this  action,  and  its  complaint  be  dis- 
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missed  with  prejudice,  and  that  judgment  be  en- 
tered for  the  defendant  herein  and  for  its  costs 
hereby  taxed  in  the  sum  of  $20.00. 

Done  in  Open  Court  this  16th  day  of  September, 
1957. 

/s/  JOHN  C.  BOWEN, 

United  States  District  Judge. 
Presented  by : 

/s/  THOMAS  R.  WINTER. 

Receipt  of  copy  acknowledged. 
[Endorsed] :     Filed  Sept.  16,  1957. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  Is  Hereby  Given  that  Pacific  Gamble- 
Robinson  Co.,  a  Delaware  corporation,  the  plaintiff 
above  named,  hereby  appeals  to  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit  from  the 
final  judgment  entered  in  the  above-entitled  cause 
in  favor  of  the  defendant  the  United  States  of 
America  on  September  16,  1957. 

RYAN,  ASKREN  & 
MATHEWSON, 

/s/  LAURANCE  S.  CARLSON, 

/s/  DANIEL  C.  BLOM, 

Attorneys  for  Appellant. 

[Endorsed]:     Filed  Nov.  8,  1957. 
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[Title  of  District  Court  and  Cause.] 

BOND  FOR  COSTS  ON  APPEAL 

Know  All  Men  by  These  Presents : 

That  we,  Pacific  Gamble-Robinson  Co.,  a  Dela- 
ware corporation,  as  principal,  and  Hartford  Ac- 
cident &  Indemnity  Company,  as  surety,  are  held 
and  firmly  bound  unto  the  United  States  of  America, 
the  defendant  herein,  in  the  full  and  just  sum  of 
Two  Hundred  Fifty  Dollars  ($250),  to  be  paid  to 
the  said  the  United  States  of  America,  its  successors 
or  assigns;  to  which  payment,  well  and  truly  to  be 
made,  we  bind  ourselves,  our  successors  and  as- 
signs, jointly  and  severally,  by  these  presents. 

Whereas,  on  September  16,  1957,  in  the  above- 
entitled  Court  and  cause,  a  judgment  was  rendered 
in  favor  of  the  defendant  the  United  States  of 
America  and  against  the  plaintiff  Pacific  Gamble- 
Robinson  Co.,  and  the  said  Pacific  Gamble-Robin- 
son Co.  having  filed  a  notice  of  appeal  from  such 
judgment  to  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit; 

Now,  Therefore,  the  condition  of  this  obligation 
is  such  that  if  the  said  Pacific  Gamble-Robinson 
Co.  shall  ])rosecute  said  appeal  to  effect  and  shall 
pay  all  costs  if  the  appeal  is  dismissed  or  the  judg- 
ment affirmed,  or  such  costs  as  the  said  Court  of 
Appeals  may  award  against  the  said  Pacific  Gamble- 
Robinson  Co.  if  the  judgment  is  modified,  then  this 
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obligation  to  be  void;  otherwise  to  remain  in  full 
force  and  effect. 

Sealed  with  our  seals  and  dated  this  5th  day  of 
November,  1957. 

PACIFIC  GA]\IBLE-ROBIN- 
SON  CO., 

By  /s/  R.  MILLER, 

Its  Executive  Vice  President, 
Principal. 

[Seal]  HARTFORD  ACCIDENT  & 

INDEMNITY  COMPANY, 

By  /s/  D.  M.  ADAMS, 

Attorney-in-Fact,  Surety. 

[Endorsed] :     Filed  Nov.  8,  1957. 


[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS  ON  WHICH 
APPELLANT  INTENDS  TO  RELY 

The  i^oints  on  which  the  appellant,  Pacific  Gam- 
ble-Robinson Co.,  intends  to  rely  in  comiection  with 
its  appeal  from  the  judgment  entered  in  this  action 
on  September  16,  1957,  are  as  follows : 

1.  Section  3475(a)  of  the  Internal  Revenue  Code 
of  1939,  as  in  effect  prior  to  November  1,  1950.  in 
plain  and  miambiguous  language,  imposed  a  tax  only 
upon  ''the  amount  paid  within  the  United  States" 
for  transportation  from  one  point  in  the  United 
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States  to  another.  It  was  erroneous  for  the  Court 
to  construe  the  said  statute  as  imposing  the  tax 
upon  amounts  paid  without  the  United  States  by 
appellant  upon  such  transportation,  to  wit,  in  Can- 
ada, and  to  conclude  as  a  matter  of  law  that  the 
plaintiff  was  not  entitled  to  a  refund  of  the  tax  col- 
lected from  it  on  amounts  so  paid  by  it. 

2.  The  Court  should  have  concluded  as  a  matter 
of  law  that  the  aforesaid  amounts  paid  for  trans- 
portation by  the  plaintiff  were  not  amounts  "paid 
within  the  United  States"  within  the  purview  of 
Section  3475(a)  of  the  Internal  Revenue  Code  of 
1939,  as  amended. 

3.  The  facts,  as  fully  stipulated  and  as  found 
by  the  Court,  compelled  a  conclusion  that  the  plain- 
tiff was  entitled  to  recover  the  tax  collected  from 
it  in  the  amount  of  $78,937.17,  together  with  interest 
thereon  as  provided  by  law,  and  did  not  support  the 
conclusion  of  the  Court  that  the  said  tax  was  prop- 
erly and  lawfully  collected. 

RYAN,  ASKREN  & 
MATHEWSON, 

/s/  LAURANCE  S.  CARLSON, 

/s/  DANIEL  C.  BLOM, 

Attorneys  for  Appellants. 

Receipt  of  copy  acknowledged. 
[Endorsed] :     Filed  Dec.  4,  1957. 
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[Title  of  District  Court  and  Cause.] 

ORDER  FOR  TRANSMISSION 
OF  ORIGINAL  EXHIBITS 

This  Matter  having  come  on  for  hearing  on  the 
oral  motion  of  the  plaintiff-appellant ;  and  the  Court 
being-  fuUy  advised : 

It  Is  Hereby  Ordered  that  aU  the  original  exhibits 
in  the  above-entitled  cause  be  transmitted  by  the 
Clerk  of  this  Court  to  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit,  with  the  appellate 
record  in  said  cause,  so  that  the  same  may  be  con- 
sidered by  said  Court  in  lieu  of  certified  copies 
thereof. 

Done  in  Open  Court  this  6th  day  of  December, 
1957. 

/s/  JOHN  C.  BOWEN, 
Judge. 
Presented  by : 

RYAN,  ASKREN  & 
MATHEWSON, 

Attorneys  for  Plaintiff- 
Api^ellant. 
Approved  by: 

/s/  THOMAS  R.  WINTER, 

Attorneys  for  Defendant- 
Respondent. 

[Endorsed] :     Filed  Dec.  6,  1957. 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK,  U.  S.  DISTRICT 
COURT,  TO  RECORD  ON  APPEAL 

United  States  of  America, 

Western  District  of  Washington — ss. 

I,  Millard  P.  Thomas,  Clerk  of  the  United  States 
District  Court  for  the  Western  District  of  Wash- 
ington, do  hereby  certify  that  pursuant  to  the  provi- 
sions of  Subdivision  1  of  Rule  10  of  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  and 
Rule  75  (o)  FRCP,  and  designation  of  counsel,  I 
am  transmitting  herewith  the  following  original 
documents  in  the  file  dealing  with  the  above-entitled 
action,  including  exhibits,  as  the  record  on  appeal 
herein  to  the  LTnited  States  Court  of  Appeals  for 
the  Ninth  Circuit  at  San  Francisco,  said  papers 
and  documents  being  identified  as  follows: 

1.  Complaint,  filed  Dec.  17,  1956,  with  Exhibit 
"A"  attached. 

4.     Answer,  filed  Feb.  15,  1957. 

10.     Stipulation  of  Facts,  filed  Sept.  4,  1957. 

13.  Court  Reporter's  Transcript  of  Court's  Oral 
Opinion,  filed  9-16-57. 

15.  Findings  of  Fact  and  Conclusions  of  Law, 
filed  Sept.  16,  1957. 

16.  Judgment,  filed  Sept.  16,  1957,  for  Defend- 
ant. 

18.  Notice  of  Appeal,  filed  Nov.  8,  1957. 

19.  Bond  for  Costs  on  Appeal,  filed  11-8-57. 
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20,  Statement  of  Points  on  Which  Appellant  In- 
tends to  Rely,  filed  12-4-57. 

21,  Designation  of  Contents  of  Record  on  Ap- 
peal, med  12-4-57. 

22,  Order  Directing  Transmission  of  Original 
Exhibits,  filed  Dee.  6,  1957. 

Plaintiff  Exhibits  numbered  1  to  19,  inclu- 
sive, and 

Defendant  Exhibits  numbered  A-1  to  A-5,  in- 
clusive. 

I  further  certify  that  the  following  is  a  true  and 
correct  statement  of  all  expenses,  costs,  fees  and 
charges  incurred  in  my  office  by  appellant  for  prepa- 
ration of  the  record  on  appeal  in  this  cause,  to  wit : 
Piling  fee,  Notice  of  Appeal,  $5.00;  and  that  said 
amount  has  been  paid  to  me  by  counsel  for  the  ap- 
pellant. 

Witness  my  hand  and  official  seal  at  Seattle  this 
9th  day  of  December,  1957. 

MILLARD  P.  THOMAS, 
Clerk; 

By  /s/  TRUMAN  EAGER, 
Chief  Deputy. 
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[Endorsed]:  No.  15818.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Pacific  Gamble- 
Robinson  Co.,  a  Corporation,  Appellant,  vs.  United 
States  of  America,  Appellee.  Transcript  of  Record. 
Appeal  from  the  United  States  District  Court  for 
the  Western  District  of  Washington,  Northern  Di- 
vision. 

Filed  December  11,  1957. 

Docketed:  December  18,  1957. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  15818 

PACIFIC  GAMBLE-KOBINSON  CO.,  a  Corpo- 
ration, 

Appellant, 

vs. 

THE  UNITEB  STATES  OF  AMERICA, 

Appellee. 

STATEMENT  OF  POINTS  ON  WHICH 
APPELLANT  INTENDS  TO  RELY 

Appellant,  Pacific  Gamble-Robinson  Co.,  hereby 
adopts  by  reference  as  the  Statement  of  Points  on 
Which  Appellant  Intends  to  Rely,  the  "Statement 
of  Points  on  Which  Appellant  Intends  to  Rely" 
heretofore  filed  in  the  District  Court  of  the  United 
States  for  the  Western  District  of  Washington, 
Northern  Division,  and  by  the  Clerk  of  said  Court 
transmitted  to  this  Court  as  Document  20  in  the 
above-entitled  cause. 

RYAN,  ASKREN  & 
MATHEWSON, 

LAURANCE  S.  CARLSON, 
DANIEL  C.  BLOM, 

Attorneys  for  Appellant,  Pa- 
cific Gamble-Robinson  Co. 

[Endorsed] :     Filed  Jan.  7,  1958. 
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United  States  Comrt  of  Appeals 

For  the  Nintli  Circuit 


Pacific  Gamble  Robinson  Co., 
a  corporation,  Appellant, 

vs. 
United  States  of  America,        Appellee. 


No.  15818 


Appeal  from  the  United  States  District  Court  for 

THE  Western  District  of  Washington, 

Northern  Division 

Honorable  John  C.  Bowen 
United  States  District  Judge 


APPELLANT'S  BRIEF 


STATEMENT  OF  JURISDICTION 

In  this  civil  action,  appellant,  Pacific  G-amble  Robin- 
son Co.,  a  corporation  (which  will  be  referred  to  here- 
inafter as  "Pacific"),  sought  to  recover  transportation 
taxes  which  it  contends  were  illegally  and  erroneously 
collected  from  Pacific  under  Section  3475  of  the  In- 
ternal Revenue  Code  of  1939,  as  amended  (Section 
620(a)  of  the  Revenue  Act  of  1942)  (R.  4).  The  cause 
was  tried  in  the  District  Court  for  the  Western  District 
of  Washington,  Northern  Division,  before  the  Honor- 
able John  C.  Bowen,  sitting  without  a  jury  (R.  50).  The 
said  District  Court  had  jurisdiction  of  the  cause  under 
Title  28,  U.S.C,  Section  1346(a)(1)  (R.  51).  After 
trial,  a  judgment  was  entered  in  favor  of  the  defend- 

[1] 


ant  September  16,  1957  (R.  63).  Appeal  was  taken  on 
November  8, 1957  (R.  64)  and  filed  in  this  court  on  De- 
cember 11,  1957  (R.  71).  This  court  has  jurisdiction  of 
the  appeal  under  Title  28  U.S.C,  Sections  1291  and 
1294  (1). 

STATEMENT  OF  THE  CASE 

Payment  of  Freight  Bills  Covering  Transportation  of 

Property  Originating  Between  June  30,  1950,  and 

October  31,  1950 

Pacific  was  in  1950  and  it  now  is  a  Delaware  corpo- 
ration engaged  in  the  wholesaling  of  fresh  fruits  and 
vegetables  and  processed  food  stuifs  in  various  states 
of  the  United  States,  as  well  as,  through  subsidiaries,  in 
Canada.  Its  principal  place  of  business  was  and  is  in 
Seattle,  Washington  (R.  51). 

It  maintained  branches  in  various  cities  in  Colorado, 
Idaho,  Montana,  Nebraska,  Oregon,  South  Dakota, 
Utah,  Washington  and  Wyoming  (see  first  column  of 
Exhibit  A  to  the  Complaint  of  plaintife  (R.  21-24;  Ex- 
hibit 1),  in  which  it  did  business  under  the  name  of 
"Pacific  Fruit  and  Produce  Company,"  with  its  main 
office  for  these  operations  in  Seattle  (R.  51).  It  had 
other  branches  in  various  cities  in  which  it  did  business 
under  the  name  of  "Gamble-Robinson  Company,"  with 
its  main  office  for  these  operations  in  Minneapolis,  Min- 
nesota (R.  51-2).  Pacific  had  a  subsidiary  corporation 
known  as  Slade  &  Stewart,  Ltd.,  in  Vancouver,  B.  C. 
(R.  55),  and  a  subsidiary  corporation  known  as  Gam- 
ble-Robinson, Ltd.,  in  Toronto  (R.  58). 

During  the  period  of  July  through  November  of  1950, 


Pacific  received  freight  bills  from  various  railroad 
companies  with  which  it  dealt  (R.  52,  and  see  Exhibit  A 
to  Complaint,  R.  21-4,  and  Exhibit  1) ,  for  the  rail  trans- 
portation of  food  stuffs  to  and  between  its  offices  and 
branches  within  the  United  States.  This  transportation 
originated  prior  to  November  1,  1950  (R.  52).  Each  of 
the  railroad  companies  from  which  these  bills  were  re- 
ceived maintained  an  office  in  Canada  (R.  53)  at  which 
its  agent  was  authorized  to  receive  payment  of  the 
biUs  (R.  55,  57,  58).  Some  of  these  offices  were  in  Van- 
couver, B.  C.  (R.  55),  some  in  Winnipeg,  Manitoba  (R. 
56),  and  some  in  Toronto,  Ontario  (R.  57).  Pacific  paid 
the  above-mentioned  freight  bills  at  the  Canadian  of- 
fices of  the  railroad  companies,  in  the  manner  described 
below,  and  was  required  to  pay  a  tax  thereon  in  the 
amount  of  3%.  This  tax  was  collected  by  the  railroad 
companies  acting  under  the  direction  of  the  Commis- 
sioner of  Internal  Revenue  (Ex.  A-5)  and  under  the  au- 
thority of  Section  3475  of  the  Internal  Revenue  Code 
of  1939  as  amended  (Section  620  (a)  of  the  Revenue 
Act  of  1942).  The  action  was  brought  for  the  recovery 
of  the  tax  so  collected. 

Payment  of  such  freight  bills  incurred  by  Pacific, 
doing  business  as  Pacific  Fruit  &  Produce  Company, 
was  made  in  the  following  manner : 

Upon  receipt  of  freight  bills  from  time  to  time  from 
branches  of  Pacific  Fruit  &  Produce  Company,  Pa- 
cific's Seattle  office  issued  checks  in  payment  of  the 
charges  and  the  3%  transportation  tax  thereon,  drawn 
upon  Pacific's  accounts  in  one  of  two  Seattle  banks 
(Exhibits  2  through  11. are  examples)  and  mailed  these 


dhecks,  together  with  the  freight  bills  which  they  paid 
to  representatives  in  Vancouver,  B.  C,  who  were  em- 
ployed and  paid  jointly  by  Pacific  and  Slade  &  Stewart, 
Ltd.  (R.  54-56).  These  representatives  delivered  the 
checks  and  freight  bills,  during  regular  office  hours,  to 
the  duly  authorized  agents  of  the  railroad  companies 
concerned  in  Vancouver,  B.  C,  who  received  the  checks 
in  payment  of  the  freight  bills,  stamped  the  bills 
"paid"  and  returned  the  receipted  bills  to  the  repre- 
sentatives of  Pacific  (R.  55). 

Payment  of  such  freight  bills  incurred  by  Pacific, 
doing  business  as  Gamble-Robinson  Company,  was 
made  in  the  following  manner : 

The  Minneapolis  office  of  Pacific  received  freight 
bills  from  branches  of  Gamble-Robinson  Company,  and 
mailed  them,  together  with  checks  covering  the  trans- 
portation charges  and  the  3%  transportation  tax  there- 
on, drawn  upon  Pacific's  account  in  a  Minneapolis 
bank,  either  to  A,  A.  McGibbon,  Pacific's  representa- 
tive in  Winnipeg  (R.  56)  or  to  Peter  McKercher,  an 
employee  of  Gamble-Robinson,  Ltd.,  in  Toronto  (R. 
58),  depending  upon  whether  the  railroad  companies 
concerned  had  offices  in  Winnipeg  or  Toronto.  In  each 
instance,  the  checks,  together  with  the  freight  bills 
which  they  paid  (Exliibits  12  through  16  are  examples), 
were  delivered  by  the  said  A.  A.  McGibbon  or  Peter 
McKercher  to  the  duly-authorized  agents  of  the  rail- 
road companies  concerned  during  regular  business 
hours,  and  were  by  these  agents  received  in  pajrtnent. 
The  agents  marked  the  bills  "paid"  and  returned  them 


to  the  said  A.  A.  McGibbon  or  Peter  MeKercher  (R. 

57-58). 

The  amounts  thus  paid  by  Pacific  in  all  three  Cana- 
dian cities  for  the  transportation  of  property  arising 
prior  to  November  1,  1950,  were  in  the  aggregate  sum 
of  $2,605,012.47,  and  the  tax  collected  thereon  totalled 
$78,937.17  (R.  53). 

In  each  instance,  the  checks  were  in  due  course  hon- 
ored by  the  banks  on  which  they  were  drawn,  and  the 
tax  so  collected  from  Pacific  was  paid  by  the  railroad 
companies  to  the  Collector  of  Internal  Revenue  in  the. 
district  in  which  they  had  their  principal  places  of.  busi- 
ness (R.  55,  57,  59 ;  and  see  recapitulation  of  amounts 
paid  to  each  railroad  company  in  Exhibit  A  to  Com- 
plaint (R.  21-4  and  Exhibit  1)). 

Transportation  Tax  Statute   (IRC  3475) 

By  Section  3475  of  the  Internal  Revenue  Code  of 
1939  as  amended,^  Congress  imposed  a  3%  excise  tax 
effective  December  1,  1942,  u2Jon  amounts  paid  within 
the  United  States  for  transportation  of  property  from 
one  point  in  the  United  States  to  another,  in  the  follow- 
ing language : 

"(a)  Tax  —  There  shall  be  imposed  upon  the 
amount  paid  within  the  United  States  after  the  ef- 
fective date  of  this  section  for  the  transportation, 
on  or  after  such  effective  date,  of  property  by  rail, 
motor  vehicle,  water,  or  air  from  one  point  in  the 
United  States  to  another,  a  tax  equal  to  3  per 
centum  of  the  amount  so  paid,  **  *.';' 


1  Added  by  Act  of  October  21,  1942,  C.  619,  Title  VI;  Section  620(a), 
56  Stat.  979;  26  USCA  3475;  Appendix  A. 


On  December  7,  1942,  the  Treasury  Department  is- 
sued a  Mimeograph  Letter  (Exhibit  A-1,  R.  60)^  ex- 
plaining section  3475,  which  stated,  among  other  things : 
"6.  The  tax  does  not  apply  to  the  amount  paid 
for  the  transportation  of  property : 

n        *       *       * 

"(e)  When  paid  outside  the  United  States,  re- 
gardless of  where  the  transportation  occurs  ;***." 

This  construction  was  adhered  to  in  letter  ruling  of 
the  Treasury  Department  dated  April  11,  1950  (Ex. 
A-3,  R.  60)  and  Treasury  Department  letter  dated  June 
28,  1950  (Ex.  A-4,  R.  60).  And  in  a  series  of  mimeo- 
graphed rulings,  the  Commissioner  of  Interaal  Rev- 
enue, in  defining  the  scope  of  Section  3475,  referred 
unifonnly  and  repeatedly  to  the  tax  as  one  imposed 
"upon  amounts  paid  within  the  United  States"  (Ex. 
17  through  19).' 

On  July  7,  1950,  however,  the  Treasury  Department 
Information  Service  issued  Press  Release  S-2389  (Ex. 
A-5,  R.  61)  according  to  which  the  tax  imposed  by  Sec- 
tion 3475  was  purportedly  extended  by  the  Commis- 
sioner of  Internal  Revenue : 

"  *  *  *  to  all  shipments  of  property  between  two 
points  in  the  United  States  *  *  *  " 
regardless  of  the  f)lace  of  payment,  because : 

"  *  *  *  the  law  does  not  excuse  anyone  from  tliis 
tax  if  he  pays  his  domestic  freight  bills  outside  the 
United  States." 


-Mim.  5447,  1942-2,  Cum.  Bull.,  p.  280. 

^M.T.  15.  1943  Cum.  Bull.,  p.  1158-9;  M.T.  9,  1943  Cum.  Bull.,  p.  1159- 
60;  M.T.  13,  1943  Cum.  Bull.,  p.  1161;  M.T.  18,  1943  Cum.  Bull.,  p. 
1162;  M.T.  26,  1948-1  Cum.  Bull.,  p.  141;  M.T.  35.  1949-1  Cum.  Bull., 
p,'250.     -    ...... 


On  September  23,  1950,  Congress  enacted  the  Rev- 
enue Act  of  1950,  amending  Section  3475(a)  of  the  In- 
ternal Revenue  Code  of  1939  and,  by  this  amendment, 
effective  as  to  transportation  originating  on  or  after 
November  1, 1950,  extended  the  tax  imposed  to  amounts 
paid  without  the  United  States.* 

On  January  18, 1951,  Part  143  of  Regulations  113  was 
amended  to  reflect  the  extended  scope  of  the  newly- 
amended  Section  3475(a)  :^ 

"Section  143.11.  iScope  o/ toic. 

"Section  3475(a)  imposes  a  tax  upon  (a) 
amounts  paid  within  the  United  States  after  De- 
cember 1, 1942,  for  transportation  on  or  after  such 
date,  of  property  by  rail,  motor  vehicle,  water,  or 
air  from  one  point  in  the  United  States  to  another, 
and  (b)  amounts  paid  without  the  United  States, 
on  or  after  November  1,  1950,  for  transportation 
origifiatifig  on  or  after  such  date,  of  property  by 
rail,  motor  vehicle,  water,  or  air  from  one  point  in 
the  United  States  to  another.  The  tax  applies  only 
to  amounts  paid  to  a  person  engaged  in  the  business 


*Act  of  September  23,  1950,  C.  994,  Title  IV,  Sec.  607(b),  64  Stat.  966: 
"Sec.  607,  Transportation  which  begins  and  ends  within  the 
United  States. 

It  •  *  • 

"(b)  Transportation  of  property  —  The  first  sentence  of  Section 
3475(a)  (relating  to  tax  on  transportation  of  property)  is  hereby 
amended  to  read  as  follows : 

"  'There  shall  be  imposed  upon  the  amount  paid  within  or  without 
the  United  States  for  the  transportation  of  property  by  rail,  motor  ve- 
,  hide,  water,  or  air  from  one  point  in  the  United  States  to  another,  a  tax 
equal  to  3  per  centum  of  the  amount  so  paid,  except  that,  in  the  case  of 
coal,  the  rate  of  tax  shall  be  4  cents  per  short  ton.'  "  (Emphasis  supr 
plied) 

6T.D.  5826,  January  18,  1951,  16  F.R.  456,  1951-1  Cum.  Bull.,  p.  148., 
'149.^ " "     ■    ■  ■••  ""•  ■■  '  ■   ■■ 
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of  transporting  property  for  hire."    (Emphasis 
supplied) 

Contrasting  the  application  of  the  tax  before  and  after 
the  amendment,  the  Regulations  continued : 

' '  Section  143.13.  Application  of  tax. 
ti  »  *  « 

'*(4)  With  respect  to  amounts  paid  within  the 
United  States,  the  tax  applies  only  to  amounts  paid 
after  December  1,  1942,  for  transportation  which 
originated  on  or  after  that  date.  No  tax  attaches  to 
payments  for  transportation  originating  prior  to 
the  first  moment  of  December  1,  1942.  Pajanents 
made  prior  to  December  2, 1942,  are  not  taxable  re- 
gardless of  when  the  transportation  occurs. 

''With  respect  to  amounts  paid  without  the 
United  States,  the  tax  applies  to  amounts  paid  on 
or  after  November  1, 1950,  for  transportation  orig- 
inating on  or  after  th-at  date."  (Emphasis  sup- 
plied) 

Claims  for  Refund,  Pleadings  and  Trial 

On  June  28,  1954,  Pacific  filed  claims  for  refund  of 
the  transportation  tax  in  the  aggregate  smn  of  $78,- 
937.17,  together  with  interest,  imposed  on  it  under  the 
authority  of  IRC  Sec.  3475  on  amounts  paid  in  Canada 
for  transportation  originating  prior  to  November  1, 
1950.  These  claims  were  filed  ^^ith  each  District  Direc- 
tor of  Internal  Revenue  for  the  Collection  District  in 
which  any  of  the  railroad  companies  concerned  had  its 
principal  place  of  business.  In  each  of  these  claims.  Pa- 
cific asserted  that  the  tax  was  illegally  collected,  since 
the  amounts  paid  by  Pacific  for  transportation  as  afore- 
said were  not  paid  within  the  United  States  and  were 
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not  taxable  under  IRC  Section  3475.  The  claims  were 
denied  by  the  Commissioner  of  Internal  Revenue  by 
registered  mail  between  December  23,  1954,  and  Octo- 
ber 6,  1955  (R.  59-60). 

Thereafter,  on  December  17, 1956,  Pacific  commenced 
this  action  by  filing  its  complaint  herein  (R.  3-24),  in 
which  it  alleged  that  the  aforesaid  taxes  were  errone- 
ously and  illegally  collected  from  it,  since  the  amounts 
upon  which  the  tax  was  imposed  were  paid  in  Canada, 
outside  the  purview  of  IRC  Section  3475,  and  prayed 
for  judgment  in  the  total  sum  of  $78,937.17,  with  in- 
terest. 

The  material  allegations  of  Pacific's  complaint  were 
denied  by  appellee  in  its  answer,  mainly  on  information 
and  belief  (R.  25-31). 

All  the  facts  material  to  the  trial  of  the  case  were  un- 
disputed. They  were  set  out  in  a  Stipulation  of  Facts 
executed  by  Pacific  and  appellee,  which  was  dated  Sep- 
tember 3, 1957,  and  duly  filed  (R.  31-43).  The  case  went 
to  trial  on  September  6, 1957  (R.  50),  and  was  heard  by 
the  court  on  the  Stipulation  of  Facts  and  Exhibits  1  to 
16  and  A-1  to  A-5,  inclusive,  offered  and  admitted  in 
evidence  in  accordance  with  the  terms  of  the  stipulation 
(R.  31),  and  exhibits  17  to  19,  inclusive,  which  were  also 
offered  by  appellant  and  admitted  in  evidence  without 
objection  (R.  70).  No  additional  evidence  was  offered 
at  the  trial.  At  the  conclusion  of  the  trial,  and  after 
hearing  the  argument  of  counsel,  the  district  court  ren- 
dered an  oral  opinion  in  favor  of  the  appellee  (R,  48). 
In  this  opinion,  the  court  ruled  that  even  though  the 
transportation  charges- were  paid  in  Canada,  the  tax 
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was  payable  and  properly  collected  under  Sec.  3475(a) 
prior  to  its  amendment  in  1950  (R.  49).  Thereafter,  on 
September  16,  1957,  Findings  of  Fact  (R.  50),  which 
incorporated  largely  the  stipulated  facts.  Conclusions 
of  Law  (R.  61)  and  Judgment  (R.  63)  were  entered, 
dismissing  Pacific's  complaint  with  prejudice. 

Question  Presented 

The  question  before  the  court  is  this:  May  Section 
3475(a)  of  the  Internal  Revenue  Code  of  1939,  which 
prior  to  its  amendment  imposed  a  tax  only  upon 
amounts  paid  within  the  United  States  for  transporta- 
tion of  property  be  extended  by  construction  to  impose 
the  tax  on  amounts  paid  in  Canada  as  well  ? 

SPECIFICATION  OF  ERRORS 

1.  The  court  erred  in  its  Conclusion  of  Law  No.  II 
(R.  61-2)  that  the  plaintiff  was  required  "to  pay  trans- 
portation taxes  on  shipments  of  property  which  were 
made  entirely  within  the  United  States"  without  re- 
gard to  the  place  where  the  payment  for  such  transpor- 
tation was  made  and  in  failing  to  conclude  that  said 
tax  did  not  apply  to  payments  made  outside  the  United 
States. 

2.  The  court  erred  in  concluding  as  a  matter  of  law 
that  the  transportation  tax  was  payable  even  if  the 
transportation  charges  upon  which  it  was  levied  were  in 
fact  paid  in  Canada  (R.  49). 

3.  The  court  erred  in  concluding  as  a  matter  of  law 
that  payment  of  freight  charges  in  a  "non-tax  place" 
(R.  49-50)  did  not  prevent  the  tax  from  attaching. 
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4.  The  court  erred  in  concluding  that  the  transporta- 
tion taxes  upon  amounts  paid  in  Canada  were  legally 
imposed  and  collected  from  appellant. 

5.  The  court  erred  in  refusing  to  grant  judgment  in 
the  sum  of  $78,937.17  together  with  interest  thereon  and 
costs  to  the  plaintiff  and  in  entering  judgment  for  the 
defendant. 

ARGUMENT  OF  THE  CASE 
Summary  of  Argument 

The  argument  of  appellant  falls  under  two  main 
headings. 

Under  Point  I  we  contend  that  the  district  court 
should  have  given  effect  to  the  plain  meaning  of  Sec. 
3475  instead  of  enlarging  it  by  construction  to  tax 
amounts  paid  without  the  United  States,  First  we  set 
forth  a  resume  of  the  history  of  this  section  and  its  in- 
terpretation. Then  we  discuss  the  application  of  the 
rule  that  there  is  no  room  for  construction  of  a  statute 
when  there  is  no  ambiguity.  This  is  followed  by  a  dis- 
cussion of  the  rule  that  taxing  statutes  are  not  to  be  ex- 
tended by  implication  and  a  demonstration  of  the  wis- 
dom of  that  rule  as  applied  to  the  facts  of  this  case.  We 
next  illustrate  that  the  judgment  of  the  district  court 
supplies  an  omission  from  the  statute  and  that  by  doing 
so  the  court  transcended  the  judicial  function.  We  dem- 
onstrate, further,  that  the  construction  of  the  court  ren- 
dered a  portion  of  the  statute,  the  words  "within  the 
United  States,"  meaningless.  Finally,  we  contend  that 
not  only  was  reference  to  the  legislative  history  of  a 
later  amendment  upon  which  the  court  based  its  deci- 
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sion  inappropriate,  but  that  the  contemporary  eonimit- 
tee  reports  do  not  support  the  construction  of  the  court 
and.  impliedly  militate  against  it. 

Under  Point  II  we  demonstrate  that  the  payment  by 
check  in  Canada  could  not  have  been,  under  the  appli- 
cable rules  of  law,  payment  within  the  United  States. 

ARGUMENT 

I. 

The  Lower  Court  Should  Have  Given  EjBfect  to  the  Plain 

and  Unambiguous  Meaning  of  "Paid  Within  the  United 

States"  Instead  of  Enlarging  Its  Meaning  by  Construction 

to  Include  Amounts  Paid  Without  the  United  States 

It  has  been  pointed  out  above  that  Section  3475  of  the 
Internal  Revenue  Code  of  1939^  prescribed  a  3%  tax 
only  upon  the  "amount  paid  within  the  United  States" 
for  transportation  from  one  point  in  the  United  States 
to  another. 

For  a  period  of  approximately  7%  years  after  the  ef- 
fective date  of  this  section  (December  1,  1942),  the 
Commissioner  of  Internal  Revenue  and  his  authorized 
representatives,  in  the  official  publications  referred  to 
above^  stated  and  reiterated,  expressly  or  tacitly,  that 
the  tax  did  not  apply  to  amounts  paid  outside  the  Unit- 
ed States  regardless  of  where  the  transportation  oc- 
curred. 

On  July  7, 1950,  however,  prior  to  the  amendment  of 
IRC  Sec.  3475,  the  Commissioner  of  Internal  Revenue, 


*  Footnote  ( 1 ) ,  above. 

''Mim.  5447,  Par.  6(c),  1942-2  Cum.  Bull.  p.  280  at  p.  281,  Ex.  A-1,  Let- 
ter ruling  dated  April  11,  1950,  Ex.  A-3;  Letter  ruling  dated  June  28, 
1950,  Ex.  A-4,  and  see  footnote  (3),  above. 
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by  press  release  purported  to  extend  the  original  Sec- 
tion 3475  to  apply  to  all  transportation  of  property  be- 
tween two  points  in  the  United  States,  regardless  of  the 
place  of  payment  of  the  charges.^ 

Not  until  the  Revenue  Act  of  1950  was  enacted  was 
the  tax  imposed  by  Section  3475  actually  extended  by 
Congress  so  that  it  applied  to  amounts  "paid  within 
or  without  the  United  States"®  for  transportation  of 
property  from  one  point  in  the  United  States  to  an- 
other. 

In  his  Regulations  promulgated  after  enactment  of 
the  Amendment,  the  Commissioner  again  acknowledged 
the  obvious  difference  in  scope  between  the  original  and 
the  amended  statute  by  pointing  out  that  the  original 
Sec.  3475  imposed  a  tax  on  amounts  paid  within  the 
United  States  after  December  1,  1942,  but  that : 

"With  respect  to  amounts  paid  without  the 
United  States,  the  tax  applies  to  amounts  paid  on 
or  after  November  1, 1950,  for  transportation  orig- 
inating on  or  after  that  date."^" 

The  payments  involved  in  this  case  are  those  made  by 
Pacific  in  Canada  roughly  from  July  through  Novem- 
ber, 1950,  on  transportation  originating  prior  to  No- 
vember 1,  1950,  the  effective  date  of  the  amended  stat- 
ute (R.  53). 

The  meaning  of  the  amended  statute  which  extends 
the  tax  to  payments  without  the  United  States  is  per- 


« Treasury  Dept.  Press  Release  S-2389,  Ex.  A-5. 

8  Act  of  September  23,  1950,  C.  994,  Title  IV,  Sec.  607(b) ,  64  Stat.  966; 
set  forth  in  its  relevant  part  in  footnote  (4) ,  above. 

I'^T.D.  5826,  January  18,  1951,  16  F.R.  456,  1951-1  Cum.  BuU.  p.  148, 
149. 
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fectly  transparent,  and  is  not  questioned  by  Pacific. 
What  Pacific  complains  of  is  the  arbitrary  change  by 
the  Conunissioner,  sanctioned  by  the  lower  court,  in  the 
equally  lucid  meaning  of  the  earlier  section.  As  clearly 
as  the  amendment  added  pajnuents  without  the  United 
States,  the  original  statute  failed  to  include  them. 

Appellant  feels  that,  in  the  interests  of  adding  a 
minimal  amount  of  revenue  to  the  Treasury,"  the  Com- 
missioner of  Internal  Revenue  has  been  allowed  to 
usurp  the  functions  of  Congress  and  change  the  plain 
meaning  of  a  statute,  and  that,  in  sanctioning  this 
change,  the  district  court  disregarded  the  most  basic 
rules  of  statutory  construction.  It  feels,  further,  that 
while  the  fiscal  significance  of  the  case  is  small,  the  prin- 
ciple that  the  plain  language  of  a  revenue  statute  may 
be  ignored  or  changed  arbitrarily,  no  matter  how  lofty 
the  motives  involved,  threatens  the  life  of  the  doctrine 
of  equal  justice  under  a  uniform  rule  of  law  which  is 
one  of  the  great  and  unique  strengths  of  our  juridicial 
system.  The  attrition  of  this  doctrine  in  the  instant  case 
may  appear  to  serve  the  government ;  in  the  next  it  may 
operate  against  it.  In  the  long  run,  it  is  inimical  both  to 
the  government  and  the  individual. 

That  IRC  Sec.  3475  did  not  expressly  impose  the  tax 


^^  Only  a  period  of  approximately  four  months  in  1950  was  involved.  We 
know  of  only  two  other  suits  filed  in  U.  S.  district  courts  for  refund  of 
this  tax,  of  which  both  were  filed  and  tried  in  the  Ninth  Circuit  and 
are  pending  on  appeal  before  this  court.  Only  two  cases  have  been 
filed  in  the  Court  of  Claims  to  our  knowledge,  of  which  only  one,  Kel- 
logg Company  v.  U.  S.,  132  Ct.  of  Claims  507,  133  F.Supp.  387 
(1955),  has  been  tried.  The  applicable  statute  of  limitation  of  four 
years  on  filing  of  claims  for  refund  (Sec.  3313,  IRC  of  1939)  and  of 
two  years  on  commencement  of  actions  after  rejection  of  claims  for 
refund  (Sec.  3772(a)(1),  IRC  of  1939)  would  apparently  have 
barred  practically  all  other  possible  claims. 
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with  which  it  deals  upon  the  payments  made  by  Pacific 
in  Canada  during  the  four-month  period  in  question  is 
patent. 

As  we  understand  the  position  of  the  government  be- 
low, and  the  decision  of  the  district  court,  no  contention 
is  made  that  the  language  of  the  statute  is  ambiguous 
or  uncertain. 

The  district  court,  in  its  oral  opinion,  tacitly  recog- 
nized that  the  statute  did  not  in  terms  impose  the  tax 
on  payments  in  Canada  when  it  found  that  Pacific,  in 
what  the  court  called  a  "deviation,"  paid  its  transpor- 
tation charges  in  a  "non-tax  place"  (R.  50),  to-wit, 
Canada. 

Rather,  the  court  accepted  the  contention  of  the  gov- 
ernment that  the  case  of  Kellogg  Company  v.  United 
States,  132  Ct.  CI.  507, 133  P.Supp.  387  (1955),  in  which 
the  Court  of  Claims  had  decided  a  somewhat  similar 
case  adversely  to  the  taxpayer,  should  be  followed.  The 
court  said : 

"It  is  a  very  risky  matter  at  best  for  this  court  in 
the  absence  of  other  controlling  authority,  to  know- 
ingly decline  to  follow  the  pertinent  rulings  of  the 
Court  of  Claims  in  a  case  involving  a  tax  refund 
claim  against  the  United  States  ..."  (R.  48) 

And,  following  the  lead  of  the  Kellogg  case,  the  dis- 
trict court  held  that  the  "construction"  of  IRC  Sec. 
3475  made  by  the  Commissioner  of  Internal  Revenue 
and  approved  by  a  Senate  committee  reporting  upon 
the  later  Revenue  Act  of  1950,  "  ...  in  effect,  that  the 
tax  was  payable  even  if  the  transportation  charges  were 
in  fact  paid  in  Canada"  was  a  correct  one  (R.  49). 
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We  will  discuss  the  reasoning  in  the  Kellogg  case, 
the  validity  of  the  "construction"  by  the  Commissioner 
of  Internal  Revenue,  and  the  nature  of  the  legislative 
history  upon  which  reliance  is  placed  in  some  detail 
below.  But  we  should  like  first  to  point  out  why,  in  our 
opinion,  the  district  court  should  have  declined  to  con- 
sider these  prof  erred  aids  to  "construction." 

There  Is  No  Room  for  Construction  of  a  Statute  When 
There  Is  No  Ambi^ity 

The  cardinal  prerequisite  of  statutory  construction 
is  that  there  be  some  ambiguity  or  uncertainly  in  a  stat- 
ute which  requires  interpretation.  As  the  Supreme 
Court  said  in  Hamilton  v.  Rathhone,  175  U.S.  414,  421, 
44  L.ed.  219,  20  S.Ct.  155  (1899)  : 

"Indeed,  the  cases  are  so  nimierous  in  this  court 
to  the  effect  that  the  province  of  construction  lies 
wholly  in  the  domain  of  ambiguity,  that  an  extend- 
ed review  of  them  is  quite  unnecessary." 

When  the  language  is  plain  and  admits  of  only  one 
meaning,  the  task  of  interpretation  does  not  arise.  In 
the  words  of  the  court  in  Van  Camp  <&  Sons  Co.  v. 
American  Cam,  Co.,  278  U.S.  245,  253,  73  L.ed.  311,  49 
S.Ct.  112  (1929)  : 

' '  The  words  being  clear,  they  are  decisive.  There 
is  nothing  to  construe. ' ' 

And  see  Henderson  v.  Rogan  (9  Cir.)  159  F.(2d)  855, 
859  (1947).  The  primary  source  of  the  intention  of 
congress  is  the  language  of  the  statute,  and  "...  where 
this  expresses  an  intention  reasonably  intelligible  and 
plain  it  must  be  accepted  without  modification  by  re- 
sort to  construction  or  conjecture." 
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Thompson  v.  U.  S.,  246  U.S.  547,  551,  62  L.ed. 
876,  38  S.Ct.  347  (1918). 

For,  as  Mr.  Justice  Frankfurter  wrote : 

"...  the  ultimate  question  is  what  has  Congress 
commanded,  when  it  has  given  no  clue  to  its  inten- 
tions except  familiar  English  words  and  no  hint  by 
the  draftsmen  of  the  words  that  they  meant  to  use 
them  in  any  but  an  ordinary  sense. ' ' 

Addison  v.  Holly  Hill  Fruit  Products,  Inc., 
322  U.S.  607,  617,  88  L.ed.  1488,  64  S.Ct. 
1215  (1944). 

We  submit  that  there  is  nothing  ambiguous  or  uncer- 
tain in  the  language  ' '  paid  within  the  United  States, ' ' 
as  used  in  IRC  Sec.  3475.  Its  meaning  is  obvious.  There 
is  nothing  in  the  statute  to  indicate  that  Congress  in- 
tended that  this  plain,  uncomplicated  language  be  in- 
terpreted in  any  unusual  manner.  The  court  had  noth- 
ing to  construe  under  the  cases  cited  above,  and  should 
have  given  to  the  statute  its  plain  and  natural  meaning. 

Taxing  Statutes  May  Not  Be  Extended  by  Implication 

Obvious  though  it  may  be  that  there  is  no  evidence 
of  the  express  intent  of  Congress  that  the  tax  apply  to 
payments  without  the  United  States  as  well  as  within, 
could  a  court  properly  search  for  or  postulate  an  im- 
plied intent  of  Congress  ?  The  Court  of  Claims  thought 
so  in  the  Kellogg  case,  and  implied  an  intent  that  the 
tax  not  be  avoided  by  the  payment  of  charges  across 
the  border  in  Canada,  when  payment  of  the  same 
charges  on  this  side  of  the  border  would  have  resulted 
in  taxation. 

The  search  for  an  implied  intent  in  the  absence  of 
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any  ambiguity  or  uncertainty  in  tlie  meaning  of  the 
words  employed  by  Congress  contravenes  an  estab- 
lished rule  of  statutory  construction:  that  taxing  stat- 
utes cannot  be  extended  by  mere  implication.  The  rule 
was  thus  stated  in  Gould  v.  Gould,  245  U.  S.  151,  153, 
62  L.ed.  211,  38  S.Ct.  53  (1915)  : 

' '  In  the  interpretation  of  statutes  levying  taxes, 
it  is  the  established  rule  not  to  extend  their  provi- 
sions, by  implication,  beyond  the  clear  import  of 
the  language  used,  or  to  enlarge  their  operations 
so  as  to  embrace  matters  not  specifically  pointed 
out.  In  case  of  doubt  they  are  construed  most 
strongly  against  the  Government,  and  in  favor  of 
the  citizen." 

In  Smietanka  v.  First  Trust  &  Savings  Bank,  257 
U.S.  602,  605-6,  66  L.ed.  391,  42  S.Ct.  223  (1922),  it  was 
argued  by  the  Government  that  a  surtax  upon  net  in- 
comes of  all  individuals  should  be  applied  to  the  income 
of  a  trust  accumulated  for  unborn  beneficiaries  because 
a  general  intention  of  Congress  to  tax  all  incomes 
should  be  implied.  The  court  held  unanimously  against 
the  Government.  Speaking  through  JVIr.  Chief  Justice 
Taf  t,  it  said : 

"It  may  be  that  Congress  had  a  general  intention 
to  tax  aU  incomes  whether  for  the  benefit  of  per- 
sons Living  or  unborn,  but  a  general  intention  of 
this  kind  must  be  carried  into  language  which  can 
be  reasonably  construed  to  effect  it.  Othenvise,  the 
intention  cannot  be  enforced  by  the  courts.  The 
provisions  of  such  acts  are  not  to  be  extended  by 
implication. ' ' 

Courts  generally  have  wisely  declined  to  be  drawn 
into  the  treacherous  quagmire  of  the  search  for  legisla- 
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tive  intent  contrary  to  the  plain  language  of  a  statute. 
The  enactment  of  laws  lies  in  the  domain  of  politics. 
Their  enactment  is  influenced  by  the  fundamental  po- 
litical and  economic  attitudes  and  prejudices  of  the  leg- 
islators and  their  constituents.  The  proper  scope  of  a 
tax  law,  the  proper  subjects  of  taxation,  equality  and 
inequality  in  taxation,  are  sharply-debated  questions 
to  which  the  logic  of  the  law  alone  usually  can  produce 
no  answers. 

Barring  constitutional  considerations,  what  Con- 
gress should  or  should  not  do  or  have  done  is  a  political 
or  legislative  question,  and  the  proper  responses  there- 
to are  legislative.  Thus,  if,  as  the  G-overnment  contends, 
payments  outside  the  United  States  should  not  have 
been  excluded  from  IRC  Sec.  3475,  the  appropriate  re- 
sponse to  the  exclusion  was  the  enactment  of  Section 
607(b),  of  the  Revenue  Act  of  1950.  This  was  a  matter 
for  Congress  itself.  The  proper  inquiry  of  the  court  is 
limited  to  what  Congress  actually  meant  or  did  by  a 
statute.  And  that  is  to  be  gathered  from  the  statute, 
when  it  is  unambiguous. 

Excise  taxation  is  historically  and  traditionally  se- 
lective. Some  commodities  and  transactions  are  taxed 
and  others  are  not.  Practically  any  excise  tax  statute 
presents  serious  problems  in  terms  of  pure  logic.  Many 
people  may  be  unable  to  see  any  reason  why  Congress 
should  have  taxed  one  commodity  or  activity  and  have 
failed  to  tax  another.  Yet,  arbitrary  inclusions  and  ex- 
clusions based  upon  a  variety  of  political  and  economic 
considerations  have  always  existed  and  exist  today. 
Conditioned  by  the  prejudice  of  a  particular  economic, 
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political  or  social  viewpoint,  an  individual  may  be  ut- 
terly incapable  of  agreeing  with  the  distinctions  of  such 
a  law.  But  the  argument  that  no  one  could  believe  that 
Congress  intended  what  to  the  individual  concerned  is 
an  inequity  or  even  an  absurdity  is  of  no  avail  against 
the  plain  letter  of  the  law. 

IRC  Sec.  3475  is  illustrative  of  the  customary  selec- 
tivity of  excise  taxation.  This  excise  tax  statute  does 
not  purport  to  be  exhaustive  of  all  the  subjects  of  pos- 
sible taxation  of  property  transportation  within  the 
U.  S.  In  addition  to  the  limitation  of  the  tax  on  trans- 
portation within  the  United  States  to  amounts  paid 
within  the  United  States,  IRC  Sec.  3475  makes  other 
selections  and  limitations:  For,  example,  when  trans- 
portation takes  place  from  a  point  outside  the  United 
States  to  a  point  within  the  United  States,  the  part  of 
such  transportation  which  takes  place  within  the  U.  S. 
is  taxed  only  when  it  is  paid  for  within  the  United 
States. 

Pursuing  the  implied  intent  of  Congress  the  Court 
of  Claims  in  the  Kellogg  case,^"  with  reference  to  pay- 
ment in  Canada  of  domestic  transportation  charges, 
said  that  Congress  could  not  have  intended  to  permit 
the  ' '  absurd  result  of  inviting  the  escape  from  all  such 
taxes  by  the  simple  device  of  carrjdng  a  check  across  the 
border  and  delivering  it  to  an  agent  of  the  transporta- 
tion company. " 

It  can  be  argued  with  equal  justification  that  Con- 
gress could  not  have  intended  to  permit  the  escape  from 


^-  Kellogg  Company  v.  United  States,  132  Ct.  CI.  507,  132  F.Supp.  387 
(1955). 


all  taxes  on  the  domestic  portion  of  transportation  orig- 
inating in  Canada  by  the  simple  expedient  of  payment 
outside  the  United  States.  Yet  Congress  did  not  subject 
such  payments  to  the  tax. 

Can  there  be  any  doubt  that  the  language  of  Congress 
as  well  as  its  selected  subjects  of  taxation,  was  care- 
fully and  deliberately  chosen?  To  hold  otherwise  is  to 
overlook  the  characteristics  of  modern  revenue  laws 
and  their  enactment.  Tax  statutes  are  written  with  con- 
summate  care.  The  authors  of  these  statutes  strain  to 
make  their  language  exact  and  precise  and  state  the 
scope  of  the  operative  clauses  completely  and  exhaus- 
tively. Months  of  study,  discussion  and  debate  are  de- 
voted to  them. 

If  the  Congress  had  intended  to  apply  the  tax  to  all 
domestic  property  transportation,  regardless  of  where 
payment  was  made,  it  would  have  been  as  simple  a  mat- 
ter to  add  the  phrase  "or  without"  in  1942  as  it  was  in 
1950,  when  the  amendment  supplied  these  words.  It 
would  have  been  equally  simple  to  omit  the  qualification 
"within  the  United  States,"  altogether  as  did  the 
World  War  I  prototype  for  Section  3475,  Section  500 
of  the  Revenue  Act  of  1917."  But  Congress  used  neither 
of  these  obvious  indications  of  intention  and  gave  no 
sign  whatever  that  it  intended  the  tax  to  apply  except 
to  "amounts  paid  within  the  United  States."  We  be- 


"  Act  of  October  3,  1917,  C.  63,  Title  V,  Sec.  500,  40  Stat.  314  provided: 
"That  from  and  after  the  first  day  of  November  nineteen  hundred  and 
seventeen,  there  shall  be  levied,  assessed,  collected  and  paid  (a)  a  tax 
equivalent  to  three  per  centum  of  the  amount  paid  for  the  transporta- 
tion by  rail  or  water  or  by  any  form  of  mechanical  motor  power  when 
in  competition  with  carriers  by  rail  or  water  of  freight  consigned  from 
one  point  in  the  United  States  to  another  *  *  ♦  "  (Emphasis  added) . 
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lieve  that  the  words  of  the  Supreme  Court  in  Addison 
V.  Holly  Hill  Fruit  Products,  Inc.,  322  U.S.  607,  618,  88 
L.ed.  1488,  64  S.Ct.  1215  (1944),  are  particularly  ap- 
propriate here: 

"The  idea  which  is  now  sought  to  be  read  into 
the  grant  by  Congress  ...  is  not  so  complicated  nor 
is  English  speech  so  poor  that  words  were  not 
easily  available  to  express  the  idea  or  at  least  sug- 
gest it ...  " 

It  is  reasonable  to  conclude  that  if  Congress  had  in- 
tended the  result  sought  by  appellee  it  would  have 
said  so. 

Once  the  view  is  taken  that  the  manifest  intent  of 
Congress  as  evidenced  by  the  statutes  which  it  writes 
may  be  ignored  in  the  pursuit  of  an  assumed  intent  of 
the  Congress,  the  opportunities  for  error  and  confusion 
are  almost  unlimited.  Thus,  the  Court  of  Claims, 
searching  for  reasons  in  support  of  an  apparent  con- 
viction that  Congress  could  not  have  intended  to  exempt 
the  shipper  who  paid  for  transportation  across  the 
border,  declared  that  when  IRC  Sec.  3475  was  enacted, 
' '  Canada  had  a  law  which  taxed  transportation  in  that 
country,  similarly""  and  that  Congress  wanted  to  place 
a  corresponding  tax  on  similar  transportation  in  this 
country.  "Congress,  manifestly,  instead  of  granting 
any  exemption  intended  to  close  the  gap  and  tax  all 
transportation  between  points  wholly  within  the  Unit- 
ed States.  Evidently  no  thought  was  given  to  the  possi- 
bility of  a  repeal  of  the  Canadian  tax  and  consequently 
no  thought  was  given  to  the  single  phrase  which  plain- 


132  Ct.  CI.  507,  512-3,  133  F.Supp.  387,  390  (1955). 


23 

tiff  has  undertaken  to  lift  out  of  its  context  and  con- 
strue as  if  it  were  the  whole  law." 

On  close  analysis,  this  argument  becomes  logically 
self-defeating.  For  it  assumes  the  point  which  it  at- 
tempts to  refute — that  Congress  did  not,  in  1942,  in- 
tend to  apply  the  tax  to  payments  in  Canada.  The  ar- 
gument tacitly  admits  that  Congress  did  not,  then,  in- 
tend to  make  the  tax  applicable  to  payments  outside  the 
United  States,  when  it  attempts  to  explain  that,  since 
Canada  had  a  similar  tax,  it  was  not  necessary  to  make 
the  tax  apply  to  payments  outside  the  United  States, 
and  the  later  necessity  of  such  a  provision  did  not  occur 
to  Congress.  That  this  necessity  was  later  perceived  be- 
cause of  a  change  in  circumstances,  the  repeal  of  the 
Canadian  tax,  does  not  support  the  proposition  that  the 
statute  should  be  so  "construed"  as  of  the  time  of  en- 
actment as  to  provide  in  advance  for  the  consequences 
of  this  change.  Addison  v.  Holly  Hill  Fruit  Products, 
supra,  322  U.S.  607,  617-18,  88  L.ed.  1488,  64  S.Ct.  1215 
(1944),  and  see  discussion  under  heading  "The  Supply- 
ing of  Omissions  Transcends  the  Judicial  Function," 
infra,  page  24. 

Another  flaw  in  this  argument  is  that  it  assimies  that 
Congress  could  only  have  been  concerned  with  the  ex- 
clusion of  payments  in  Canada  when  it  used  the  lan- 
guage "amount  paid  within  the  United  States."  Ac- 
tually, this  phrase  excludes  payments  throughout  the 
world,  and  there  is  nothing  to  indicate  that  Congress 
considered  the  situation  in  Canada  to  be  of  unique  im- 
portance. 

But  the  most  glaring  flaw  in  the  argument  is  that  it 
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is  based  upon  mistaken  facts.  Contrary  to  the  assump- 
tion of  the  Court  of  Claims,  that  Canada  had  a  similar 
tax,  the  fact  is  that,  while  Canada  had  a  tax  on  trans- 
portation of  persons  which  was  repealed  in  1949  it  had 
no  tax  on  transportation  of  property  during  the  war  or 
after.^^  Consequently,  the  chief  explanation  of  the 
Court  of  Claims  of  the  assumed  intent  of  Congress  falls 
to  the  ground  by  reason  of  a  mistaken  premise !  There 
would  be  more  justification  for  the  argument  that  Con- 
gress, realizing  in  1942  that  Canada  had  no  similar  tax 
on  the  transportation  of  property,  wanted  to  eliminate 
the  competitive  advantage  of  Canadian  railroad  com- 
panies by  allowing  tax-free  payment  in  Canada  of 
charges  incurred  for  transportation  within  the  United 
States.  This  argument  at  least  would  be  based  on  cor- 
rect factual  premises.  But  the  intrinsic  merit  of  the 
argument  is  not  at  issue.  We  suggest  it  merely  to  illus- 
trate that  debate  as  to  the  motives  of  Congress  is  fruit- 
less, unnecessary  and  confusing  when  Congress  has 
made  its  meaning  clear  in  the  language  which  it  has 
employed. 

The  Supplying  of  Omissions  in  a  Statute  Transcends  the 
Judicial  Function 

The  above-cited  decisions  declining  to  search  for  an 


'  See  Chapter  179,  Revised  Statutes  of  Canada,  1927,  as  amended  by 
Section  4,  Chapter  54,  Statutes  of  1932;  Section  6,  Chapter  27,  Stat- 
utes of  1940-41;  Section  13,  Chapter  32,  Statutes  of  1942;  Section  4, 
Chapter  60,  Statutes  of  1947,  all  of  which  impose  or  modify  a  tax  on 
transportation  of  persons  but  impose  none  on  transportation  of  prop- 
erty. See  also  Chapter  21,  Statutes  of  1949,  repealing  tax  on  transpor- 
tation of  persons  and  Report  by  Committee  on  Finance,  U.  S.  Senate, 
on  Revenue  Act  of  1950,  referring  to  repeal  of  Canadian  tax  on  trans- 
portation of  persons,  1950-2  Cum.  Bull.,  p.  483,  502. 
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"implied  intent"  of  Congress**  are  grounded  upon  the 
realization  that,  in  actuality,  the  court  was  being  asked 
to  abandon  the  traditional  limits  of  the  judicial  func- 
tion and  allow  itself  to  be  drawn  into  the  arena  of  social, 
economic  and  political  judgments.  It  is  axiomatic  that 
the  role  of  the  legislature  is  to  make  the  laws  and  that  of 
the  courts  is  to  interpret  them.  In  these  cases,  the  court 
was  being  asked  in  effect  to  make  laws  by  supplying 
omissions  in  them.  The  effect  of  the  decision  of  the 
district  court  in  the  instant  case  was  to  supply  an  omis- 
sion by  Congress  of  payments  in  Canada  from  the  tax. 
But,  the  plain  language  of  the  statute  failed  to  provide 
any  support  for  the  contention  that  the  omission  was 
not  desired  by  Congress.  And  assuming  arguendo  only 
that  there  were  strong  extrinsic  reasons  for  believing 
that  the  omission  was  not  deliberate,  established  rules 
of  judicial  self-restraint  made  its  supplying  improp<3r. 
In  Addison  v.  Holly  Hill  Fruit  Products,  322  U.S.  607, 
617-618,  88  L.ed.  1488,  64  S.Ct.  1215  (1944),  the  court 
called  attention  to  the  fact  that  after-regretted  omis- 
sions from  legislation  were  inherent  in  the  legislative 
process : 

"Legislation  introducing  a  new  system  is  at  best 
empirical,  and  not  infrequently  administration  re- 
veals gaps  or  inadequacies  of  one  sort  or  another 
that  may  call  for  amendatory  legislation.  But  it  is 
no  warrant  for  extending  a  statute  that  experience 
may  disclose  that  it  should  have  been  made  more 
comprehensive.  'The  natural  meaning  of  words 
cannot  be  displaced  by  reference  to  difficulties  in 
administration.'  *  *  *  " 


^^  Gould  V.  GouUL  245  U.S.  15L  153,  62  L.ed.  211,  38  S.Ct.  53  (1915) ; 
Smietanka  v.  First  Trust  &  Savings  Bank.  257  U.S.  602.  607.  66  L.ed. 

391,  425   Ct.  22;]  i  19.'2)  p.  13.  above. 
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In  Iselm  v.  United  States,  270  U.S.  245,  250,  70  L.ed. 
566,  46  S.Ct.  248  (1926),  a  taxpayer  sought  a  refund  of 
tax  imposed  by  the  government  upon  the  sum  received 
by  her  when  she  leased  her  box  at  the  Metropolitan 
Opera  House  for  the  season.  The  Act  under  which  the 
government  assessed  the  tax  imposed  a  tax  on  sales  of 
tickets  for  amounts  in  excess  of  the  established  price. 
There  was  no  established  price  for  such  boxes,  and  the 
statute  did  not,  accordingly,  expressly  cover  such  a 
transaction.  The  government  argued  that  Congress  in- 
tended to  tax  all  sales  of  tickets  and  gave  no  indication 
of  an  intent  to  exempt  any  sales.  The  Supreme  Court 
held  that  the  plaintiff  was  entitled  to  recover  the  tax. 
Mr.  Justice  Brandeis  said : 

"It  may  be  assumed  that  Congress  did  not  pur- 
pose to  exempt  from  taxation  this  class  of  tickets. 
But  the  Act  contains  no  provision  referring  to  tick- 
ets of  the  character  here  involved ;  and  there  is  no 
general  provision  in  the  Act  under  which  classes  of 
tickets  not  enumerated  are  subjected  to  a  tax  .  .  . 
Its  language  is  plain  and  unambiguous.  What  the 
■  Crovernment  asks  is  not  a  construction  of  a  statute, 
but,  in  effect,  an  enlargement  of  it  by  the  court, -si) 
that  what  was  omitted,  presumably  by  inadvert- 
ence, may  be  included  within  its  scope.  To  supply 
omissions  transcends  the  judicial  function  *  *  *." 
(Emphasis  supplied) 

Construction  of  Lower  Court  Violated  Rule  Against  Con- 
structions Rendering  Part  of  a  Statute  Meaningless 

For  the  reasons  outlined  above,  appellant  believes 
that  the  court  should  not  have  attempted  to  change  by 
construction  the  plain  words  of  Sec.  3475,  which  war- 
ranted no  such  construction. 
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But  assuming  arguendo  that  the  court  was  justified 
in  seeking  to  construe  the  statute,  we  believe  that  the 
court's  construction  was  an  improper  one. 

We  have  heretofore  argued  that  this  was  a  selective 
excise  tax  statute  and  that  Congress,  having  omitted 
other  categories  of  transportation,  failed  to  evince  any 
sweeping  intent  to  tax  any  categories  not  included ;  that 
the  effect  of  the  court's  decision  was  to  read  into  the 
words  "paid  within  the  United  States"  the  antithetical 
proposition  ' '  paid  without  the  United  States. ' ' 

But  the  court's  construction  is  further  objectionable 
in  that  it  renders  a  part  of  the  statute  meaningless. 

If  the  tax  applied  whether  the  amounts  were  paid 
within  or  wdthout  the  United  States,  the  words  "with- 
in the  United  States"  were  superfluous.  Congress  need 
not  have  included  them — it  could  simply  have  referred, 
as  did  the  1917  Revenue  Act,"  to  "amount  paid." 

It  is  an  elementary  rule,  however,  that  the  words  of  a 
statute  shall  be  construed  in  such  a  way  that  every  word 
is  given  effect. 

That  rule  was  stated  in  Application  of  Rogers  (9 
Cir.)  229  F.(2d)  754,  757  (1956),  in  which  this  court 
cited  with  approval  the  leading  case  of  Market  Com- 
pany V.  Hoffman,  101  U.S.  112,  116,  256  L.ed.  782 
(1879).  There  the  Supreme  Court  held : 

"We  are  not  at  liberty  to  construe  any  statute 
so  as  to  deny  effect  to  any  part  of  its  language.  It 
is  a  cardinal  rule  of  statutory  construction  that 
significance  and  effect  shall,  if  possible,  be  accorded 
to  every  word.  As  early  as  in  Bacon's  Abridgment, 


See  footnote  (13j ,  supra. 
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Sec.  2,  it  was  said  that  'a  statute  ought,  upon  the 
whole,  to  be  so  construed  that,  if  it  can  be  prevent- 
ed, no  clause,  sentence  or  word  shall  be  superfluous, 
void,  or  insignificant.'  " 

The  same  rule  was  stated  in  the  following  cases : 

McDonald  v.  Thompson,  305  U.S.  263,  266;  83 
L.ed.  164,  59  S.Ct.  176,  reh.  den.  305  U.S. 
676,  83  L.ed.  437,  59  S.Ct.  536  (1938)  ; 

U.  S.  V.  Menasche,  348  U.S.  528,  538-9,  99  L.ed. 
615,  75  S.Ct.  513  (1954). 

The  lower  court's  construction  disregarded  this  im- 
portant rule. 

Resort    to    "Legislative    History"    Was    Improper    and 
Inconclusive 

The  construction  of  the  district  court  was  further 
erroneous  in  its  reliance  upon  and  interpretation  of 
"legislative  history."  As  did  the  Court  of  Claims  in  the 
Kellogg  case,  the  district  court  sought  the  intent  of  Con- 
gress in  the  report  of  the  Senate  Finance  Committee 
upon  the  Revenue  Act  of  1950. 

At  the  outset,  it  should  be  reiterated  that  the  rule  is 
well  established  that  when  there  is  no  ambiguity  in  a 
statute,  the  statements  of  Congressional  committees 
about  the  statute  are  irrelevant.  Thus,  in  Helvering  v. 
City  Bank  Farmers  Trust  Co.,  296  U.S.  85,  89,  80  L.ed. 
62,  56  S.Ct.  70  (1935),  the  court  held  that: 

"We  are  not  at  liberty  to  construe  language  so 
plain  as  to  need  no  construction,  or  to  refer  to  Com- 
mittee reports  when  there  can  be  no  doubt  of  the 
meaning  of  the  words  used." 
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This  court  has  stated  the  same  rule  in  Jeu  Jo  Wan  v. 

Nagle  (9  Cir.)  9  F.(2d)  309,  310  (1925)  : 

"The  temis  of  the  act  are  free  from  ambiguity 
and  in  such  cases  the  courts  are  not  at  liberty  to 
resort  to  or  examine  the  proceedings  in  Congress." 

But,  again  assuming  arguendo  that  reference  to  com- 
mittee reports  was  proper,  we  wish  now  to  examine  the 
"legislative  history"  which  was  relied  upon  by  the  Gov- 
ernment in  the  trial  of  the  case  at  bar,  and  invoked  by 
both  the  Court  of  Claims  in  the  Kellogg  case  and  the 
district  court  in  the  case  at  bar. 

The  "legislative  history"  mentioned  above  was  not 
the  report  of  any  committee  of  the  77th  Congress  which 
enacted  Sec.  3475  in  1942.  Rather,  it  was  a  report  of  the 
Senate  Finance  Committee  of  the  81st  Congress  which, 
in  1950,  enacted  Section  607(b)  of  the  Revenue  Act  of 
1950,  amending  Section  3475  so  that  it  applied  to 
amounts  paid  without  as  well  as  within  the  United 
States." 

The  Senate  report  was  preceded  by  the  Report  of  the 
"Ways  and  Means  Committee  of  the  House  of  Represen- 
tatives, where  the  Revenue  Act  of  1950  originated.  This 
report  contained  no  suggestion  that  Section  3475,  as 
enacted  in  1942,  was  ever  intended  to  be  broader  in 
scope  than  its  language  indicates.  In  fact,  the  reported 
House  Bill  reduced  the  tax  on  transportation  from  3  per 
cent  to  11/2  per  cent,  and  the  conmiittee  stated : 

"The  tax  on  transportation  of  property  is  a  cost 
of  doing  business  to  practically  every  producer 
shipping  his  products  to  market.  Moreover,  it  is  a 
particularly  discriminatory  tax,  since  larger  taxes 

'^See  footnote  (4),  supra. 
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must  be  paid  by  those  shipping  greater  distances. 
Thus,  this  tax  particularly  discriminates  against 
producers  in  the  South  and  Far  West.'"^ 

While  the  Senate  Finance  Committee  report  on 
which  reliance  was  placed  by  the  GTovernment  below 
states  that  the  press  releases  of  the  Commissioner  of 
Internal  Revenue  are  correct  interpretations  of  the 
law  as  to  payments  made  outside  the  United  States,^" 
it  refers  to  the  ' '  existence  of  considerable  dispute  as  to 
the  correctness  of  these  interpretations  of  law  by  the 
Commissioner."  Its  conclusions  have  the  character  of 
an  expression  of  an  opinion  on  a  judicial  question, 
rather  than  a  statement  as  to  the  intent  of  an  earlier 
session  of  Congress.  Nothing  is  stated  to  support  these 
conclusions  except  a  quotation  from  the  Commission- 
er's press  release  of  July  7,  1950.^^  It  is  reasonable  to 
conclude  that  this  Committee  of  the  81st  Congress  had 
no  real  indication  of  the  intent  of  the  77th  Congress. 
Accordingly,  the  Senate  Finance  Committee  of  the  81st 
Congress  was  in  a  position  where,  like  the  Court  of 
Claims,  the  appellee  and  the  district  court,  it  was 
speculating  about  the  intent  of  an  earlier  Congress  upon 
a  question  when  there  was  no  evidence  of  such  intent 
except  for  the  language  employed  by  that  Congress. 
There  is  no  doubt  that  the  statements  of  this  commit- 
tee as  to  the  intent  of  the  81st  Congress  with  reference 
to  legislation  enacted  by  it  would  be  entitled  to  great 
weight.  But  under  the  circumstances  of  the  case  at  bar, 


^^  House  of  Representatives  Report  No.  2319,  81st  Congress,  2nd  Ses- 
sion, Committee  on  Ways  and  Means,  1950-2  Cum.  Bull.  p.  380,  390. 

^^  Senate  Report  No.  2375,  81st  Congress.  2d  Session,  Com.  on  Finance, 
1950-2  Cum.  BuU.  p.  483. 

21  Ibid,  p.  502. 


31 

they  are  no  more  entitled  to  decisive  weight  upon  the 
question  before  this  court  than  are  the  rulings  of  the 
Commissioner  of  Internal  Revenue  which  they  endorse. 

The  final  committee  report  upon  the  Revenue  Act 
of  1950,  that  of  the  Conference  Committee,^^  contains 
no  support  for  the  proposition  that  in  amending  Sec- 
tion 3475  Congress  simply  declared  existing  law.  In- 
stead, in  reference  to  Section  607(b)  the  report  states 
that  ".  .  .  it  imposes  the  tax  on  amounts  paid  without 
the  United  States  for  the  transportation  of  property 
from  one  point  in  the  United  States  to  another "^^  (em- 
phasis supplied). 

An  examination  of  contemporary  committee  reports, 
those  of  the  77th  Congress,  which  are  far  more  signifi- 
cant as  indications  of  Congressional  intent  than  those 
of  a  later  Congress,  discloses  that  they  are  devoid  of 
any  indication  that  the  scope  of  Section  3475  was  in- 
tended to  radiate  beyond  its  language. 

Thus,  the  Committee  on  Ways  and  Means  of  the 
House  of  Representatives,  reporting  on  the  Revenue 
Bill  of  1942,  which  provided  for  a  tax  on  transporta- 
tion of  property  in  the  amount  of  5%,  simply  stated 
that: 

' '  This  bill  imposes  a  new  tax  . . .  upon  the  amount 
paid  within  the  United  States  for  the  transporta- 
tion of  property  .  .  .  from  one  point  in  the  United 
States  to  another  .  .  ."^* 


-^  House  of  Representatives  Report  No.  3124,  81st  Congress,  2d  Session, 
1950-2  Cum.  Bull.,  p.  580. 

23  Ibid,  p.  593. 

- '  House  of  Representatives  Report  No.  2333,  77th  Congress,  1st  Session, 
1942-2  Cum.  Bull.,  p.  372,  406. 
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There  is  no  elaboration  upon  the  scope  of  the  tax 
either  in  the  report  of  the  Senate  Finance  Committee, 
which  had  eliminated  the  tax  on  transportation  of 
property  altogether  on  the  ground  that  it  contributed 
to  inflation,"^  or  in  the  report  of  the  Conference  Com- 
mittee, which  reinstated  the  tax  at  3%.^^ 

Indeed,  a  close  examination  of  the  contemporary 

legislative  history  of  Section  3475,  to  the  contrary  of 

affording  support  for  the  construction  made  by  the 

lower  court,  would  lend  support  to  the  contention  that 

the  omission  from  the  tax  of  payments  outside  the 

United  States  was  considered  and  deliberate  rather 

than  inadvertent.  For  the  above-mentioned  report  of 

the  Ways  and  Means  Committee  of  the  House"  takes 

cognizance  of  the  fact  that : ' '  During  the  World  War  a 

tax  was  imposed  upon  transportation  of  property  by 

freight  at  a  rate  of  3%  and  upon  transportation  of 

property  by  express  at  a  rate  of  5%."  That  this  statute 

was  before  the  House  when  the  Revenue  Act  of  1942 

was  drafted  is  not  only  clear  from  the  above  reference 

to  it,  but  from  an  examination  of  the  statute  itself. 

Thus,  the  Revenue  Act  of  1917^^  provides  as  follows : 

"Sec.  500.  That  from  and  after  the  first  day  of 

November,  nineteen  hundred  and  seventeen,  there 

shall  be  levied,  assessed,  collected,  and  paid  (a) 

a  tax  equivalent  to  three  per  centum  of  the  amount 

paid  for  the  transportation  by  rail  or  water  or  by 


25  Senate  Report  No.  1631,  77th  Congress,  2d  Session  ,1942-2  Cum.  Bull., 
p.  504,  553. 

2^  House  of  Representatives  Report  No.  2586,  77th  Congress,  2d  Session, 
1942-2  Cum.  Bull.,  p.  701,  732. 

2^  See  footnote  (24) ,  supra. 

28Act  of  October  3,  1917,  C.  63,  Title  V,  Sec.  500,  40  Stat.  314. 
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any  form  of  mecliaiiical  motor  power  when  in 
competition  with  carriers  by  rail  or  water  of  prop- 
erty by  freight  consigned  from  one  point  in  the 
United    States    to    another;   *   *   *    "(Emphasis 
added) 
If  this  provision  is  compared  with  Section  3475  it  will 
be  seen  that  they  are  fundamentally  similar.  Both  stat- 
utes  impose   the   tax   on   "the   amount  paid."   But, 
whereas  the  earlier  provision  imposes  the  tax  upon 
"the  amount  paid"  without  qualification  as  to  place  of 
payment,  Section  3475  inserts  after  "the  amount  paid" 
the  qualification  "within  the  United  States."  Is  it  not 
reasonable  to  assume  that  this  qualification  in  the  later 
statute  was  deliberate  and  not  accidental?  Certainly 
there  would  seem  a  sounder  basis  for  that  assumption 
than  that  in   using   the   words   "within   the    United 
States"  Congress  intended  the  tax  to  apply  regardless 
of  place  of  payment. 

Thus,  we  reiterate  not  only  that  examination  of  the 
legislative  history  of  IRC  Section  3475  is  unnecessary 
and  improper,  in  the  light  of  the  clarity  of  that  pro- 
vision, but  that  contemporary  committee  reports  tend 
to  militate  against  the  appellee's  contention  that  IRC 
Section  3475  should  be  extended  by  construction,  and 
tend  to  support  the  position  of  appellant  that  the  stat- 
ute, neither  in  fact  nor  intent,  expressly  or  impliedly, 
extends  to  amounts  paid  without  the  United  States. 

n. 

The  Amounts  Paid  by  Pacific  for  Transportation  Were 
Not  Amounts  "Paid  Within  the  United  States" 

As  indicated  above,  Pacific  made  the  payments  in 


34 

question  witla  checks  delivered  by  representatives  in 
Canada  to  the  authorized  agents  of  American  railroad 
companies  there.  These  checks  were  received  in  pay- 
ment by  the  agents  and  the  freight  bills  were  marked 
"paid"  and  returned  to  Pacific's  representatives. 

No  serious  contention  was  made  below  that  this  mode 
of  payment  did  not  constitute  payment  in  Canada,  and 
the  court  correctly  found  that  payment  was  made  by 
Pacific  in  a  "non-tax  place"  (R.50). 

Our  discussion  of  this  point  is,  however,  prompted 
by  a  suggestion  in  the  majority  opinion  in  the  case  of 
Kellogg  Company  v.  U.S.,  132  Ct.  CI.  507,  133  P.Supp. 
387  (1955)  that  where  payment  was  made  by  check 
drawn  on  a  United  States  bank,  there  was  "serious 
doubt  as  to  whether  payment  was  actually  made  in 
Canada."  This  view  was  based  upon  a  "technical  con- 
struction" which  focused  attention  upon  the  final  pay- 
ment of  the  check  hy  the  drawee  bank  as  a  significant 
act  rather  than  its  delivery  and  acceptance  as  pay- 
ment. While  the  majority  opinion  was  grounded  upon 
the  theory  that  the  "implied  intent"  of  Congress  was 
to  subject  all  transportation  within  the  United  States 
to  the  tax  regardless  of  place  of  payment,  the  narrow 
majority  of  three  to  two  was  secured  by  the  concur- 
rence of  one  judge  "on  the  ground  that  payment  was 
made  within  the  United  States."  The  two  dissenting 
judges  held  "that  the  physical  delivery  of  the  cashiers' 
checks  was  clearly  payment  without  the  United  States 
within  the  meaning  of  Section  3475(a)  of  the  Internal 
Revenue  Code." 

We  believe  that  the  view  that  payment  by  check  de- 


I 


35 

livered  outside  the  United  States  is  payment  "within 
the  United  States"  is  untenable.  It  does  violence  not 
only  to  common  and  commercial  usage,  but  to  estab- 
lished rules  of  statutory  construction. 

The  argument  that  "paid"  should  be  construed  as 
limited  to  the  final  payment  by  the  drawee  bank  is  un- 
tenable for  the  following  reasons : 

(1)  It  ignores  the  common  and  ordinary  meaning  of 
"paid,'^  which  includes  the  giving  and  receipt  of  a 
check 

To  pay,  in  ordinary  and  common  usage,  includes  to 
give  a  check  in  payment  of  a  purchase  or  obligation.  So 
common  is  the  use  of  checks  for  the  payment  of  obli- 
gations today,  that  the  whole  business  community,  in- 
deed the  whole  population  of  this  country,  would  be 
shocked  by  the  notion  that  the  giving  and  receipt  of 
a  check  did  not  constitute  payment. 

The  universality  of  this  usage  is  indicated  by  the 
definition  of  "pay"  in  Webster's  New  International 
Dictionary,  2d  Ed.  Unabridged,  as  including : 

"To  give  a  recompense;  to  make  payment,  re- 
quital or  satisfaction;  to  discharge  a  debt;  as  he 
pays  in  full,  by  check  or  on  time."  (Last  empha- 
sis supplied) 

The  common  meaning  of  payment  as  embracing  the 
giving  and  receipt  of  a  cheek  is  indicated  by  the  U.S. 
Court  of  Appeals  for  the  8th  Circuit  in  construing  the 
word  "paid"  as  used  in  IRC  Section  24(c)  : 

' '  Furthermore,  as  a  matter  of  common  parlance, 
we  think  it  is  most  common  to  speak  of  'paying'  an 
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obligation  by  giving  one's  check  for  it.  This  is  the 
common  method  of  paying  bills  in  this  country. ' ' 

Miller  v.  Commissioner  (8  Cir.)  164  F.(2d) 
268,269  (1947). 

The  rule  is  well  established  that,  in  the  construction 
of  revenue  acts,  as  well  as  in  the  construction  of  other 
legislation,  the  natural,  ordinary  and  familiar  mean- 
ings of  words  are  to  be  used,  in  the  absence  of  a  specific 
intent  that  some  special  meaning  be  applied. 

In  Helvering  v.  Flaccus  Leather  Co.,  313  U.S.  247, 
249,  85  L.ed.  1310,  61  S.Ct.  874  (1941),  the  Government 
contended  that  a  sum  received  in  settlement  of  a  fire 
loss  from  an  insurance  company  should  be  regarded  as 
derived  from  a  "sale  or  exchange  of  property"  within 
the  meaning  of  Section  117(d)  of  the  Revenue  Act  of 
1924.  The  court,  in  holding  against  the  Government, 
said: 

"Generally  speaking,  the  language  of  the  Reve- 
nue Act,  just  as  in  any  statute,  is  to  be  given  its 
ordinary  meaning,  ..." 

The  taxpayer  is  entitled  to  have  the  language  of  a 
statute  construed  in  its  ordinary  and  obvious  sense, 
and  has  been  protected  by  the  courts  against  a  devious 
and  strained  construction  promulgated  for  the  sole 
purpose  of  subjecting  him  to  a  tax  which  othermse  does 
not  apply  to  him.  Thus,  in  Lynch  v.  Alworth-Stephens 
Company,  267  U.S.  364,  370,  69  L.ed.  660,  45  S.Ct.  274 
(1925),  the  court  held  that  the  "plain,  rational  and  ob- 
vious meaning"  is  to  be  sought  by  coiu'ts,  and  that  it 
is  ' '  always  to  be  preferred  to  any  curious,  narrow,  hid- 
den sense  that  nothing  but  the  exigency  of  a  hard  case 
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and  the  ingenuity  and  study  of  an  acute  and  powerful 
intellect  would  discover." 

These  principles  were  applied  in  the  case  of  Old 
Colony  R.  Co.  v.  Cofnmissioner,  284  U.S.  552,  559-61, 
76  L.ed.  484,  52  S.Ct.  211  (1932),  which  we  believe  is 
illuminating.  There,  the  court  had  before  it  a  question 
of  construction  of  the  Revenue  Act  of  1921.  The  pro- 
vision in  question  specified  that,  in  the  computation 
of  net  income  of  a  corporation  "all  interest  paid  or 
accrued  within  the  taxable  year  on  its  indebtedness" 
was  deductible  from  gross  income.  The  taxpayer  had 
deducted  all  interest  paid  on  outstanding  bonds.  The 
G-overnment  contended  that  where  the  bonds  were  sold 
at  a  premium,  the  premium  received  by  the  company 
had  the  effect  of  reducing  the  real  interest  paid  on  the 
bonds,  and  that  deductible  interest  should  accordingly, 
be  reduced  by  an  amortized  portion  of  the  premium. 
It  contended  that  otherwise  the  corporation  could 
establish  a  high  rate  of  interest  on  the  bonds,  sell  them 
at  a  higher  premium  and  thereby  secure  the  full  bene- 
fit of  the  interest  reduction  and  avoid  taxation  on  the 
premium.  The  Supreme  Court  held  against  the  Gov- 
ernment. Speaking  for  a  unanimous  court,  Mr.  Justice 
Roberts  said : 

"In  other  words  the  contention  is  that  by  the 
use  of  the  quoted  phrase  the  statute  did  not  intend 
to  allow  the  deduction  of  the  amount  agreed  to  be 
paid,  which  the  contract  denominated  'interest,' 
but  of  a  different  sum  to  be  ascertained  by  a  cal- 
culation which  will  allocate  the  payment  between 
a  partial  and  ratable  return  of  the  premium  and 
'effective'  interest  on  the  part  of  the  security. 
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"Is  this  the  reasonable  construction  of  the  lan- 
guage of  the  act, — 'all  interest  ...  on  its  indebt- 
edness '  ?  The  rule  which  should  be  applied  is  estab- 
lished by  many  decisions.  'The  legislature  must 
be  presumed  to  use  words  in  their  known  and  or- 
dinary signification.'  Levy's  Lessee  v.  McCartee,  6 
Pet.  102,  110.  'The  popular  or  received  import  of 
words  furnishes  the  general  rule  for  the  interpre- 
tation of  public  laws.'  *  *  *  As  was  said  in  Lynch 
V.  Alworth-Stephem  Co.,  267  U.S.  364,  370,  'the 
plain,  obvious  and  rational  meaning  of  a  statute 
is  always  to  be  preferred  to  any  curious,  narrow, 
hidden  sense  that  nothing  but  the  exigency  of  a 
hard  case  and  the  ingenuity  and  study  of  an  acute 
and  powerful  intellect  would  discover.'  This  rule 
is  applied  to  taxing  acts :  DeGanay  v.  Lederer,  250 
U.S.  376,  381. 

"Applying  the  accepted  tests  to  the  language  of 
the  statute,  we  are  of  the  opinion  that  the  construc- 
tion contended  for  by  the  Commissioner  is  inad- 
missible. In  common  parlance  the  bonded  indebt- 
edness of  a  corporation  imports  the  total  face  of 
its  outstanding  bonds, — the  amount  which  must 
be  paid  at  their  maturity.  The  phrase  is  not  gen- 
erally used  to  connote  par  plus  an  uureturued  pro- 
portion of  premium. 

"And  as  respects  'interest,'  the  usual  import 
of  the  term  is  the  amount  which  one  has  contracted 
to  pay  for  the  use  of  borrowed  money.  He  who  pays 
and  he  who  receives  j^a^Tnent  of  the  stipulated 
amoimt  conceives  that  the  whole  is  interest.  In 
the  ordinary  affairs  of  life  no  one  stops  for  refined 
analysis  of  the  nature  of  a  premium  or  considers 
that  the  periodic  payment  universally  called  'in- 
terest' is  in  part  something  wholly  distinct — that 
is,  a  return  of  borrowed  capital.  It  has  remained 
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for  the  theory  of  accounting  to  point  out  this  re- 
finement. We  cannot  believe  that  Congress  used 
the  word  having  in  mind  any  concept  other  than 
the  usual,  ordinary  and  everyday  meaning  of  the 
term,  or  that  it  was  acquainted  with  the  account- 
ants' phrase  'effective  rate'  of  interest  and  in- 
tended that  as  the  measure  of  the  permitted  de- 
duction *  *  * 

"/w-  short,  we  think  that  in  the  common  under- 
standing 'interest'  means  what  is  usually  called 
interest  by  those  who  pay  and  those  who  receive 
the  amount  so  denominated  in  hond  and  coupon, 
and  that  the  words  of  the  statute  permit  the  de- 
duction of  that  sum,  and  no  not  refer  to  some 
esoteric  concept  derived  from  subtle  and  theoretic 
anlaysis. 

"If  there  were  doubt  as  to  the  connotation  of 
the  terms,  and  another  meaning  might  be  adopted, 
the  fact  of  its  use  in  a  tax  statute  would  incline 
the  scale  to  the  construction  most  favorable  to  the 
taxpayer.*  *  *  "  (Emphasis  supplied) 

(2)  It  ignores  the  usage  among  shippers  and  railroad 
companies,  sanctioned  and  confirmed  by  the  Inter- 
state Commerce  Commission  and  the  courts,  that 
the  delivery  and  receipt  of  a  check  constitute  pay- 
ment of  a  freight  bill 

The  giving  of  checks  in  Canada  was  regarded  and 
accepted  both  by  the  plaintiff  and  the  railroad  com- 
panies concerned  as  payment.  Evidence  was  the  fact 
that  the  freight  bills  were  marked  "paid"  upon  deliv- 
ery of  the  checks.  That  understanding  reflected  a  usage 
which  was  not  only  common  and  general  among  ship- 
pers and  carriers,  but  was  expressly  recognized,  and 


40 

sanctioned  by  the  Interstate  Commerce  Commission 
and  the  courts. 

Part  1,  Section  3(2)  of  the  Interstate  Commerce 
Act^®  provides: 

"No  carrier  by  railroad  and  no  express  company 
subject  to  the  provisions  of  this  part  sJiall  deliver 
or  relinquish  possession   at   destination    of   any 
freight   or  express  shipment   transported   hy   it 
until  all  tariff  rates  and  charges  thereon   have 
been  paid,  except  under  such  rules  and  regulations 
as  the  Commission  may  from  time  to  time  pre- 
scribe to  govern  the  settlement  of  all  such  rates 
and  charges  and  to  prevent  unjust  discrimina- 
tion." (Emphasis  supplied) 
This  statute  made  it  imperative  that  a  clear  and  pre- 
cise definition  of  "paid"  be  established  and  understood 
among  shippers  and  carriers  of  freight  in  interstate 
commerce. 

The  rulings  of  the  Interstate  Commerce  Commission 
make  it  clear  that  payment  by  check  constituted  pay- 
ment within  the  meaning  of  the  statute.  Thus,  in  Ej: 
Parte  No.  73,  57  ICC  Reports  591,  593,  59G,  596B 
(1920)  the  Commission  considered  the  meaning  of 
"payment"  in  the  above-quoted  provision.  It  quoted 
from  Circular  No.  9,  dated  June  29,  1918,  issued  by 
the  Director  of  Public  Service  and  Accounting  in  the 
U.S.  Railroad  Administration: 

"Assume,  for  example,  that  freight  is  deliv- 
ered to  such  regular  customer  on  Monday  and  that 
the  freight  bill  is  mailed  or  delivered  on  the  same 
day  to  the  shipper  or  consignee,  being  received  by 
him  in  due  course  on  the  morning:  of  the  next  dav. 
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//,  now,  the  shipper  or  consignee  remits  his  check 
for  the  amount  during  Tuesday  so  that  it  may  he 
received  by  the  carrier  the  monring  of  Wednes- 
day, that  is  to  be  treated  as  a  cash  transaction.  The 
bill  is  presented  and  paid  in  due  course  of  business 
and  no  period  of  credit  in  the  ordinary  acceptance 
of  that  term  is  given."  (Emphasis  supplied) 

It  is  to  be  observed  that  the  remittance  of  a  check  is 
treated  as  a  payment  in  the  foregoing  quotation. 

The  Commission  continued: 

"The  rules  and  regulations  which  we  promul- 
gate should  contemplate  the  collection  of  trans- 
portation charges  prior  to,  or  contemporaneous 
with,  the  delivery  of  most  shipments,  and,  while 
adhering  to  the  principle  of  prompt  payment  of 
charges  should,  upon  certain  freight  traffic,  give 
opportunity  for  the  preparation  of  freight  bills 
at  destination,  weights  to  be  ascertained  after  the 
the  carriers  have  relinquished  possession  of  freight, 
and  for  the  presentation  of  freight  bills  to  the 
appropriate  offices  and  employees  of  shippers  by 
United  States  mail,  by  messenger,  or  by  other 
proper  means,  and  for  payment  of  the  charges  in 
the  regular  course  of  business  by  the  shippers.  An 
order  wall  be  issued  in  accordance  with  these  con- 
clusions." 

The  order  then  provides  for  a  period  of  "credit"  of  96 

hours  and  concludes  that : 

"...  valid  checks,  drafts,  or  money  orders  which 
are  satisfactory  to  the  carrier  in  payment  of  the 
tariff  charges,  within  the  period  of  credit  pre- 
scribed above,  may  be  deemed  to  be  payment  of 
the  tariff  charges  within  the  period  of  ninety-six 
hours  of  credit  ..  ."  (Emphasis  supplied) 
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In  1931,  the  Cominission  was  asked  to  revise  its  rules, 
and  in  Ex  Parte  73,  171  ICO  Reports  268,  273,  282,  it 
refers  to  the  argument  of  shippers  that  if  credit  were 
permitted  "they  can  reduce  the  number  of  necessary- 
cheeks  now  drawn"  and  "that  they  should  be  allowed 
to  accumulate  freight  bills  and  pay  them  by  one  or  two 
checks  once  or  twice  a  week. ' ' 

The  Oommission  reviewed  its  former  order  and  de- 
cided to  keep  it  in  effect  with  certain  changes.  The 
order  included  a  provision,  very  similar  to  its  prede- 
cessor quoted  above;  in  which  again  it  was  provided 
that: 

" .  .  .  valid  checks,  drafts,  or  money  orders,  which 
are  satisfactory  to  the  carrier,  in  payment  of 
freight  charges  within  the  credit  periods  allowed 
such  shipper  may  be  deemed  to  be  the  collection 
of  the  tariff  charges  within  the  credit  period  for 
the  purposes  of  the  rules  ..." 

In  the  foregoing  rules,  and  the  preambles  to  them,. 
the  Commission  recognizes  and  endorses  officially  the 
accepted  usage  among  shippers  and  carriers  that  re- 
mittance by  check  is  payment  of  freight  charges. 

The  Supreme  Court  of  the  United  States  has  recog- 
nized the  practice  and  confirmed  its  validity  under  the 
Interstate  Commerce  Act.  In  Fullerton  Lumber  Co.  v. 
Chicago,  Milwaukee,  St.  Paul  &  Pacific  B.  Co.,  282 
U.S.  520,  521-2,  75  L.ed.  502,  51  S.Ct.  227  (1931),  the 
court  held  that  the  requirement  for  payment  in  cash 
permitted  payment  by  check.  Mr.  Justice  Brandeis 
said: 

"It  has  long  been  settled  that  payment  of  a  car- 
rier's charges  must.be  made  in  money,  and  that 
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the  payment  must  be  in  cash  as  distinguished  from 
credit.  The  purpose  of  the  requirement  is  solely 
to  prevent  rebates  or  unjust  discrimination  and 
to  insure  observance  of  the  tariff  rates.  [Citing 
authorities]  The  Interstate  Commerce  Act  does 
not  in  terms  prescribe  that  the  charges  shall  be 
paid  in  money;  that  is,  in  coin  or  currency.  There 
is  no  reason  for  denying  to  the  parties  the  conve- 
nience and  safety  of  making  payment,  in  accord- 
ance with  the  prevailing  usage  of  the  business,  by 
means  of  a  check  payable  on  demand  drawn  on  a 
going  bank  in  which  the  drawer  has  an  ample  de- 
posit." (Emphasis  supplied) 

(3)  ^^Paid^'  and  ^^ payment''  have  been  construed  as 
meaning  the  giving  and  receipt  of  a  check  under 
other  sections  of  the  Internal  Revenue  Code 

A  final  argument  against  any  contention  that  "paid" 
should  be  construed  as  excluding  the  delivery  and  re- 
ceipt of  a  cheek,  arises  from  the  construction  of  other 
parts  of  the  Internal  Revenue  Code. 

Delivery  and  receipt  of  a  check — as  contrasted  with 
negotiation  or  payment — have  been  held  to  be  payment 
within  the  revenue  laws  in  the  following  contexts: 

(a)  As  income  of  the  recipient  as  of  the  date  of  re- 
ceipt of  the  check. 

Kahler  v.  Commissioner,  18  T.C.  31  (1952)  ; 
Butler  V.  Commissioner,  19  BTA  718  (1930). 

(b)  As  a  payment  of  a  charitable  contribution  within 
the  relevant  provision  governing  deductions. 

Estate  of  Spiegel   v.  Comvnissioner,  12  T.C. 
524  (1949). 

(c)  As  a  payment  of  real  estate  taxes  giving  rise  to 
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a  deduction  for  "taxes  paid  .  .  .  within  the  taxable 
year." 

Estate  of  Bradley  v.  Commissioner,  19  BTA 
49  (1930). 

In  Estate  of  Spiegel  v.  Commissioner,  12  T.C.  524, 
529  (1949),  supra,  the  tax  court  gave  exhaustive  con- 
sideration to  the  question  whether  a  "payment"  within 
the  meaning  of  Section  23 (o)  of  the  Internal  Revenue 
Code  of  1939,  as  amended,  took  place  in  the  year  in 
which  a  check  was  given  and  received  by  a  charitable 
institution  or  in  the  year  in  which  the  check  was  ne- 
gotiated and  paid.  In  holding  that  the  "payment" 
meant  the  giving  and  receipt  of  the  check,  the  court 
said : 

"It  would  seem  to  us  unfortunate  for  the  Tax 
Court  to  fail  to  recognize  what  has  so  frequently 
been  suggested,  that  as  a  practical  matter,  in 
everyday  personal  and  commercial  usage,  the 
transfer  of  funds  by  check  is  an  accepted  proce- 
dure. The  parties  almost  without  exception  think 
and  deal  in  terms  of  payment  except  in  the  un- 
usual circumstances,  not  involved  here,  that  the 
check  is  dishonored  upon  presentation,  or  that  it 
was  delivered  in  the  first  place  subject  to  some  con- 
dition or  infirmity  which  intervenes  between 
delivery  and  present  action  .  .  . 

"With  knowledge  of  the  prevalence  of  this  prac- 
tice, and  of  the  necessity  of  treating  tax  questions 
from  a  practical  rather  than  a  theoretical  view- 
point, it  would  be  astonishing  indeed  if  by  the  use 
of  the  word  'payment,'  in  section  23 (o).  Congress 
did  not  intend  to  include  a  check  given  absolutely 
and  in  due  course  subsequently  presented  and  paid 
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CONCLUSION 

Under  the  eases  and  principles  cited  above,  the  lower 
court  erred  in  extendinj^:  the  plainly  and  unamhig:!!- 
ously  stated  scope  of  the  excise  tax  statute  under  con- 
sideration by  construction.  Without  any  contention 
that  there  was  ambiguity  in  the  statute,  the  court  sanc- 
tioned the  sudden  arbitrary  reversal  by  the  Conmiis- 
sioner  of  Internal  Revenue  of  seven  and  one-half  years 
of  recognition  of  the  plain  meaning  of  the  statute.  It 
indorsed  the  incredible  legerdemain  througli  which  the 
phrase  "within  the  United  States"  was  made  to  em- 
brace its  antithesis,  "without  the  United  States,"  with- 
out benefit  of  statutory  amendment,  and  thus  render 
itself  entirely  meaningless.  This  extreme  and  unprece- 
dented result  was  reached  solely  on  the  basis  of  an 
assumed  intent  of  Congress,  the  quest  for  which  was, 
as  we  have  pointed  out  above,  not  only  unsanctioned 
by  authority  but  infelicitous  factually.  What  is,  in 
effect,  an  amendment  of  a  statute  in  this  manner,  trans- 
cended the  historic  function  of  the  judiciary  to  inter- 
pret and  not  make  the  laws,  and  the  traditional  rules 
of  judicial  self-restraint  which  are  rooted  in  the  con- 
stitutional doctrine  of  separation  of  powers.  We  sub- 
mit that  the  judgment  of  the  district  court  should  be 
reversed  \^ith  directions  that  the  court  enter  a  judg- 
ment in  favor  of  appellant  and  against  appellee  in  the 
sum  of  $78,937.17,  together  with  interest  thereon  as 
provided  by  law. 

Respectfully  submitted, 

RyaX.  AsKREX,  MaTHEWSOX,  CaRLSOX  &  KlXG 

Lauraxce  S.  Carlsox 
Daxiel  C.  Blom 

Attorneys  fur  Appellant 

Pacific  Gamble  Robinson  Co, 


47 
APPENDIX  A 

I.  R.  C.  Section  3475  as  Added  to  the  Internal  Revenue 

Code  of  1939  by  Section  620(a)  of  the  Revenue 

Act  of  1942 

"Subchapter  E — Transport atiox  of  Property 

' '  Section  3475.  Transportation  of  property 

"f«j  Tax.  There  shall  be  imposed  upon  the  amount 
paid  within  the  United  States  after  the  effective  date  of 
this  section  for  the  transportation,  on  or  after  such 
effective  date,  of  property  by  rail,  motor  vehicle,  water, 
or  air  from  one  point  in  the  United  States  to  another,  a 
tax  equal  to  3  per  centum  of  the  amount  so  paid,  except 
that,  in  the  case  of  coal,  the  rate  of  tax  shall  be  4  cents 
per  short  ton.  Such  tax  shall  apply  only  to  amounts 
paid  to  a  person  engaged  in  the  business  of  transport- 
ing property  for  hire,  including  amounts  paid  to  a 
freight  forwarder,  express  company,  or  similar  person, 
but  not  including  amounts  paid  by  a  freight  forwarder, 
express  company,  or  similar  person  for  transportation 
with  respect  to  which  a  tax  has  previously  been  paid 
under  this  section.  In  the  case  of  property  transported 
from  a  point  without  the  United  States  to  a  point  with- 
in the  United  States  the  tax  shall  apply  to  the  amount 
paid  within  the  United  States  for  that  part  of  the  trans- 
portation which  takes  place  within  the  United  States, 
The  tax  on  the  transportation  of  co'il  shall  not  apply  to 
the  transportation  of  coal  with  respect  to  which  there 
has  been  a  previous  taxable  transportation. 

"'(h)  Ed'eui[)twn  of  government  transportation.  .  .  . 

'"  (c)  Returns  and  payment.  The  tax  imposed  by  this 
section  shall  be  paid  by  the  person  making  the  payment 
subject  to  the  tax.  Each  person  receiving  any  pajTxient 
<f)eeified  in  subsection  (a)  shall  collect  the  amount  of 
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the  tax  imposed  from  the  person  making  such  pa\Tnent, 
and  shall,  on  or  before  the  last  day  of  each  month,  make 
a  return,  under  oath,  for  the  preceding  month,  and  pay 
the  taxes  so  collected  to  the  collector  in  the  district  in 
which  his  principal  place  of  business  is  located,  or  if  he 
has  no  principal  place  of  business  in  the  United  States, 
to  the  Collector  at  Baltimore,  Maryland.  Such  returns 
shall  contain  such  information  and  be  made  in  such 
manner  as  the  Commissioner  with  the  approval  of  the 
Secretary  may  by  regulations  prescribe. 

''(d)  Extensions  of  time . . . 

''(e)  Registration  . . ." 
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TABLE  OF  EXfflBITS 

The  following  exhibits  were  identified,  offered  and 
admitted  in  evidence  without  objection  at  the  trial  of 
tliis  case  on  September  6, 1957 : 

Exhibit  Description  Record 

No.    1     Recapitulation  of  transportation    R.  43 
taxes  paid. 

No.  2  Check  No.  37601  dated  September  R.  43-44 
25,  1950,  drawn  by  Pacific  Fruit  & 
Produce  Company  on  the  National 
Bank  of  Commerce,  Seattle,  Wash., 
payable  to  the  order  of  Chicago  and 
North  Western  Railway  Company  in 
the  smn  of  $452.55,  together  with  two 
freight  bills  paid  by  said  check. 

No.  3  Check  No.  36610  dated  September  8,  R.  44 
1950,  drawn  by  Pacific  Fruit  &  Prod- 
uce Company  on  the  National  Bank 
of  Commerce,  Seattle,  Wash.,  pay- 
able to  the  order  of  Chicago,  Bur- 
lington &  Quincy  Railroad  Company 
in  the  sum  of  $664.11,  together  with 
the  freight  bills  paid  by  said  check. 

No.  4  Check  No.  24676  dated  July  13, 1950,  R.  41 
drawn  by  Pacific  Fruit  &  Produce 
Company  on  the  Seattle-First  Na- 
tional Bank  of  Seattle,  Wash.,  to  the 
order  of  Chicago,  Milwaukee,  St. 
Paul  &  Pacific  Railroad  Company, 
in  the  sum  of  $532.85,  together  with 
freight  bill  paid  by  the  said  check. 

No.    5     Check  No.  38698  dated  October  9,    R.44 
1950,  drawn  by  Pacific  Fruit  &  Prod- 
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Exhibit  Description  Record 

lice  Company  on  the  National  Bank 
of  Commerce,  Seattle,  Wash.,  to  the 
order  of  the  Colorado  and  Southern 
Railway  Company,  in  the  smu  of 
$35.02,  together  with  freight  bill  paid 
by  the  said  check. 

No.  6  Check  No.  38983  dated  October  12,  II.  U 
1950,  drawn  by  Pacific  Fruit  &  Prod- 
uce Company  on  the  National  Bank 
of  Commerce  of  Seattle,  Wash.,  to 
the  order  of  Great  Northern  Railway 
Company,  in  the  sima  of  $632.52,  to- 
gether with  freight  bill  paid  by  the 
said  check. 

No.  7  Check  No.  38988  dated  October  12,  R.  45 
1950,  drawn  by  Pacific  Fruit  &  Prod- 
uce Company  on  the  National  Bank 
of  Commerce  of  Seattle,  Wash.,  pay- 
able to  the  order  of  Northern  Pacific 
Railway  Company  in  the  sum  of 
$202.59,  together  with  two  freight 
bills  paid  by  said  check. 

No.  8  Check  No.  38987  dated  October  12,  R.  45 
1950,  drawn  by  Pacific  Fruit  &  Prod- 
uce Company  on  the  National  Bank 
of  Coimnerce  of  Seattle,  Wash.,  pay- 
able to  the  order  of  Southern  Pacific 
Company,  in  the  sum  of  $13.36,  to- 
gether with  t^vo  fi'eight  bills  paid  by 
said  check. 

No,    9     Check  No.  37621   dated  September   R.  45 
25,  1950,  dra-wai  by  Pacific  Fruit  & 
Produce  Company  on  the  National 
Bank    of    Commerce    of    Seattle, 
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Exhibit  Description  Record 

Wash.,  payable  to  the  order  of  Spo- 
kane, Portland  and  Seattle  Railway 
Company,  in  the  sum  of  $380.45,  to- 
gether with  three  freight  bills  paid 
by  said  check. 

No.  10  Check  No.  38984  dated  October  12,  R.  45 
1950,  dra^\^l  by  Pacific  Fruit  &  Prod- 
uce Company  on  the  National  Bank 
of  Commerce  of  Seattle,  Wash.,  pay- 
able to  the  order  of  Union  Pacific 
Railroad  Company  in  the  sum  of 
$8.20,  together  with  freight  bill  paid 
by  said  check. 

No.  11  Oface  copy  of  Check  No.  15712  dated  R.  46 
July  24,  1950,  drawn  by  Gamble- 
Robinson  Company  on  the  North- 
western National  Bank,  Minneapo- 
lis, Minnesota,  payable  to  the  order 
of  Illinois  Central  Railroad  Com- 
pany, in  the  simi  of  $373.04,  together 
with  office  copies  of  three  freight 
bills  paid  by  said  check. 

No.  12  Office  copy  of  Chec  No.  06365  dated  R.  46 
October  17,  1950,  dra-^m  by  Gamble- 
Robinson  Company  on  the  North- 
western National  Bank,  Minneapo- 
lis, Minnesota,  payable  to  the  order 
of  Chicago,  St.  Paul,  Minneapolis  & 
Omaha  Railway  Co.,  in  the  sum  of 
$374.07,  together  mth  office  copy  of 
freight  bill  paid  by  said  check. 

No.  13     Office  copy  of  Check  No.  15708  dated   R.  46 
July  24,   1950,   drawn  by  Gamble- 
Robinson  Company  on  .the  North- 
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western  National  Bank,  Minneapo- 
lis, Minn.,  payable  to  the  order  of 
Chicago  Great  Western  Railway 
Company,  in  the  sum  of  $173.42,  to- 
gether with  office  copy  of  freight  bill 
paid  by  said  check. 

No.  14  Office  copy  of  Check  No.  01124  dated  R.  46 
August  10,  1950,  dra^vn  by  Q-amble- 
Robinson  Company  on  the  North- 
western National  Bank,  Minneapo- 
lis, Minn.,  payable  to  the  order  of 
Chicago,  Rock  Island  &  Pacific  Rail- 
road Co.,  in  the  sum  of  $786.93,  to- 
gether with  office  copy  of  freight  bill 
paid  by  said  check. 

No.  15  Office  copy  of  Check  No.  15388  dated  R.  47 
July  13,  1950,  drawn  by  Gamble- 
Robinson  Company  on  the  North- 
western National  Bank,  Minneapo- 
lis, Minn.,  payable  to  the  order  of 
Minneapolis,  St.  Paul  &  Sault  Ste. 
Marie  Railroad  Co.,  in  the  sum  of 
$623.90,  together  with  office  copy  of 
freight  bill  paid  by  said  check. 

No.  16  Office  copy  of  Check  No.  15373  dated  R.  47 
July  12,  1950,  dra^^Ti  by  Gamble- 
Robinson  Company  on  the  North- 
western National  Bank,  Minneapo- 
lis, Minn.,  payable  to  the  order  of 
Minneapolis  &  St.  Louis  Railway 
Co.,  in  the  sum  of  $627.99,  together 
with  office  copy  of  freight  bill  paid 
bv  said  check. 
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Exhibit  Description  Record 

No.  17  Miscellaneous  Tax  Rulings  of  Com-  R.  70 
missioner  of  Internal  Revenue, 
1943:  M.T.  15  (1943  Cum.  Bull.  p. 
1158-9) ;  M.T.  9  (1943  Cum.  Bull.  p. 
1159-60);  M.T.  13  (1943)  Cum. 
Bull,  p.  1161) ;  M.T.  18  (1943  Cum. 
Bull.  p.  1162). 

No.  18     Miscellaneous  Tax  Ruling  of  Com-    R.  70 
missioner  of  Internal  Revenue,  1948 : 
M.T.  26  (1948-1  Cum.  Bull.  p.  141). 

No.  19     Miscellaneous  Tax  Ruling  of  Com-    R.  70 
missioner  of  Internal  Revenue,  1949 : 
M.T.  35  (1949-1  Cum.  BuU.,  p.  250). 

A-1  Mimeograph    letter    (Mim.    5447,    R.  47 

1942-2  Cum.  Bull.  p.  280)  dated  De- 
cember 7,  1942. 

A-2  Treasury  Department  Press  Release    R.  47 

S-2100,  dated  Friday,  September  2, 
1949. 

A-3         Letter   ruling    of   Acting    Commis-   R.  47 
sioner  of  Internal  Revenue,   dated 
April  11,  1950. 

A-4         Letter  ruling   of   Deputy   Commis-    R.  47 
sioner  of  Internal  Revenue,   dated 
Jime  28,  1950. 

A-5  Treasury  Department  Press  Release    R.  47 

S-2389,  dated  Friday,  July  7,  1950. 
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NAMES  AND  ADDRESSES  OF  ATTORNEYS 

FREDERICK  L.  HILGER, 
HILGER  &  THOMAS, 

924  Fifth  Street, 
Eureka,  California, 

Attorneys  for  the  Plaintiff. 

AUGUSTUS  CASTRO, 
THOMAS  HARTWELL, 

333  Montgomery  Street, 
San  Francisco,  California, 

Attorneys  for  the  Defendant  Boston 
Insurance  Co. 


In  The  Superior  Court  of  the  State  of  California 
In  and  For  The  County  of  Hiunboldt 

No.  32725 

HYRUM  JENSEN,  individually  and  doing  busi- 
ness as  EUREKA  LUMBER  COMPANY, 

Plaintiff, 
vs. 

BOSTON  INSURANCE  COMPANY,  a  corpora- 
tion, DOES  ONE  to  TEN,  Defendant. 

COMPLAINT  FOR  MONEY 
DUE  ON  CONTRACT 

Comes  now  the  plaintiff  above  named,  and  for 
cause  of  action  alleges  as  follows: 

I. 

That  the  plaintiff  is  a  resident  of  the  County  of 
Humboldt,  State  of  California,  and  has  complied 
with  all  statutes  regarding  the  filing  and  publica- 
tion of  certificate  of  doing  business  imder  a  ficti- 
tious name;  that  the  defendant  is  a  corporation 
licensed  and  doing  business  as  an  insurance  com- 
pany, selling  policies  of  fire  insurance  and  con- 
tracts of  fire  insurance  coverage  within  the  State 
of  California. 

II. 

That  plaintiff  on  or  about  the  21st  day  of  May, 
1956,  entered  into  a  contract  in  writing  with  de- 
fendant wherein  and  whereby  the  defendant  prom- 
ised to  pay  to  the  plaintiff  the  sum  of  $20,000.00 
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or  such  other  lesser  sum  as  the  facts  indicated  upon 
a  fire  loss  sustained  by  the  plaintiff,  which  said 
contract  is  in  the  standard  form  fire  insurance  pol- 
icy of  the  State  of  California  and  a  true  photo- 
static copy  of  which  is  set  forth  as  Exhibit  A  an- 
nexed hereto  and  incorporated  by  reference  herein 
as  if  fully  set  forth,  being  Boston  Insurance  Com- 
pany Policy  No.  560594,  wherein  and  whereby  the 
defendant  obligated  itself  upon  the  occurrence  of 
fire  loss  to  the  plaintift*  to  pay  the  sum  of  $20,000.00 
or  such  lesser  sum  as  the  loss  would  indicate. 

III. 

The  plaintiff  has  fully  performed  each  and  every 
all  and  singular  the  covenants  and  conditions  by 
him  to  be  performed  under  and  by  virtue  of  the 
agreement  as  set  forth  as  Exhibit  A  herein;  that 
on  or  about  Jime  25,  1956  in  the  City  of  Eureka, 
County  of  Humboldt,  the  stock  and  inventory  of 
the  plaintiff  was  lost  and  consumed  by  hostile  fire, 
to  the  damage  of  plaintiff  as  hereinafter  set  forth 
and  upon  the  occurrence  of  the  said  event  and 
thereafter  up  to  the  filing  of  this  complaint,  the 
plaintiff  has  complied  with  and  has  performed  each 
and  every,  all  and  singular  the  covenants  and  con- 
ditions set  forth  in  the  said  contract  attached  hereto 
as  Exhibit  A  by  him  to  be  performed,  both  be- 
fore and  after  the  occurrence  of  the  said  fire  loss. 

IV. 

That  after  the  said  fire  loss  and  on  August  23, 
1956,  the  i^laintiff  caused  to  be  served  upon  the 
defendant  a  verified  Proof  of  Loss  on  the  form  pre- 
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scribed  by  the  defendant  and  containing  all  the  in- 
formation required  to  be  contained  by  the  said 
contract  as  set  forth  as  Exhibit  A,  which  said 
Proof  of  Loss  demonstrated  the  loss  by  plaintiff 
in  excess  of  the  amount  of  $20,000.00,  which  said 
Proof  of  Loss  by  true  photostatic  copy  is  set  forth 
as  Exhil)it  B  hereto  and  incorporated  herein  hy 
reference  and  made  a  part  hereof  as  if  wholly  set 
forth. 

V. 
That  more  than  sixty  days  have  elapsed  since  the 
service  of  Proof  of  TiOss  upon  the  defendant  herein 
and  that  mthin  said  time  no  statement  has  been 
received  by  x^laintiff  from  defendant  that  there  is 
a  disagreement  as  to  the  amount  of  the  said  loss, 
and  that  the  said  plaintiff  has,  after  serving  notice 
of  Proof  of  Loss  upon  defendant,  demanded  in 
writing  that  in  the  event  of  any  disagreement  by 
the  defendant  as  to  the  amount  of  loss  that  the 
defendant  forthwith  appoint  an  appraiser  as  pro- 
vided in  Exhibit  A  herein  and  that  the  said  de- 
fendant has  failed,  refused  and  neglected  to  ap- 
point said  appraiser  and  has  failed  and  refused  and 
neglected  to  indicate  its  disagreement  to  the  Proof 
of  Loss  as  set  forth  in  Exhibit  B;  that  under  the 
terms  of  Exhibit  A  herein,  there  is  due,  owing  and 
unpaid  from  the  defendant  to  the  plaintiff  the  siun 
of  $20,000.00  from  and  after  October  22,  1956 ;  that 
more  than  twenty  days  have  elapsed  since  the  de- 
mand of  plaintiff  that  defendant  appoint  an  ap- 
praiser and  defendant  has  failed,  refused  and 
neglected  to  appoint  any  appraiser. 
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VI. 

That  the  plaintiff  has  demanded  of  defendant 
that  the  same  be  forthwith  paid  and  that  the  de- 
fendant has  failed,  refused  and  neglected  to  pay 
to  the  plaintiff  the  smii  of  $20,000.00  as  aforesaid 
although  plaintiff  has  in  every  respect  fully  per- 
formed each  and  every,  all  and  singular  the  cove- 
nants of  the  contract  set  forth  as  Exhibit  A  and 
defendant  has  failed,  refused  and  neglected  to  per- 
form any  of  the  covenants  thereof. 

VII. 

Wherefore,  there  is  due,  owing  and  unpaid  to 
the  plaintiff  from  the  defendant  the  sum  of  $20,- 
000.00  together  with  interest  from  the  22nd  day  of 
October,  1956  at  the  rate  prescribed  by  law,  the 
same  as  a  direct  and  proximate  result  of  the  fail- 
ure, refusal  and  neglect  of  the  defendant  for  $20,- 
000.00  plus  interest  from  the  22nd  day  of  October, 
1956  at  the  rate  prescribed  by  law,  plus  costs  of 
suit  herein,  plus  any  and  other  relief  as  to  the 
court  seems  indicated. 

FREDERICK  L.  HILOER, 

Attorney  for  Plainti:ff. 
Duly  Verified. 

[Endorsed]  :    Filed  Dec.  31,  1956. 
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In  The  United  States  District  Court,  Northern 
District  of  California,  Northern  Division 

No.  7489   (Civil) 

HYRUM  JENSEN,  individually  and  doing  busi- 
ness as  EUREKA  LUMBER  COMPANY, 

Plaintiff, 

vs. 

BOSTON  INSURANCE  COMPANY,  a  corpora- 
tion, DOES  ONE  to  TEN, 

Defendants  and  Third  Party  Plaintiff, 

vs. 

HYRUM   JENSEN   and   HAROLD    DEE    JEN- 
SEN, Third  Party  Defendants. 

THIRD   PAKTY   COMPLAINT 

With  permission  of  the  above  entitled  Court  first 
had,  by  way  of  third  party  complaint,  for  cause 
of  action  against  the  above  named  third  party 
defendants,  Hyrum  Jensen  and  Harold  D.  Jensen, 
third  party  plaintiff  Boston  Insurance  Company 
(hereinafter  referred  to  as  "Company")  alleges 
that: 

1.  That  Hyrum  Jensen  and  Eureka  Lumber 
Company  have  filed  a  complaint  against  Comi^any, 
and  a  true  and  correct  copy  of  which  is  hereto  at- 
tached as  Exhibit  "A". 

2.  At  all  times  hereinafter  mentioned  Company 
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was,  and  still  is,  a  corporation  duly  organized  and 
existing  according  to  tlie  laws  of  the  State  of  Mas- 
sachusetts in  the  United  States  of  America,  and 
was,  and  still  is,  admitted  to  transact  fire  insurance 
business  in  the  State  of  California,  and  has  com- 
plied with  the  laws  imposing  conditions  precedent 
to  the  transaction  of  such  business  in  such  State  of 
California. 

3.  At  all  times  hereinafter  mentioned  each  of 
third  party  defendants  was  a  resident  of  and  re- 
sided in  the  County  of  Humboldt,  State  of  Cali- 
fornia. 

4.  On  or  about  the  29th  day  of  May,  1956,  Com- 
pany executed  and  delivered  to  Eureka  Lumber 
Company  a  California  standard  form  of  fire  insur- 
ance policy  with  endorsements,  covering  stock  all 
situate  at  the  premises  at  the  north  side  of  3rd 
Street,  northwest  corner  of  Commercial  Street, 
Eureka,  California. 

5.  Under  the  terms  of  such  insurance  contract. 
Company  insured  Eureka  Jjumber  Company  against 
all  direct  loss  by  fire  except  as  otherwise  therein 
provided  to  the  extent  of  tlie  actual  cash  value  of 
the  said  stock  at  the  time  of  loss,  but  in  no  event 
for  more  than  the  interest  of  Eureka  Lumber  Com- 
pany and  not  to  exceed  the  sum  of  $20,000.00. 

6.  Said  standard  form  of  fire  insurance  policy 
provides  that  Company  may  require  from  Eureka 
Lumber  Company  an  assignment  of  all  right  of 
recovery  from  any  party  for  loss  to  the  extent  of 
the  payment  therefor  is  made  by  Company. 


Hyrum  Jensen  9 

7.  Company  believes  and  therefore  upon  infor- 
mation and  belief  alleges  that  prior  to  the  fii'e  of 
June  25,  1956,  at  said  premises  said  third  party- 
defendants  Hyrmn  Jensen  and  Harold  D.  Jensen 
wilfully  and  with  intent  to  injure,  prejudice  and 
damage  Company,  entered  into  a  conspiracy  to  set 
fire  to,  and  cause  said  stock  to  be  burned. 

8.  Company  believes  and  therefore  alleges  upon 
information  and  belief  that  on  said  25th  day  of 
June,  1956,  pursuant  to  such  conspiracy  said  Hy- 
rum Jensen  and  Harold  D.  Jensen  wilfully,  inten- 
tionally, negligently  and  carelessly  caused  and  set 
fire  to  said  stock  thereby  destroying  said  stock. 

9.  In  the  event  Company  is  required  to  pay  any 
sum  under  such  insurance  contract  on  accoimt  of 
said  fire  and  loss  caused  by  said  acts  by  said  Hy- 
rum Jensen  and  Harold  D.  Jensen,  by  virtue  of 
which  Company  is  liable  to  said  Eureka  Lumber 
Company  for  damages.  Company  is  entitled  to  a 
judgment  against  said  third  party  defendants  Hy- 
rum Jensen  and  Harold  D.  Jensen  for  such  sum. 

10.  This  third  party  complaint  is  filed  herein  in 
order  to  determine  in  one  action  the  respective 
rights  and  obligations  of  each  of  Company  and 
said  third  party  defendants  and  to  avoid  a  multi- 
plicity of  actions,  and  that  all  of  said  rights  and 
obligations  arise  out  of  and  are  related  to  the  same 
transaction,  and  can  be  settled  and  determined  by 
a  judgment  in  this  action. 

Wherefore,    Company    prays    judgment    against 
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said  third  party  defendants  Hyrum  Jensen  and 
Harold  D.  Jensen  for  all  sums  that  may  be  ad- 
judged against  said  third  party  plaintiff  in  favor 
of  said  Eureka  Lumber  Company  and/or  Hyrum 
Jensen,  for  costs  of  suit  and  such  other  and  further 
relief  as  is  just  and  proper  in  the  premises. 

/s/  AUGUSTUS    CASTRO, 

Attorney  for  Defendant  and  Third  Party  Plaintiff 
Boston  Insurance  Company. 

[Endorsed] :     Filed  Jan.  4,  1957. 


In  The  United  States  District  Court,  Northern 
District  of  California,  Northern  Division 

No.   7489   (Civil) 

HYUUM  JENSEN,  individually  and  doing  busi- 
ness as  EUREIO.  LUMBER  COMPANY, 

Plaintiff, 

vs. 

BOSTON  INSURANCE  COMPANY,  a  corpora- 
tion, et  al.,  Defendants. 

ANSWER  TO  COMPLAINT 
Defendant   Boston   Insurance   Company,   a   cor- 
poration, answers  the  complaint  of  plaintiff  filed 
in  the  above  entitled  action,  as  follows: 

First  Defense 
1.    Defendant  answers  Paragraph  I  of  said  com- 
plaint, as  follows: 
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Defendant  admits  that  Hynnn  Jensen  was  a 
resident  of  the  State  of  California,  and  that  de- 
fendant was,  and  is,  a  corporation  organized  and 
existing  according  to  the  laws  of  the  State  of  Mas- 
sachusetts in  United  States  of  America  authorized 
and  qualified  to  transact  fire  insurance  business  in 
the  State  of  California. 

Defendant  denies  each  and  every  allegation  in 
said  Paragraph  I  not  hereinbefore  admitted. 

2.  Defendant  answers  Paragraph  II  of  said  com- 
plaint, as  follows: 

Defendant  admits  that  the  form  of  fire  insurance 
policy  in  said  Exhibit  "A"  is  a  California  standard 
form  of  fire  insurance  policy. 

Defendant  denies  each  and  every  allegation  in 
said  Paragraph  II  not  hereinbefore  admitted. 

3.  Defendant  answers  Paragraph  III  of  said 
complaint,  as  follows: 

Defendant  admits  that  on  June  25,  1956,  a  fire 
occurred  in  a  building  at  the  location  described  in 
Exhibit  "A"  and  that  stock  vv^as  damaged  in  such 
fire. 

Defendant  denies  each  and  every  allegation  in 
said  Paragraph  III  not  hereinbefore  admitted,  and 
in  this  connection  incorporates  as  a  part  hereof  all 
of  the  allegations  contained  in  the  Second  to  Sev- 
enth Defenses,  inclusive,  hereinafter  set  forth. 

4.  Defendant  answers  Paragraph  IV  of  said 
complaint,  as  follows: 


12  Boston  Insurance  Company  vs. 

Defendant  admits  that  on  Aiignst  24,  1956,  it 
received  a  "Sworn  Statement  in  Proof  of  Loss," 
dated  August  22,  1956,  in  the  form  set  forth  in 
said  Exhibit  "B". 

Defendant  denies  each  and  every  allegation  in 
said  Paragraph  IV  not  hereinbefore  admitted,  and 
in  this  connection  denies  that  said  Proof  of  Loss 
demonstrated  a  loss  in  excess  of  $20,000.00,  or  in 
any  part  thereof,  or  at  all. 

5.  Defendant  answers  Paragraph  V  of  said  com- 
plaint, as  follows: 

Defendant  admits  that  more  than  60  days  elapsed 
after  the  receipt  by  it  of  said  Sworn  Statement  in 
Proof  of  Loss;  and,  that  after  the  expiration  of 
said  period  of  60  days,  while  plaintiff  Eureka  Lmn- 
ber  Company  was  in  default  and  had  not  complied 
with  the  provisions  and  stipulations  of  said  in- 
surance contract  in  said  Exhibit  "A",  plaintiff  re- 
quested an  appraisal,  and  defendant  has  not  ap- 
pointed an  appraiser. 

Defendant  denies  each  and  every  allegation  con- 
tained in  said  Paragraph  V  not  hereinbefore  ad- 
mitted, and  in  this  connection  denies  that  said  sum 
of  $20,000  or  any  part  thereof,  is  due,  owing  or  un- 
paid by  said  defendant  to  plaintiff. 

6.  Defendant  answers  Paragraph  VI  of  said 
complaint,  as  follows: 

Defendant  admits  that  plaintiff  has  demanded 
said  sum  of  $20,000.00  and  that  defendant  has  not 
paid  the  same,  or  any  part  thereof. 
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Defendant  denies  each  and  eveiy  allegation  in 
said  Paragraph  VI  not  hereinbefore  admitted,  and 
in  this  connection  incorporates  as  a  part  hereof 
said  Second  to  Seventh  Defenses,  inclusive. 

7.  Defendant  denies  each  and  every  allegation 
contained  in  Paragraph  VII  of  said  complaint, 
and  in  this  connection  denies  that  the  said  sum  or 
any  part  thereof  is  due  or  owing  to  plaintiff. 

Second  Defense 
1.    Defendant  alleges  that  said  standard  form  of 
California  fire  insurance  policy  provides,  in  part, 
as  follows: 

(a)  Lines  157-161  provide: 

''Suit.  No  suit  or  action  on  this  policy  for  the 
recovery  of  any  claim  shall  be  sustainable  in  any 
court  of  law  or  equity  imless  all  the  requirements 
of  this  policy  will  have  been  complied  with,  and 
unless  conmienced  within  12  months  next  after  in- 
ception of  the  loss." 

(b)  Lines  150-156  provide: 

"When  Loss  Payable.  The  amount  of  loss  for 
which  this  Company  may  be  liable  shall  be  payable 
60  days  after  proof  of  loss,  as  herein  provided,  is 
received  by  this  Company  and  ascertainment  of  the 
loss  is  made  either  by  agreement  between  the  in- 
sured and  this  Company  expressed  in  writing  or 
by  filing  with  this  Company  an  award  as  herein 
provided." 
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(e)  Lines  113-122  provide: 
"Requirements  in  Case  Loss  Occurs: 
"  *  *  *  the  insured,  as  often  as  may  be  reasonably 
required,  shall  exhibit  to  any  person  designated  by 
this  Company  all  that  remains  of  any  property 
herein  described,  and  subinit  to  examination  under 
oath  by  any  person  named  by  this  Company  and 
subscribe  the  same ;  and,  as  often  as  may  be  reason- 
ably required,  shall  produce  for  examination  all 
books  of  account,  bills,  invoices  and  other  vouchers, 
or  certified  copies  thereof  if  originals  be  lost,  at 
such  reasonable  time  and  place  as  may  be  desig- 
nated by  this  company  or  its  representative,  and 
shall  permit  extracts  and  copies  thereof  to  be 
made." 

(d)  Lines  11-24  provide : 
"Perils  not  Included. 

"This  Company  shall  not  be  liable  for  loss  by  fire 
or  other  perils  insured  against  in  this  policy 
caused,  directly  or  indirectly,  by;  *  *  *  (i)  neglect 
of  the  insured  to  use  all  reasonable  means  to  save 
and  preserve  the  property  at  and  after  a  loss  when 
the  property  is  endangered  by  fire  from  the  neigh- 
boring premises;" 

(e)  Lines  28-31  provide: 

"Conditions  suspending  or  restricting  insurance. 

"Unless  otherwise  provided  in  writing  added 
hereto  this  Company  shall  not  be  liable  for  loss  oc- 
curring (a)  while  the  hazard  is  increased  by  any 
means  within  the  control  or  knowledge  of  the  in- 
sured; *  *  *" 
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(f)    Lines  1-6  provide: 

''Concealment,  Fraud. 

"This  entire  policy  shall  be  void  if,  whether  be- 
fore or  after  a  loss,  the  insured  has  wilfully  con- 
cealed or  misrepresented  any  material  fact  or  cir- 
cumstance concerning  this  insurance  or  the  subject 
thereof,  or  the  interest  of  the  insured  therein,  or 
in  case  of  any  fraud  or  false  swearing  by  the  in- 
sured relating  thereto." 

On  September  26,  October  8  and  19,  and  Novem- 
ber 7,  1956,  pursuant  to  said  lines  113-122,  defend- 
ant requested  plaintiff  to  exhibit  to  a  representa- 
tive of  said  defendant  at  the  City  of  Eureka,  all 
books  of  account,  bills,  invoices  and  other  vouchers, 
or  certified  copies  thereof,  if  the  originals  be  lost, 
and  copies  of  the  income  tax  returns  of  Hyrum 
Jensen  and  Dee  Jensen  and/or  Eureka  Lmnber 
Company  for  the  calendar  years  1953,  1954  and 
1955. 

Defendant  alleges  that  in  violation  of  said  policy 
provisions,  plaintiff  refused  to  and  did  not  produce 
prior  to  the  commencement  of  this  action,  the  fol- 
lowing records: 

(a)  General  ledger  for  the  calendar  years  1954, 
1955  and  1956; 

(b)  Accounts  receivable  ledger; 

(c)  Combination  cash  and  sales  journal; 

(d)  All  vendors  invoices  and  statements  for 
1956; 

(e)  All  sales  invoices  for  1956; 

(f)  All  correspondence  for  1956; 

(g)  All  payroll  records  including  the  entire 
month  of  June,  1956 ; 
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(h)  All  cancelled  checks  of  the  Eureka  Lumber 
Company  for  1956; 

(i)  All  bank  statements  together  with  cancelled 
checks  of  Harold  D.  Jensen  for  1955  and  1956; 

2.  On  October  8,  1956,  pursuant  to  said  policy 
lines  113-122  defendant  requested  said  Dee  Jensen, 
son  of  said  Hyrum  Jensen,  to  submit  to  an  Exam- 
ination Under  Oath  by  its  representative  at  the 
City  of  Eureka  on  October  12,  1956.  Defendant 
alleges  that  in  violation  of  said  policy  provisions, 
said  Dee  Jensen  has  refused  to  appear  for  such 
Examination  Under  Oath  and  plaintiff  has  refused 
to  produce  such  Dee  Jensen  for  such  an  Examina- 
tion Under  Oath  prior  to  the  commencement  of  this 
action. 

Third  Defense 

1.  Defendant  re-alleges,  re-adopts  and  re-affirms 
as  a  part  hereof  all  of  the  allegations  contained  in 
Paragraph  1  of  the  foregoing  Second  Defense  the 
same  as  if  specifically  set  forth  herein. 

2.  Defendant  alleges  that  it  is  not  liable  for  such 
loss  because  such  loss,  if  any,  was  caused,  directly 
or  indirectly,  by  the  neglect  of  plaintiff  to  use  all 
reasonable  means  to  save  and  preserve  the  property 
at  and  after  such  fire. 

Fourth  Defense 
1.    Defendant  re-alleges,  re-adopts  and  re-affirms 
as  a  part  hereof  all  of  the  allegations  contained  in 
Paragraph  1  of  the  foregoing  Second  Defense  the 
same  as  if  specifically  set  forth  herein. 
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2.  Defendant  alleges  that  it  is  not  liable  for  such 
loss  because  the  hazard  of  such  loss,  if  any,  was 
increased  by  means  within  the  control  and  knowl- 
edge of  plaintiff. 

Fifth  Defense 

1.  Defendant  re-alleges,  re-adopts  and  re-affirms 
as  a  part  hereof  all  of  the  allegations  contained  in 
Paragraph  1  of  the  foregoing  Second  Defense  the 
same  as  if  specifically  set  forth  herein. 

2.  Defendant  alleges  that  after  the  alleged  loss 
and  damage  and  before  the  commencement  of  this 
action,  in  violation  of  said  policy  lines  1-6,  Hyrum 
Jensen  wilfully  concealed,  misrepresented  and 
swore  falsely  and  fraudulently  concerning  the  fol- 
lowing material  facts  and  circumstances: 

(a)  In  said  Proof  of  Loss  and  in  an  Examina- 
tion Under  Oath,  said  Hyi*mn  Jensen  stated  that 
the  cause  and  origin  of  said  fire  was  miknown  to 
him;  whereas,  in  fact,  the  cause  and  origin  of  said 
fire  were  kno'wn  to  him. 

(b)  In  said  Proof  of  Loss  and  said  Examina- 
tion Under  Oath,  said  Hyrum  Jensen  stated  that 
the  cash  value  of  said  property  at  the  time  of  loss 
was  $63,549.54  and  that  the  whole  loss  and  dam- 
age was  $33,549.54;  whereas,  in  fact,  Hyrum  Jen- 
sen knew  that  neither  said  cash  value  of  said  prop- 
erty nor  said  loss  and  damage  was  in  said  amounts. 

(c)  In  said  Proof  of  Loss  and  said  Examination 
Under  Oath,  said  Hyrum  Jensen  stated  that  at  the 
time  of  the  loss  that  the  interest  of  Eureka  Lum- 
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ber  Company  in  the  property  described  was  entire, 
and  no  other  person  had  any  interest  therein; 
whereas,  in  fact,  he  knew  that  others  than  the 
Eureka  Lumber  Company  had  an  interest  in  said 
property. 

(d)  In  said  Proof  of  Loss  and  said  Examination 
Under  Oath,  said  Hyrum  Jensen  stated  that  since 
said  policy  was  issued  there  was  no  change  of  in- 
terest in  the  property  described;  whereas,  in  fact, 
he  knew  that  the  changes  of  interest  had  occurred. 

(e)  In  said  Proof  of  Loss  and  said  Examina- 
tion under  Oath,  said  Hyrum  Jensen  stated  that 
since  said  policy  was  issued  there  had  been  no 
change  in  the  exposure  of  said  property;  whereas, 
in  fact,  he  knew  that  a  change  had  occurred  in 
the  exposure  of  said  property. 

(f)  In  said  Examination  Under  Oath,  said  Hy- 
rum Jensen  denied  that  said  Dee  Jensen,  also 
known  as  and  called  Harold  D.  Jensen,  had  an 
interest  in  said  property;  whereas,  in  fact,  he  knew 
that  said  Dee  Jensen  had  an  interest  in  said  prop- 
erty. Each  of  said  statements  made  by  said  Hy- 
rum Jensen  was  false  and  fraudulent  and  made 
with  the  intent  to  induce  defendant  to  pay  said 
sum  of  $20,000.00. 

Sixth  Defense 
1.    Defendant  re-alleges,  re-adopts  and  re-af&rms 
as  a  part  hereof  all  of  the  allegations  contained  in 
Paragraph  1  of  the  foregoing  Second  Defense  the 
same  as  if  specifically  set  forth  herein. 
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2.  Defendant  alleges  that  it  is  informed  and 
believes  and  therefore  alleges: 

(a)  That  prior  to  the  fire  on  June  25,  1956,  said 
Hyrum  Jensen  and  Harold  D.  Jensen  entered  into 
a  conspiracy  to  falsify  and  puff  up  the  value  of 
said  stock,  and  thereafter  to  cause  such  stock  to  be 
burned  with  the  intent  to  defraud  defendant  of 
said  amount  of  insurance. 

(b)  That  pursuant  to  said  conspiracy,  on  or 
about  June  25,  1956,  said  Hyrum  Jensen  and  said 
Harold  D.  Jensen  wilfully  set  fire  to  and  caused 
said  stock  to  be  burned. 

(e)  That  pursuant  to  said  conspiracy  on  August 
24,  1956  said  Hyrum  Jensen  delivered  to  said  de- 
fendant said  false  and  fraudulent  s^orn  statements 
in  said  Proof  of  Loss  and  damage  and  in  said  Ex- 
amination Under  Oath  as  set  forth  in  said  Fifth 
Defense. 

(d)  That  pursuant  to  said  conspiracy  and  after 
said  fire  and  before  the  commencement  of  this  ac- 
tion, said  Hyrum  Jensen  refused  to  produce  said 
records  set  forth  in  said  Second  Defense,  and 
said  Hyrum  Jensen  refused  to  produce  and  said 
Dee  Jensen  refused  to  appear  for  said  Examina- 
tion Under  Oath. 

Seventh  Defense 

Said    defendant   is   informed    and   believes    and 

therefore  alleges  that  said  Harold  D.  Jensen  is  a 

real  party  in  interest  herein,  and  can  be  made  a 

party  without  depriving  this  Court  of  jurisdiction 
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of  the  present  parties,  and  has  not  been  made  a 
party. 

"VS^ierefore,  said  defendant  prays  that  said  plain- 
tiff take  nothing  and  defendant  recover  its  costs  of 
suit  herein  and  for  such  other  and  further  relief  as 
is  just  and  proper  in  the  premises. 

/s/  AUGUSTUS  CASTRO, 

Attorney  for  Defendant. 

Affidavit  of  Service  by  Mail  Attached. 

[Endorsed] :     Filed  January  7,  1957. 


[Title  of  District  Court  and  Cause.] 
ANSWER  TO  THIRD-PARTY  COMPLAINT 

Comes  now  the  Third  Party  Defendant,  Hyrum 
Jensen,  and  by  way  of  Answer  to  the  Third  Party 
Complaint  on  file  herein,  denies,  avers  and  alleges 
as  follows: 

I. 

Admits  the  allegations  contained  in  Paragraph  I 
of  the  said  Third  Party  Complaint. 

II. 

Has  no  information  or  belief  respecting  the  alle- 
gations of  Paragraph  II  of  the  said  Third  Party 
Complaint. 

III. 

Admits  the  allegations  of  Paragraph  III  of  the 
Third  Party  Complaint. 
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IV. 

Admits  the  allegations  of  Paragraph  IV  of  the 
said  Third  Party  Complaint. 

V. 

Admits  the  allegations  of  Paragraph  V  of  the 
said  Third  Party  Complaint. 

VI. 

Admits  the  allegations  contained  in  Paragraph 
VI  of  the  said  Third  Party  Complaint. 

VII. 

Denies,  each  and  every,  all  and  singular,  con- 
jimctively  and  disjunctively,  the  allegations  set 
forth  in  Paragraph  VII  of  the  said  Third  Party 
Complaint. 

VIII. 

Denies,  each  and  every,  all  and  singular,  con- 
jimctively  and  disjunctively  the  allegations  of  Para- 
graph VIII  of  the  said  Third  Party  Complaint. 

IX. 

Denies  each  and  every,  all  and  singular,  con- 
junctively and  disjunctively,  the  allegations  con- 
tained in  Paragraph  IX  of  the  said  Third  Party 
Complaint  by  virtue  of  the  foregoing  denials  of  the 
allegations  of  Paragraphs  VII  and  VIII  of  the 
said  Third  Party  Complaint. 

Wherefore,  Third  Party  Defendant  Hyrum  Jen- 
sen, having  fully  answered  the  said  Third  Party 
Complaint  on  file  herein  by  the  Boston  Insurance 
Company,  prays  that  the  Boston  Insurance  Com- 
pany take  nothing  by  its  Third  Party  Complaint 
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and  that  the  Third  Party  Defendant  be  dismissed 
hence  together  with  his  costs  of  suit  and  for  such 
other  and  further  relief  as  is  just  and  proper  in 
the  premises. 

/s/  FREDERICK  L.  HILGER, 
Attorney  for  Third  Party 
Defendant,   Hyrum   Jensen. 

Affidavits  of  Service  by  Mail  Attached. 

[Endorsed]  :    Filed  January  22,  1957. 


[Title  of  District  Court  and  Cause.] 

ANSWER  TO  THIRD-PARTY  COMPLAINT 

Comes  now  the  Third  Party  Defendant,  Harold 
D.  Jensen,  and  by  way  of  Answer  to  the  Third 
Party  Complaint  on  file  herein,  admits,  denies,  and 
alleges  as  follows: 

I. 

Admits  the  allegations  contained  in  Paragraph 
I  of  the  said  Third  Party  Complaint. 

II. 

Has  no  information  or  belief  respecting  the  alle- 
gations of  Paragraph  II,  of  the  said  Third  Party 
Complaint. 

III. 

Admits  the  allegations  of  Paragraph  III  of  the 
Third  Party  Complaint. 

IV. 

Admits  the  allegations  of  Paragraph  IV  of  the 
said  Third  Party  Complaint. 
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V. 

Admits  the  allegations  of  Paragraph  V  of  the 
said  Third  Party  Complaint. 

VI. 

Admits  the  allegations  contained  in  Paragraph 
VI  of  the  said  Third  Party  Complaint. 

VII. 

Denies,  each  and  every,  all  and  singular,  con- 
junctively and  disjunctively,  the  allegations  set 
forth  in  Paragraph  VTI  of  the  said  Third  Party 
Complaint. 

VIII. 

Denies,  each  and  every,  all  and  singular,  con- 
junctively and  disjimctively  the  allegations  of  Para- 
graph VIII  of  the  said  Third  Party  Complaint. 

IX. 

Denies,  each  and  every,  all  and  singular,  con- 
jimctively  and  disjunctively,  the  allegations  con- 
tained in  Paragraph  IX  of  the  said  Third  Party 
Complaint  by  virtue  of  the  foregoing  denials  of 
the  allegations  of  Paragraphs  VII  and  VHI  of  the 
said  Third  Party  Complaint. 

Wlierefore,  Third  Party  Defendant  Harold  D. 
Jensen,  having  fully  answered  the  said  Third  Party 
Complaint  on  file  herein  by  the  Boston  Insurance 
Company,  prays  that  the  Boston  Insurance  Com- 
pany take  nothing  by  its  Third  Party  Complaint 
and  that  the  Third  Defendant  be  dismissed  hence 
together  with  his  costs  of  suit  and  for  such  other 
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and  furtlier  relief  as  is  just  and  proper  in  the 
premises. 

/s/  ROBERT  W.  HILL, 

Attorney  for  Third  Party- 
Defendant,  Harold  D.  Jensen. 

Affidavits  of  Service  by  Mail  Attached. 

[Endorsed]  :    Filed  January  24,  1957. 


[Title  of  District  Court  and  Cause.] 

PROPOSED  INSTRUCTIONS  REQUESTED 
BY  DEFENDANT  AND  THIRD  PARTY 
PLAINTIFF  BOSTON  INSURANCE  COM- 
PANY 

***** 

Defendant's  Instruction  No.  3 

Compliance  With  Conditions  Precedent  Required 

The  standard  California  fire  insurance  policy 
provides  that: 

*'No  suit  or  action  on  this  policy  for  the  recovery 
of  any  claim  shall  be  sustainable  in  any  court  of 
law  or  equity  unless  all  the  requirements  of  tliis 
policy  mil  have  been  comx)lied  with,  *  *  *" 

In  its  answer,  defendant  has  set  forth  that  plain- 
tiff did  not  comply  with  the  following  requirements 
of  the  standard  California  fire  insurance  policy  in 
that  such  policy  provides  as  follows : 

"The  insured,  as  often  as  may  be  reasonably  re- 
quired, shall  exhibit  to  any  person  designated  by 
this  company  all  that  remains  of  any  property 
herein  described,  and  submit  to  examinations  under 
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oath  by  any  person  named  by  this  company,  and 
subscribe  the  same ;  and,  as  often  as  may  be  reason- 
ably required,  shall  produce  for  examination  all 
books  of  aecoimt,  bills,  invoices  and  other  vouchers, 
or  certified  copies  thereof  if  originals  be  lost,  at 
such  reasonable  time  and  place  as  may  be  desig- 
nated by  this  comjDany  or  its  representatives,  and 
shall  permit  extracts  and  copies  thereof  to  be 
made. " 

Wlien  an  insured  has  failed  to  comply  with  the 
requirements  of  the  policy  which  require  him  to 
produce  said  Inlls,  invoices  and  other  vouchers,  or 
copies  thereof  if  the  originals  be  lost  or  fail  to  sub- 
mit to  an  examination  under  oath,  the  failure  either 
to  x^roduce  such  documents  or  submit  to  such  Ex- 
amination Under  Oath  constitutes  a  complete  de- 
fense to  any  action  on  the  policy. 

Hickman  v.  London  Assurance  Co.  (1920)  184 
Cal.  524;  195  P  45 — failure  to  submit  to  examina- 
tion under  oath;  BaldAvin  v.  Bankers  &  Shippers 
Ins.  Co.  (1955  Cir.  9th)  222  Fed.  2d  953.  Seivel  v. 
Lebaneon  Mutual  Ins.  Co.  (1900)  46  Atl.  851— fail- 
ure to  produce  books  and  documents.  Robinson  v. 
National  Automobile  Ins.  Co.  (1955)  132  C.  A.  2d 
909,  712 ;  282  P2d  930— failure  to  answer  questions 
in  out  of  sight  loss. 

Defendant's  Instruction  No.  4 

Burden  of  Proof 

An  insurer  is  not  liable  except  upon  proof  that 

the  loss  has  occurred  within  the  terms  of  the  policy 

and  the  burden  of  proof  is  upon  the  insured  to 
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prove  that  he  has  performed  the  conditions  of  the 
policy. 

Rizzutto  V.  National  Reserve  Ins.  Co.  (1949)  92 
C.  A.  2d  143;  206  P  2d  431,  432. 

Defendant's  Instruction  No.  5 
Meaning  of  ''ShaU" 

As  used  in  the  Insurance  Code  of  the  State  of 
California,  and  in  the  parts  of  the  policy  that  are 
hereafter  read  to  you  in  my  instructions,  the  word 
"shall"  is  mandatory  unless  otherwise  apparent 
from  the  context. 

Ins.  C.  16;  Ins.  C.  2071  re:  (1)  Concealment, 
fraud;  (2)  Perils  not  included;  (3)  Conditions  sus- 
pending or  restricting  insurance ;  (4)  Requirements 
in  case  loss  occurs;  (5)  Suit;  Carninetti  v.  Superior 
Court  (1941)  16  Cal.  2d  838,  108  P  2d  911. 

Defendant's  Instruction  No.  6 
Perils  Not  Included 

The  California  standard  fire  insurance  policy  pro- 
vides : 

"This  company  shall  not  be  liable  for  loss  by  fire 
or  other  perils  insured  against  in  this  policy  caused 
*  *  *  by:  (i)  neglect  of  the  insured  to  use  all  rea- 
sonable means  to  save  and  preserve  the  property  at 
and  after  a  loss,  *  *  *;  (j)  nor  shall  this  company 
be  liable  for  loss  by  theft." 

See :  Policy  Lines  7-24. 

***** 

Defendant's  Instruction  No.  8 
Policy  Void  for  Concealment  or  Fraud 
The  California  standard  fire  policy  provides : 
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"This  entire  policy  shall  be  void  if,  whether  be- 
fore or  after  a  loss,  the  insured  has  \vilfully  con- 
cealed or  misrepresented  any  material  fact  or  cir- 
cumstances concerning  this  insurance  or  the  subject 
thereof,  or  the  interest  of  the  insured  therein,  or  in 
case  of  any  fraud  or  false  swearing  by  the  insured 
relating  thereto." 

Defendant's  Instruction  No.  9 
Conspiracy  Defined 
A  conspiracy  is  a  combination  of  two  or  more 
persons  to  accomplish  by  concerted  action  a  crim- 
inal or  unlawful  purj)ose,  or  a  lawful  purpose  by  a 
criminal  or  unlawful  means. 

Parkinson  Co.  v.  Building  Trades  Council  (1908) 
154  Cal.  581 ;  98  P  1027. 

Defendant's  Instmction  No.  10 

Unlawful  Acts 

It  is  unlawful  for  any  person  to  wilfully  and  with 

intent  to  injure  or  defraud  an  insurer  either  to 

commit  fraud  as  defined  in  my  instruction  hereafter 

or  set  fire. 

Penal  Code  448  subd.  (a)  ;  450  Subd.  (a)  ;  548. 

Defendant's  Instruction  No.  11 
Conspiracy:  Express  Agreement 
It  is  not  necessary  that  two  persons  should  meet 
together  and  enter  into  an  explicit  or  foiTnal  agree- 
ment to  commit  the  unlawful  end,  or  that  the  con- 
spiracy should  be  expressed  in  words.  The  law  fixes 
no  time  at  which  a  conspiracy  must  have  been  en- 
tered into,  and,  it  may  be  added,  it  does  not  provide 
that  a  conspiracy  have  any  particular  duration.  If, 


28  Boston  Insurance  Company  vs. 

in  any  manner  the  conspirators  tacitly  come  to  a 
mutual  understanding  to  commit  an  unlawful  end 
it  is  sufficient  to  constitute  a  conspiracy,  that  is,  a 
conspiracy  may  result  from  the  actions  of  the  con- 
spirators in  mutually  carrying  out  a  common  pur- 
pose to  achieve  an  unlawful  end. 

People  V.  Montgomeiy  (1941)  47  C.  A.  2d  1; 
117  P  2d  437. 

Defendant's  Instruction  N"o.  12 
Proof  of  Conspiracy  by  Circumstantial  Evidence 

A  conspiracy  is  ahnost  always  of  necessity  prov- 
able only  by  circumstantial  evidence,  that  is  to  say, 
by  inference  reasonably  deduced  from  facts  proven, 
and  this  is  so  because  the  law  recognizes  the  intrinsic 
difficulty  of  establishing  a  conspiracy  by  direct  evi- 
dence. Consequently,  the  conspiracy  complained  of 
may  often  times  be  inferred  from  the  nature  of  the 
acts  complained  of,  the  individual  and  collective  in- 
terests of  the  alleged  conspirators,  the  situation  and 
relation  of  the  parties  at  the  time  of  the  conmiis- 
sion  of  the  act,  and  generally  all  of  the  circum- 
stances preceding  and  attending  the  culmination  of 
the  claimed  conspiracy. 

Consequently,  all  of  the  circumstances  joreceding 
and  surrounding  the  origin  of  the  fire  of  June  25, 
1956,  as  well  as  the  aftermath  to  the  fire,  may  be 
considered  by  you  in  determining  whether  plaintiff 
or  cross-defendant  wilfully  entered  into  such  con- 
spiracy, or  concealed,  misrepresented  or  conmiitted 
any  fraud  concerning  this  fire. 

People  V.  Arnold  (1942)  53  C.  A.  2d  11;  127  P  2d 
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285;  People  v.  Kessler  (1944)  62  CA  2d  817,  823; 
145  P  2d  656 ;  Siemon  v.  Finkle  (1923)  190  Cal.  611, 
615;  213  P  954;  Johnson  v.  Morris  (1930)  210  Cal. 
580,  590;  213  P  954. 

Defendant's  Instruction  No.  13 
Conspirators  Liable  for  All  Acts 

When  a  conspiracy  has  been  established,  the  act 
of  one  conspirator  in  furtherance  of  the  common 
purpose  is  the  act  of  all  the  conspirators;  and  each 
conspirator  is  equally  liable  for  all  the  consequences 
of  the  conspiracy,  even  though  they  did  not  know 
the  details  of  the  scheme  from  its  inception  and  re- 
gardless of  the  extent  of  their  participation  or  the 
share  of  the  moneys  obtained  by  them. 

State  V.  Gray  (1946)  76  C.  A.  2d  536;  173  P  2d 

399;  Anderson  V.  Thacher  (1946)  76  C.  A.  2d  50; 

172  P  2d  553;  Mox  Inc.  v.  Woods  (1927)  202  Cal. 

675 ;  262  P  302. 
***** 

Defendant's  Instruction  No.  15 
Misrepresentation  Material 

Every  misrepresentation  is  material  if  it  influ- 
ences an  insurance  company  in  paying  a  loss. 

See:  Columbia  Ins.  Co.  v.  Lawrence  9  L.  Ed.  512 
(U.  S.  Supreme  Court  1936)  ;  Air  Chase  Inc.  v.  Na- 
tional Surety  Co.  (1931)  S.D.  NY  49  Fed.  2d  447; 
Wallace  v.  World  Eire  &  Marine  Ins.  Co.  (1947  SD 
cl)  70  Fed.  Supp.  193  (affirmed  166  Fed.  2d  571)  ; 
Bennett  v.  Northwestern  Nat.  Ins.  Co.   (1927)   84 

Cal.  App.  130. 
***** 
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Defendant's  Instruction  No.  17 
Overstatements — Not  Opmion 

When  one  having  a  special  knowledge  of  the 
property  swears  under  oath  that  such  property  has 
an  excessive  value  to  one  ignorant  on  the  subject 
with  luiequal  means  of  information,  then  such  state- 
ment of  excessive  values  is  not  a  mere  matter  of 
opinion  but  is  made  with  the  intent  that  the  ad- 
dressee should  rely  on  it  to  his  injury. 

Orenstein  v.  Star  Insurance  Company  (10  Fed. 
2d  1054)  ;  Hyland  v.  Millers  Nat.  Ins.  Co.  (CCA. 
9th,  1937)  91  F  2d  735,  742. 

Defendant's  Instruction  No.  18 
Concealment — Definition 
Neglect  to   communicate  that  which  an  insured 
knows  and  ought  to  commmiicate  to  an  insurer  is 
concealment. 

See:  Insurance  Code  330. 

Defendant's  Instruction  No.  19 
Concealment — Intent 

A  conceahnent  of  fact,  whether  intentional  or  un- 
intentional, which  is  material  to  the  risk  voids  the 
policy.  The  presence  of  an  attempt  to  deceive  is  not 
required  to  void  the  policy. 

Gates  V.  General  Casualty  Co.  of  America  (1941 
9th  Cir.)  120  Fed.  2d  925,  927;  Hogel  &  Co.  v.  U.  S. 
Fidelity  &  Guarantee  Co.  (1939)  35  C  A.  2d  171, 
181 ;  94  P  2d  1046. 

Defendant's  Instmiction  No.  20 
Disclosures  Required 
Every  party  to  a  contract  of  insurance  shall  com- 
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miinicate  to  the  other,  in  good  faith,  all  facts  within 
his  knowledge  which  are  or  which  he  believes  to  be 
material  to  the  contract  and  as  to  which  he  makes 
no  warranty,  and  which  the  other  has  not  the  means 
of  ascertaining. 
Ins.  Code  332. 

Defendant's  Instruction  No.  21 
Concealment — Materiality 
Materiality  is  to  be  determined  not  by  the  event, 
but  solely  by  the  probable  and  reasonable  influence 
of  the  facts  upon  the  party  to  whom  the  commimi- 
cation  is  due,  in  fonning  his  estimate  of  the  disad- 
vantages of  the  proiDosed  contracts  for  making  his 
inquiries. 

Ins.  Code  334. 

Defendant's  Instruction  No.  22 
Highest  Good  Faith 

An  insurance  policy  is  a  contract  with  the  highest 
good  faith,  and  it  requires  the  exercise  of  good 
faith  by  the  parties  to  the  contract;  if  plaintiff  in 
making  his  claim  under  this  policy  of  insurance,  for 
the  purpose  of  exaggerating  said  claim,  wilfully, 
knowingly,  and  intentionally  for  the  purpose  of  re- 
covering more  than  he  is  entitled  to,  made  a  sub- 
stantial exaggeration  in  the  amount  of  such  claim, 
then  the  iDolicy  of  insurance  is  void  and  insured  is 
entitled  to  no  recovery  thereunder. 

Fire  Ins.  Co.  v.  Merrick,  171  Maryland  476,  491 ; 

Tru-Fit  Clothes  v.  Underwriters  of  Lloyds   (1957 

9  Fire  and  Cas.  Cases  271,  272). 
***** 
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Defendant's  Instruction  No.  24 
Burden  of  Proving  Concealment,  Fraud  or  Arson 
While  the  biu^den  of  proving  conceahnent,  mis- 
representation or  fraud  on  the  part  of  the  plaintiff 
to  void  such  policy  is  upon  the  defendant,  the  law 
does  not  require  demonstration,  that  is,  such  degree 
of  proof  as,  excluding  possibility  of  error,  produces 
absolute  certainty,  because  such  proof  is  rarely  pos- 
sible, as  concealment,  misrepresentation  or  fraud 
are  usually  plamied  and  executed  with  stealth  and 
secrecy.  In  a  civil  action  it  is  proper  to  find  that 
defendant  has  succeeded  in  carrying  its  burden  of 
proof  on  the  issue  of  concealment,  misrepresenta- 
tion or  fraud  if  the  evidence  favoring  their  side  of 
the  question  is  more  convincing  than  that  tending 
to  support  the  contrary  side,  and  if  it  causes  you  to 
believe  that  on  that  issue  the  probability  of  truth 
favors  the  defendant. 

Concealment,  misrepresentation  or  fraud  as  to  the 
origin  of  a  fire  is  provable  by  circmnstantial  evi- 
dence, that  is,  by  inference  reasonably  deduceable 
from  facts  iDroven,  and  this  is  so  because  the  law 
recognizes  the  intrinsic  difficulty  of  establishing 
such  a  concealment,  misrepresentation  or  fraud  by 
direct  evidence,  as  a  person  who  sets  a  fire  to  a 
building  usually  plans  and  executes  his  plan  with 
stealth  and  secrecy.  Consequently  all  of  the  circum- 
stances preceding  and  surrounding  the  origin  of 
the  fire  of  June  25,  1956,  as  well  as  the  aftermath 
to  the  fire,  may  be  considered  by  you  in  deteiinining 
whether  plaintiff  has  wilfully  concealed,  misrepre- 
sented or  committed  any  fraud  concerning  this  fire. 
***** 


J 
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Defendant's  Instruction  No.  36 
No  Recovery  for  Two  Electric  Motors 

You  are  instmcted  that  in  no  event  can  plaintiff 
recover  anything  for  the  two  (2)  electric  motors 
listed  in  the  Proof  of  Loss. 

See:  I — Par.  "8.  Excess  Insurance  of  Building, 
Equipment  and  Stock  Form. 

II — Expert  evidence  to  show:  Such  motors  were 
insured  by  Hills  &  Morton,  Inc.,  a  corporation 
which  was  the  sole  owner  of  each  motor,  with  the 
American  National  Fire  Insurance  Company  under 
its  policy  #151093,  effective  June  12,  1956,  for  one 
year.  American  National  Insurance  Company  paid 
Hills  &  Morton,  Inc.  for  such  motors  on  February 
17,  1957,  by  its  draft. 

Defendant's  Instruction  No.  37 
No  Coverage  for  Equipment 

Plaintiff  did  not  insure  himself  for  damage  to 
Equipment,  but  only  insured  against  damage  to 
Stock  as  defined  in  my  instructions.  In  no  event  can 
plaintiff  be  awarded  damages  for  the  loss  of  Equip- 
ment. 

See:  Exhibit  1 — Policy  of  Insurance,  re:  Cover- 
age on  Equipment  ''NIL". 

See:  Paragraph  2  (Item  II.  Equipment  Cover- 
age) of  Building,  Equipment  and  Stock  Form  at- 
tached to  Policy. 

Defendant's  Instruction  No.  38 
Definition  of  Stock  Coverage 
Wlien   the    insurance    under   this    policy    covers 
Stock,  such  insurance  shall  cover  on  stock  of  goods, 
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wares  and  merchandise  of  every  description,  manu- 
factured, unmanufactured,  or  in  process  of  manu- 
facture; materials  and  supplies  which  entered  into 
the  manufacture,  packing,  handling,  shipping  and 
sale  of  same;  advertising  materials;  all  being  the 
property  of  the  named  insured,  or  sold  but  not  re- 
moved (it  being  understood  that  the  value  of  stock 
sold  but  not  removed  shall  be  the  insured's  selling 
price  and  that  such  value  shall  be  considered  as 
actual  cash  value  in  the  application  of  any  clauses 
forming  a  part  of  this  policy) . 

See:  Paragraph  2  (Item  III  Stock  Coverage)  of 
Building,  Equipment  and  Stock  Form  Endorsement 
attached  to  Exhibit  1. 

[Endorsed] :  Filed  October  1,  1957. 


[Title  of  District  Court  and  Cause.] 

VERDICT 

We,  the  Jury,  find  in  favor  of  the  Plaintiff  and 
assess  the  damages  against  the  Defendant  in  the 
sum  of  Twenty  Thousand  Dollars  ($20,000.00). 

/s/  HELMER  G.  BENSON, 
Foreman. 

[Endorsed] :  Filed  October  1,  1957. 
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In  the  United  States  District  Court,  Northern 
District  of  California,  Southern  Division 

No.  7489-Civil 

HYRUM  JENSEN,  individually  and  doing  busi- 
ness as  EUREKA  LUMBER  COMPANY, 

Plaintiff, 
vs. 

BOSTON  INSURANCE  COMPANY,  a  corpora- 
tion, Defendant. 

JUDGMENT  ON  VERDICT 

This  cause  having  come  on  regularly  for  trial  on 
September  24,  1957,  before  the  Court  and  a  Jury  of 
twelve  persons  duly  impaneled  and  sworn  to  try  the 
issues  joined  herein;  Frederick  L.  Hilger,  Esq.,  ap- 
pearing as  attorney  for  the  plaintiff  and  Augustus 
Castro,  Esq.,  and  Thomas  Hartwell,  Esq.,  appearing 
as  attorneys  for  the  defendant,  and  the  trial  having 
been  proceeded  with  on  September  24,  25,  26,  27,  30 
and  October  1,  in  said  year,  and  oral  and  documen- 
tary evidence  on  behalf  of  the  respective  parties 
having  been  introduced  and  closed,  and  the  cause, 
after  arguments  by  the  attorneys  and  the  instruc- 
tions of  the  Court  having  been  submitted  to  the  Jury 
and  the  Jury  having  subsequently  rendered  the  fol- 
lowing verdict,  which  was  ordered  recorded,  viz: 
"We,  the  Jury,  find  in  favor  of  the  Plaintiff  and 
assess  the  damages  against  the  Defendant  in  the 
sum  of  Twenty  Thousand  Dollars  ($20,000),  Helmer 
G.  Benson,  Foreman"  and  the  Court  having  ordered 


36  Boston  Insurance  Company  vs. 

that  judgment  be  entered  herein  in  accordance  with 
said  verdict,  with  interest  at  the  rate  of  7%  thereon 
from  October  22,  1956  through  October  1,  1957,  and 
for  costs: 

Now,  therefore,  by  virtue  of  the  law  and  by  rea- 
son of  the  premises  aforesaid,  it  is  considered  by 
the  Couii;  that  said  plainti:ff  do  have  and  recover  of 
and  from  said  defendant  the  sum  of  Twenty  Thou- 
sand and  No/lOO  ($20,000.00)  Dollars,  together  with 
interest  at  the  rate  of  7%  from  October  22,  1956 
through  October  1,  1957  in  the  siun  of  One  Thou- 
sand Three  Hundred  Thirty-eight  and  60/100 
($1,338.60)  Dollars,  together  with  his  costs  herein 
taxed  in  the  siun  of  $303.30. 

Dated:  October  2,  1957. 

/s/  C.  W.  CALBREATH, 
Clerk. 

[Endorsed]  :  Filed  October  2,  1957. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  MOTION  FOR  JUDGMENT  NOT- 
WITHSTANDING VERDICT,  AND  IN 
THE  ALTERNATIVE  MOTION  FOR  NEW 
TRIAL 

To :  Hilger  &  Thomas,  Attorneys  for  Plaintiff  and 
Tliird  Party  Defendants,  Hyram  Jensen  and 
Harold  Dee  Jensen: 

Take  Notice  that  the  undersigned  will  bring  the 
above  Motion  on  for  hearing  before  this  Court  at 
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the  United  States  Post  Office  Building,  City  of  San 
Francisco,  State  of  California,  on  the  25th  day  of 
October,  1957,  at  10:00  a.m.,  or  as  soon  thereafter 
as  counsel  can  be  heard. 

Dated:  October  11,  1957. 

/s/  AUGUSTUS  CASTRO, 

Attorney  for  Defendant  and 
Third  Party  Plaintiff. 

[Title  of  District  Court  and  Cause.] 

MOTION  OF  DEFENDANT  AND  THIRD 
PARTY  PLAINTIFF  FOR  JUDGMENT 
NOTWITHSTANDING  VERDICT,  AND  IN 
THE  ALTERNATIVE  MOTION  FOR  NEW 
TRIAL 

Defendant  and  Third  Pai-ty  Plaintiff  (herein- 
after referred  to  as  "Defendant")  hereby  moves  the 
Court,  as  follows: 

I.  Under  Rule  50  of  the  Federal  Rules  of  Civil 
Procedure  to  have  the  verdict  and  j\idgment  en- 
tered heretofore  in  the  alcove  entitled  action  in 
favor  of  plaintiff  and  third  party  defendant  set 
aside,  and  to  have  judgment  entered  in  accordance 
with  the  Motion  for  Directed  Verdict  made  by  de- 
fendant at  the  close  of  all  the  evidence.  Exhibit 
"A"  hereto  attached  and  hereby  made  a  part  hereto 
is  a  draft  of  the  proposed  order  requested  by  de- 
fendant. 

The  Motion  is  made  upon  the  Notice   attached 
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hereto  and  upon  all  the  records  and  files  in  such 
action,  including  all  of  the  testimony,  all  exhibits 
in  the  proceedings  had  upon  the  trial  of  such 
action. 

The  Motion  is  made  upon  the  grounds  that  at  the 
close  of  all  the  evidence,  defendant  made  a  Motion 
for  a  Directed  Verdict  which  should  have  been 
granted,  but  which  was  denied.  Further,  such  Mo- 
tion is  made  upon  all  of  the  grounds  heretofore 
stated  as  grounds  for  said  Motion  of  a  Directed 
Verdict;  and  upon  each  of  the  following  grounds: 

(a)  Under  the  uncontradicted  evidence  defend- 
ant established  as  a  matter  of  law  that  it  was  enti- 
tled to  a  judgment,  because  the  plaintiff  did  not 
comply  with  all  the  requirements  of  the  subject  pol- 
icy in  that,  first,  under  the  policy,  defendant  re- 
quested that  plaintiff  produce  for  examination  all 
books  of  account,  bills,  invoices  and  other  vouchers, 
or  certified  copies  thereof,  if  originals  be  lost,  at 
the  City  of  Eureka,  California,  on  October  12,  1956, 
and  to  permit  extracts  and  copies  thereof  to  be 
made ;  and  prior  to  the  trial  of  such  action  plaintiff 
did  not  produce  any  books  of  account,  except  cash 
book,  bills,  invoices  or  other  vouchers  for  the  calen- 
dar year  1956,  supporting  the  "out  of  sight"  loss. 
It  was  the  uncontradicted  evidence  of  Ellen  Van 
Harpen,  bookkeeper  for  plaintiff,  for  more  than 
one  year  immediately  preceding  and  at  the  time  of 
said  fire,  that  there  were  complete  l^ooks  of  accoimt 
and  invoices,  and  that  after  the  fire  such  books  of 
accoimt  and  invoices  were  legible  and  useable. 
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(b)  Under  the  terms  of  the  subject  policy,  de- 
fendant requested  Harold  Dee  Jensen  to  submit  to 
an  Examination  Under  Oath  in  the  City  of  Eureka, 
on  Octol)er  12,  1956,  and  subscribe  the  same,  that 
after  receiving  notice  of  such  request  Harold  Dee 
Jensen,  who  was  either  a  part  owner  of  the  named 
insured  Eureka  Lumber  Company  or  an  employee 
thereof,  refused  to  appear  for  an  Examination 
Under  Oath. 

II.  In  the  event  the  foregoing  Motion  for  Judg- 
ment Notwithstanding  the  Verdict  is  denied,  then, 
in  the  alternative,  defendant  hereby  moves  this 
court  under  Rule  59  of  the  Federal  Rules  of  Civil 
Procedure  to  vacate  and  set  aside  said  verdict  and 
judgment  and  grant  defendant  a  new  trial.  Exhibit 
"B  "  hereto  attached  and  hereby  made  a  part  hereof 
is  a  draft  of  the  proposed  order  for  new  trial. 

The  Motion  for  New  Trial  is  made  upon  the  No- 
tice of  Motion  attached  hereto  and  upon  all  the  rec- 
ords, papers  and  files  herein  including  the  testi- 
mony and  proceedings  had  upon  the  trial  of  this 
action  and  the  exhibits  introduced  in  evidence 
marked  for  identification,  including  the  instructions 
of  the  Coui't,  rulings  of  the  Court  and  instructions 
proposed  by  defendant. 

Such  Motion  is  made  upon  each  of  the  following 
grounds : 

(a)  Verdict  is  against  the  law; 

(b)  Verdict  is  against  the  weight  of  evidence ; 

(c)  Verdict  is  contrary  to  the  evidence; 

(d)  The  evidence  is  insufficient  to  sustain  the 
verdict: 
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(e)  Errors  of  law  occurring  at  the  trial  duly- 
objected  and  excepted  to,  including  instructions 
given  by  the  Court  and  the  refusal  of  the  Court  to 
give  instructions  proposed  by  defendant  to  which 
denial  defendant  duly  excepted,  and  ruhngs  upon 
the  admission  of  evidence. 

Dated:  October  11,  1957. 

/s/  AUG-USTUS  CASTRO, 

Attorney  for  Defendant  and 
Third  Party  Plaintife. 

[Title  of  District  Court  and  Cause.] 

EXHIBIT  "A" 
ORDER 

Defendant  and  Third  Party  Plaintiff  Boston  In- 
surance Comx)any  having  duly  moved  the  above  en- 
titled Court  to  vacate  and  set  aside  the  verdict  and 
judgment  heretofore  rendered  in  favor  of  plaintiff 
and  third  party  defendant  Hyrmn  Jensen,  and 
against  said  defendant  and  third  party  plaintiff 
and  having  moved  the  Court  to  render  and  enter 
judgment  in  accordance  mth  its  Motion  for  a  Di- 
rected Verdict  heretofore  made,  and  the  matter  hav- 
ing been  heard  and  submitted  to  the  Court,  and  the 
parties  having  appeared  upon  the  making  and  hear- 
ing of  said  Motion,  and  the  Court  being  fully  ad- 
vised, it  is  hereby  ordered,  adjudged  and  decreed: 

1.  That  the  verdict  and  judgment  herein  be,  and 
they  are  hereby  vacated  and  set  aside,  and  judgment 
against  said  plaintiff  and  third  party  defendant  and 
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in  favor  of  defendant  and  third  party  plaintiff 
Boston  Insurance  Company  be  entered  in  accord- 
ance with  defendant's  Motion  for  Directed  Verdict 
heretofore  made; 

2.  That  said  plaintiff  and  third  party  defendant 
take  nothing  and  that  defendant  and  third  party 
plaintiff  Boston  Insurance  Company  have  and  re- 
cover its  costs  of  suit  herein. 

Done  in  Ox^en  Court  this day  of , 

1957. 


Judge  of  the  United  States 
District  Court. 


[Title  of  District  Court  and  Cause.] 

EXHIBIT  ''B" 
ORDER 

Defendant  and  Third  Party  Plaintiff  Boston  In- 
surance Company  having  duly  moved  the  above  en- 
titled Court  in  the  alternative,  to  vacate  and  set 
aside  the  verdict  and  judgment  herein  heretofore 
rendered  in  favor  of  plaintiff  and  third  party  de- 
fendant Hyrum  Jensen  and  against  defendant  and 
third  party  plaintiff,  and  the  matter  having  been 
heard  and  submitted  to  the  Court,  and  the  parties 
having  appeared  in  the  making  and  hearing  of  said 
Motion,  and  the  Coiui;  being  fully  advised,  it  is 
hereby  ordered,  adjudged  and  decreed : 

1.  That  such  verdict  and  judgment  be,  and  they 
are  hereby  vacated  and  set  aside,  and  a  new  trial  of 
this  action  is  hereby  granted  to  defendant  and  third 
party  plaintiff  Boston  Insurance  Company. 


42  Boston  Insurance  Company  vs. 

Done  in  Open  Court  this day  of . 

1957. 


Judge  of  the  United  States 
District  Court. 


Certificate  of  Ser\dce  by  Mail  Attached. 
[Endorsed]  :  Filed  October  11,  1957. 


At  a  stated  term  of  the  Northern  Division  of  the 
United  States  District  Court  for  the  Northern  Dis- 
trict of  California,  held  at  the  Court  Room  thereof, 
in  the  City  of  Sacramento,  on  Friday,  the  25th  day 
of  October,  in  the  year  of  our  Lord  one  thousand 
nine  himdred  and  fifty-seven. 

Present:  The  Honorable  Louis  E.  Goodman,  Dis- 
trict Judge. 

Civ.  7489 

[Title  of  Cause.] 

This  case  came  on  regularly  this  day  for  a  hear- 
ing on  the  motion  for  judgment  notwithstanding  the 
verdict,  or  in  the  alternative  for  a  new  trial.  Fred- 
erick L.  Hilger,  Esq.,  was  present  for  and  on  behalf 
of  the  plaintiff.  Augustus  Castro,  Esq.,  was  present 
for  and  on  behalf  of  the  defendant.  After  hearing 
counsel,  it  is  Ordered  that  the  motion  for  judgment 
notAvithstanding  the  verdict,  or  in  the  alternative 
for  a  new  trial  be  and  the  same  is  hereby  Denied. 
It  is  further  Ordered  that  the  defendant  have  a 
10  day  stay  of  execution. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  Is  Hereby  Griven  that  defendant  and  third 
party  plaintiff,  Boston  Insurance  Company,  a  cor- 
poration, hereby  appeals  to  the  United  States  Court 
of  Appeals  for  the  9th  Circuit  from  the  judgment 
entered  of  record  in  the  office  of  the  Clerk  of  the 
above  entitled  Court  on  October  2nd,  1957  in  favor 
of  the  plaintiff  and  third  party  defendant  and 
against  said  defendant  and  third  party  plaintiff. 

Dated  this  4th  day  of  November,  1957. 

/s/  AUGUSTUS  CASTRO. 

[Endorsed] :  Filed  Nov.  4,  1957. 


[Title  of  District  Coui*t  and  Cause.] 

CERTIFICATE  OF  CLERK 

I,  C.  W.  Calbreath,  Clerk  of  the  District  Court 
of  the  United  States  for  the  Northern  District  of 
California,  do  hereby  certify  that  the  foregoing  and 
accompanying  docmnents  listed  below,  are  the  orig- 
inals filed  in  this  Court  in  the  above-entitled  case, 
and  that  they  constitute  the  record  on  appeal  herein 
as  designated  by  the  defendants. 

Petition  for  removal,  together  with  a  copy  of  the 
complaint  and  summons. 

Answer  to  complaint. 

Third  party  complaint. 

Answer  of  third  party  defendant  Hyrum  Jensen 
to  third  party  complaint. 
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Answer  of  third  party  defendant  Harold  D.  Jen- 
sen to  third  party  complaint. 

Defendant's  proposed  instructions. 

Verdict. 

Judgment  on  verdict. 

Notice  of  motion  for  judgment  notwithstanding 
verdict,  or  in  the  alternative  motion  for  a  new  trial. 

Order  denying  motion  for  judgment  notwith- 
standing verdict,  or  in  the  alternative  motion  for  a 
new  trial. 

Notice  of  appeal. 

Supersedeas  bond. 

Designation  of  contents  of  the  record  on  appeal. 

Plaintiff's  exhibits  1  to  21  inclusive. 

Defendant's  exhibits  A  to  Z  inclusive,  and  AA  to 
AY  inclusive. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  the  seal  of  the  said  Court  this  10th  day 
of  December,  1957. 

[Seal]  C.  W.  CALBREATH, 

Clerk, 

/s/  By    C.  C.  EVENSEN, 
Deputy  Clerk. 
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In  the  United  States  District  Court,  Northern 
District  of  California,  Northern  Division 

No.  7489 

HYRUM  JENSEN,  doing  business  as  EUREKA 
LUMBER  COMPANY,  Plaintiff, 


vs. 


BOSTON  INSURANCE  COMPANY, 

Defendant. 

TRANSCRIPT  OF  PROCEEDINGS 

Appearances:  For  the  Plaintiff:  Messrs.  Hilger 
&  Thomas,  by  Frederick  L.  Hilger,  Esq,  For  the 
Defendant:  Messrs.  Cooley,  Crowley,  Gaither,  God- 
ward,  Castro  &  Huddleson,  by  Augustus  Castro, 
Esq. 

September  24,  1957  [1]* 

(A  Jury  was  duly  impaneled  to  try  the  cause, 
after  which  counsel  for  the  respective  parties 
made  opening-  statements  to  the  Jury  as  fol- 
lows:) 

Opening  Statement  on  Behalf  of  the  Plaintiff 
Mr.  Hilger:  If  your  Honor  please,  comisel,  and 
Ladies  and  Gentlemen  of  the  Jury,  it  has  been 
explained  to  you  that  this  is  a  case  involving  a 
claim  by  Mr.  Hyrum  Jensen,  the  plaintiff,  against 
the  Boston  Insurance  Company.  We  shall  prove  in 


*  Page  numbers  appearing  at  top  of  page  of  Reporter's  Tran- 
script  of    Record. 
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connection  with  our  case,  Ladies  and  Gentlemen,  that 
in  May  or  early  June,  1956,  a  policy  of  insurance 
was  issued  covering  the  inventory  of  the  Eureka 
Lumber  Company,  a  sole  proprietorship  owned  and 
operated  by  Mr.  Jensen  in  Eureka,  California.  That 
insurance  was  replacement  of  preexisting  insurance 
that  had  been  covering  that  same  property  prior  to 
the  issuance  of  this  particular  policy. 

Shortly  after  the  issue  of  this  particular  policy, 
and  on  June  25,  1956,  a  fire  occurred  at  the  prem- 
ises of  the  Eureka  Lumber  Company  at  Third  & 
Commercial  Streets,  in  Eureka.  The  fire  broke  out 
or  was  first  observed  and  discovered  approximately 
five  minutes  after  12  on  that  day,  shortly  after 
noon ;  that  it  was  20  minutes  before  the  fire-fighting 
operators  appeared  on  the  scene;  that  through  an 
unfortunate  accident,  wherein  the  fire  department 
connected  both  ends  of  the  hose  to  two  separate  fire 
plugs,  it  was  another  scA^en  minutes  or  so  before 
any  water  was  applied  to  the  fire.  [2] 

Our  proof  will  show.  Ladies  and  Gentlemen,  the 
bulk  of  the  stock  of  the  Eureka  Liunber  Company 
that  was  affected  by  this  fire  was  kiln-dried  mold- 
ings loosely  stacked  in  a  building  that  was  so  con- 
structed that  a  large  lumber  truck,  such  as  you  can 
observe  upon  the  highway,  could  drive  completely 
through  the  shed  area. 

Our  proof  will  show  that  during  that  interval, 
while  the  building  was  Imrning,  and  particularly  in 
the  area  where  this  dry  molding  was  stored,  that 
some  66,000  board  feet  of  kiln-dried  redwood  mold- 
ings were  entirely  consumed  in  the  flames,  that  ap- 
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proximately  35,000  board  feet  of  redwood  fence 
material  was  entirely  consumed,  that  a  portable 
sawmill,  a  small  mill  that  had  been  held  in  stock  by 
the  Eureka  Lmnber  Company  was  consumed  in  the 
flames,  and  the  remaining;  portions,  the  diesel  power 
unit,  the  wheels  and  pulleys  were  warped  and  so 
damaged  by  the  heat  and  the  temper  taken  out  of 
the  steel  and  that  sort  of  thing  that  it  is  now  value- 
less. 

We  will  prove  in  connection.  Ladies  and  Gentle- 
men, with  the  moldings,  first  of  all,  that  it  had  be- 
fore the  start  of  the  fire  a  reasonable  market  value 
of  $220  per  thousand  board  feet,  or  a  total  value  in 
excess  of  $14,000.  We  will  show  that  the  fence  ma- 
terial had  a  value  prior  to  the  fire  of  $85  per  thou- 
sand board  feet.  We  will  show.  Ladies  and  Gentle- 
men, that  under  the  terms  of  the  policy  of  insurance 
any  inventory  on  the  premises  of  the  insured  which 
had  been  sold  prior  to  the  [3]  occurrence  of  the  fire 
"shall  have  as  its  value  the  sale  price  of  the  inven- 
tory that  has  been  sold  but  not  yet  delivered,  and 
which  is  damaged  or  consumed  in  the  fire."  That  is, 
any  inventory  that  has  been  sold  but  not  yet  deliv- 
ered, and  which  is  damaged  or  consumed  in  the  fire, 
shall  be  valued  at  the  sale  price  of  that  item. 

Our  proof  will  show.  Ladies  and  Gentlemen,  that 
this  sawanill  had  been  sold  to  Dayton  Murray  Truck 
Sales  some  months  prior  to  the  fire  and  was  prop- 
erty awaiting  delivery  to  them  at  the  time  of  the 
fire. 

Stored  adjacent  to  the  moldings  and  the  lumber 
products  that  I  have  described  we  will  show  that 
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there  was  a  warehouse  containing  other  building 
material  such  as  doors,  door  casings,  builders  hard- 
ware, roofing  materials,  paint,  sheetrock,  roofing 
tar,  and  that  all  of  these  items  were  damaged  so  as 
to  render  them  worthless  from  the  point  of  \dew  of 
the  plaintiff,  who  held  them  for  sale  in  the  ordinaiy 
course  of  his  business.  Our  proof  will  show  that 
there  were  remains  of  these  latter  items  I  have 
mentioned  in  the  warehouse  sufficient  to  permit  the 
number  and  quantity  of  them  to  be  coimted  bj^  a 
certified  public  accountant  and  an  inventory  pre- 
pared and  made  up,  which  was  later  incorporated 
into  a  proof  of  loss  and  a  demand  for  payment 
against  the  insurance  carrier.  We  will  show  that 
that  material  had  a  value  in  and  of  itself  of  approx- 
imately $6,000  to  $7,000.  Those  items  of  doors, 
paint,  items  where  renmants  remained  [4]  sufficient 
to  permit  counting,  motors,  hardware — ^we  will  show 
that  all  of  these  items  of  loss  that  I  have  mentioned 
were  incorporated  into  a  proof-of-loss  form  and 
submitted  to  the  insurance  carrier  to  support  the 
claim  for  ]3ayment.  The  total  value,  we  will  show, 
of  the  loss,  of  the  damage  exceeded  $33,000.  The 
policy  limits  are  $20,000. 

Our  proof  Avill  further  show  that  we  filed  our 
proof  of  loss,  or  the  plaintiff  filed  his  proof  of  loss 
in  August,  1956,  and  asked  for  the  appointment  of 
an  appraiser,  and  no  appraiser  was  appointed  by 
the  insurance  carrier.  Action  was  filed,  which  is  why 
we  are  here  today.  Thank  you.  Ladies  and  Gen- 
tlemen. 

The  Court:    Are  you  going  to  reserve  your  state- 
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ment,  Mr.  Castro,  or  do  you  want  to  make  it  now? 

Mr.  Castro:  I  would  like  to  make  the  opening 
statement  at  this  time,  your  Honor. 

The  Court:    All  right. 

Mr.  Castro:  Counsel,  I  have  a  floor  plan  of  the 
building.  Would  it  be  all  right  to  use  it  in  the  open- 
ing statement  as  far  as  you  are  concerned  ? 

Mr.  Hilger:     Certainly,  counsel. 

Mr.  Castro :  Your  Honor,  could  the  diagi^am  now 
be  marked  as  an  exhibit  for  illustration  purposes? 

The  Court:    Very  well. 

(The  chart  referred  to  was  thereupon  marked 
Defendant's  Exhibit  A  for  identification.)    [5] 

Opening  Statement  On  Behalf  of  the  Defendant 
Mr.  Castro :  May  it  please  the  Court,  Ladies  and 
Gentlemen  of  the  Jury,  and  counsel,  in  defense  of 
this  case  I  believe  the  evidence  will  be  produced 
by  the  defendants  as  well  as  from  examination  of 
the  plaintiff  and  his  witnesses  in  substantially  the 
following  manner: 

The  policy  of  insurance  is  a  standard  California 
fire  insurance  policy  in  the  form  prescribed  by  the 
insurance  code  of  the  State  of  California.  It  pro- 
vides that  in  the  event  of  fraud  on  the  part  of  the 
insured  relating  to  a  loss,  that  the  policy  shall  be 
void.  That  is  the  first  basis  of  our  defense  in  this 
ease. 

The  other  provisions  which  are  involved  are  the 
provisions  of  the  standard  California  fire  insur- 
ance policy  that  requires  the  insured  parties  to  sub- 
mit to  an  examination  under  oath  after  a  fire  has 
occurred,  and  to  produce  other  books  and  records. 
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such  as  invoices  and  bills  and  vouchers  to  support 
the  loss  which  they  are  claiming.  The  third  basis 
of  the  defense  is  that  the  fire  was  a  set  fire  by  Hy- 
rum  Jensen  and  Harold  Jensen. 

The  evidence  will  show  that  the  building  that  we 
are  talking  about  is  situated  in  the  City  of  Eureka, 
California,  and  that  it  is  approximately  92  feet  in 
width  and  approximately  100  feet  in  depth,  and  it 
is  situated  at  the  corner  of  Third  &  Commercial 
Streets.  The  building  is  divided  into  two  parts. 
The  West  half  of  the  building,  to  which  I  am  point- 
ing, is  a  shed  [6]  area  or  a  dirt  floor  area  which 
is  open  at  the  north  end  and  is  open  at  the  south 
end.  The  remainder  of  the  building,  the  east  por- 
tion of  the  building,  is  the  office  and  warehouse 
section  of  the  building  with  the  office  being  the  area 
in  this  corner  and  immediately  to  the  north  of  that 
was  some  storage. 

This  room  in  the  east  section  was  used  for  garage 
purposes  of  an  automobile.  There  was  some  stor- 
age in  it.    In  this  room  there  was  some  storage. 

The  evidence  will  show  that  the  fire  was  re- 
corded as  being  turned  in  by  a  box  recordation  in 
the  City  of  Eureka,  and  the  tape  will  be  produced 
of  that  recordation,  and  it  will  show  the  fire  alarm 
was  recorded  at  12:21  P.M.  when  the  box  alarm 
was  turned  in.  The  fire  department  was  approxi- 
mately four  or  five  blocks  from  there,  and  it  im- 
mediately went  to  the  scene  of  the  fire.  Members 
of  the  fire  department  will  be  produced  here  and 
they  will  testify  before  you  concerning  those  fac- 
tors. 
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The  evidence  will  show  that  the  fire  was  discov- 
ered by  third  parties  or  outsiders  when  an  explo- 
sion was  heard,  and  immediately  following  the  ex- 
plosion there  was  observed  coming  out  of  the  ware- 
house portion  of  the  building  iDlack,  heavy  smoke. 
Within  seconds  after  that  explosion  two  men  en- 
tered the  building  from  Third  Street  and  they  went 
to  the  rear  of  the  shed  portions.  At  that  time  I 
expect  them  to  testify  that  there  was  no  fire  in  this 
shed  area.  The  fire  was  observable  in  the  [7] 
warehouse  section  to  which  I  am  now  pointing. 
In  the  shed  area,  along  the  partition,  between  the 
two  parts  of  the  building,  was  a  sawmill  sitting  on 
heavy  planking,  12  x  12 's  or  perhaps  larger,  and 
that  sawmill  blocked  the  entrance  from  Third 
Street,  and  that  sawmill  extended  approximately 
between  these  two  points  to  the  north.  These  black 
points  represent  columns  which  I  think  are  about 
8  x  8  or  10  X  10  which  supported  the  roof  of  the 
building. 

The  evidence  mil  show  that  these  two  men  then 
came  back  out  of  the  building  and  went  over  to  see 
whether  the  fire  alarm  had  been  called  in.  They 
then  returned,  and  when  they  returned  a  second 
time  the  fire  was  beginning  to  eat  through  the  par- 
tition wall  between  the  two  sections  of  the  building. 

The  fire  department  arrived.  When  the  fire  de- 
partment arrived  the  flames  had  come  into  the  shed 
area,  and  that  shed  area  is  open  from  the  dirt  floor 
up  to  the  roof,  the  roof  being  a  corrugated  metal 
or  tin  roof  with  joisting  and  members  supporting 
it,  and  the  fire  had  gone  up  into  that  area. 
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The  fire  department  then  put  its  line  in  through 
the  west  wall  and  put  this  fire  back.  This  door, 
which  is  marked  "Ijoading  Door,"  was  forced  open 
and  the  fire  department  came  through  here  and 
they  observed  the  fire  in  the  overhead  area  of  this 
office  room.  They  pulled  down  the  jDlaster  consti- 
tuting the  ceiling,  and  it  was  found  that  the  fire 
was  burning  through  at  a  ]Doint  approximately 
here  (indicating).  Photographs  will  be  [8]  pro- 
duced to  show  you  that  precise  area. 

The  firemen  then  worked  their  way  forward  to 
the  front  of  the  office  and  into  this  small  area 
marked  ''Door."  This  represents  the  front  door 
of  the  building.  They  then  worked  their  way  in 
here  and  up  the  stairs  area  to  the  second  floor, 
and  the  fire  had  gone  from  this  room  up  into  the 
joisting  of  the  second  floor  and  up  to  the  ceiling 
and  the  roof  of  the  second  floor. 

When  the  fire  was  exterminated,  put  out,  the 
fire  department  went  through  the  debris  and  they 
found  four  or  five  containers,  which  will  be  shown 
to  you  in  photographs,  situated  in  the  area  where 
the  burning  had  occurred. 

Counsel  mentioned  to  you  an  area  of  66,000  board 
feet  of  lumber.  A  one-gallon  pail,  completely  open 
at  the  top,  containing  the  remainder  of  diesel  fluid, 
was  found  in  the  middle  of  lumber  which  was  in 
this  section.  In  this  room  a  two-gallon  container 
of  gasoline  was  found  with  the  top  off.  The  Kaiser 
automobile,  which  was  parked  here,  had  its  top 
taken  otf  the  gas  inlet.  In  this  room  on  the  morn- 
ing of  the  fire  there  had  been  placed  a  50-gallon 
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drum  of  aviation  gasoline,  and  the  bung  hole  or  top 
of  that  had  been  loosened. 

Following  that  evidence  pictures  will  be  shown  to 
you  to  prove  that  the  source  or  origin  of  the  fire 
was  in  this  room  that  I  have  been  talking  about. 
This  is  a  door  which  opens  up  into  an  alleyway 
(indicating).  Those  are  railroad  right-of-way  [9] 
tracks  at  the  rear.  That  door  was  locked  from  the 
inside  at  the  time  of  the  fire.  When  the  fire  de- 
partment arrived  you  will  see  photographs  of  the 
fire  at  its  inception  taken  by  the  local  newspaper 
up  there,  which  will  show  the  door  in  its  closed 
position.  Likewise  this  door  was  in  a  locked  posi- 
tion, and  it  will  be  shown  in  the  same  photogi'aphs. 
When  the  fire  department  arrived  they  forced  this 
door  or  this  door  open — I  have  forgotten  which  it 
was — but  they  can  tell  you.  This  door  along  the 
east  side  was  locked  and  was  forced  open  by  them. 
The  only  entrance  to  the  warehouse  section  of  the 
building  from  the  front  is  this  door  to  which  I 
am  pointing  along  Third  Street,  and  that  door  was 
locked.  When  the  people  first  tried  to  enter  it  that 
I  told  you  about,  the  two  men  coming  in  here,  they 
tried  that  door  first  and  found  it  locked,  and  later 
on  it  was  still  locked  when  Hyrum  Jensen  returned 
to  the  scene  of  the  fire. 

The  only  other  entry  into  this  warehouse  section 
is  this  point  which  I  am  pointing  along  the  parti- 
tion between  the  shed  and  the  warehouse,  and  that 
door  was  also  locked  from  the  inside,  and  there 
will  be  shown  you  a  picture  of  that  door,  how 
it  was  broken  out,   the   hinges  unhasped  to   take 


54  Boston  Insurance  Company  vs. 

it  out  of  there  to  make  an  entry  through  there. 

We  will  show  you  that  the  people  in  that  build- 
ing on  that  particular  morning  were  Ellen  Van 
Harpen,  Mrs.  Van  Harpen  being  a  lady  who  for- 
merly had  been  in  the  lumber  business  with  her 
husband,  and  she  was  acting  as  a  bookkeeper  and 
taking  [10]  care  of  the  retail  sales  out  of  the 
office,  and  her  task  was  in  this  approximate  loca- 
tion. She  left  there  shortly  after  12 :00  o  'clock,  got 
in  her  car,  went  over — I  think  she  was  driving  her 
car — went  over  to  a  place  called  the  Blue  Ox, 
which  was  approximately  a  block  away.  She  sat 
down,  placed  her  order,  and  during  the  course  of 
being  served  she  heard  the  alarm  sounded.  At  the 
time  she  left  the  only  person  left  in  the  building 
was  Harold  Dee  Jensen,  and  Mr.  Jensen  remained 
in  the  building  alone  after  she  left.  Mr.  Jensen 
is  now  deceased  and  the  death  certificate  will  be 
produced  to  substantiate  that  point. 

Also  after  the  explosion  which  I  mentioned  to 
you  occurred  in  a  matter  of  seconds  Harold  Jen- 
sen was  seen  leaving  the  area  of  this  fire,  and  dis- 
interested witnesses  will  be  produced  to  establish 
the  relationship  at  that  time  to  the  time  of  the 
explosion  and  what  was  seen. 

Leaving  the  question  of  the  causation  of  that 
fire  and  the  connection  of  these  parties  with  it,  we 
will  show  concerning  the  inventory  that  first,  imder 
the  terms  of  the  policy,  within  a  few  weeks  after 
the  fire,  we  asked  for  the  production  of  sellers' 
invoices.  These  people  were  engaged  in  a  whole- 
sale lumber  business  and  a  retail  hardware  busi- 
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ness,  and  we  will  show  that  in  the  normal  course  of 
business  there  are  vendors'  invoices  or  sellers'  in- 
voices to  people,  and  if  you  have  bought  from  them 
during  the  period  of  six  months  or  a  year  before 
the  fire  you  can  normally  go  to  your  seller  and  he 
will  furnish  you  [11]  with  a  copy  of  that  invoice. 
We  had  requested  those  records,  first  orally  and 
then  in  writing,  several  times,  and  they  have  never 
been  produced  to  support  a  claim  of  66,000  board 
feet  of  kiln-dried  lumber.  In  fact,  we  have  in- 
voices which  will  show  that  the  lumber  that  he  is 
talking  about  being  kiln-dried  during  the  period 
from  August,  1955,  up  to  the  time  of  this  fire,  they 
had  bought  what  we  call  green  moldings,  redwood 
molding,  and  we  will  show  you  that  green  redwood 
molding  is  not  kiln-dried.  We  will  show  that  it  is 
not  stored  in  the  Eureka  warehouse.  It  is  kept  on 
the  outside. 

Evidence  will  show  that  66,000  board  feet  of 
molding  is  a  sizable  amount  of  lumber,  represent- 
ing approximately  two  carloads  of  lumber,  and 
35,000  board  feet  of  fence  board  will  represent  ap- 
proximately one  carload  of  lumber.  We  are  only 
dealing  with  an  area  in  here  of  approximately  46 
feet  mde  half  way  to  the  front  end  of  the  building, 
which  would  be  approximately  50  feet.  Coimsel 
has  already  told  you  that  this  section  of  it,  the 
west  section  of  that  shed,  was  kept  in  an  open  con- 
dition, and  photographs  will  be  produced  to  show 
you  that  there  was  a  driveway  through  it,  so  stor- 
age would  have  to  be  limited  to  this  small  space 
that  I  have  referred  to. 
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Witnesses  will  be  produced  who  will  tell  you 
that  they  were  in  there  within  a  reasonable  period 
of  time  before  the  fire,  48  hours  before  the  fire,  and 
that  there  was  no  redwood  molding  in  that  amoimt 
stacked  in  there.  RedAvood  molding  is  [12]  stacked 
in  two  ways.  They  put  it  on  end  or  they  put  it 
in  racks,  because  kiln-dried  redwood  molding  is  ex- 
pensive, costing  $220  a  thousand,  and  it  is  handled 
with  so-called  kid  gloves,  even  in  the  lumber  busi- 
ness. 

Photographs  will  be  shown  of  this  area  where 
they  claim  66,000  board  feet  were  contained,  and 
you  will  see  the  type  of  lumber  which  is  there,  and 
it  is  not  a  lumber  of  the  $220  thousand  class.  In 
the  area  where  they  said  they  had  the  fence  boards 
photographs  will  be  shown  you  of  that  area.  The 
burning  was  not  heavy  and  you  can  see  the  pieces 
that  were  involved  in  that  particular  area. 

Going  one  step  further,  eAddence  aa^III  be  pro- 
duced that  the  redwood  which  they  had  iDought — 
first,  the  evidence  will  be  produced  to  show  that 
the  Eureka  Lumber  Company,  the  man  insured 
here,  was  engaged  in  the  business  primarily  of 
buying  reject  lumber  from  mills  and  then  they 
would  re-sort  the  lumber  and  remanufacture  it,  and 
then  they  would  grade  it  up,  and  that  was  the 
process  which  they  were  using  with  which  to  do 
their  business.  The  evidence  will  show  that  the 
lumber  which  they  were  buying  was  being  bought 
approximately,  so  far  as  redwood  molding  was  con- 
cerned, at  $20  a  thousand,  and  that  this  lumber 
had  not  been  re-sorted  or  graded  upward  that  they 
talked  about. 
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The  evidence  will  also  go  to  show  something 
concerning  motive  in  this  case,  and  that  motive  we 
believe  will  be  a  [13]  financial  motive.  The  evi- 
dence will  show  that  Harold  Dee  Jensen  was  in 
'financial  troiil^les  and  went  into  bankruptcy  in  the 
fall  of  1955.  Following  his  adjudication  as  a  bank- 
rupt the  moneys  from  the  Eureka  Lumber  Com- 
pany were  then  taken  to  be  transferred  from  the 
Eureka  Lumber  Company  account  into  his  personal 
account.  The  evidence  will  show  that  iDegiiming  in 
January,  1956,  attachments  began  to  hit  the  account 
of  Hyrum  Jensen,  and  that  those  attachments  hit- 
ting, more  and  more  money  appeared  turning  up  in 
the  bank  account  of  Harold  Dee  Jensen.  Up  to 
the  time  of  the  fire  there  were  three  or  four  at- 
tachments, so  that  in  June,  three  days  iDefore  the 
fire,  the  bank  account  of  the  comjjany  was  closed 
out  and  they  had  no  bank  account,  and  Harold 
Dee  Jensen's  bank  account  was  reduced  to  about 
$35. 

The  evidence  will  show  that  they  had  accounts 
payable  in  excess  of,  I  believe,  $75,000.  They  had 
notes  payable  in  substantially  the  same  amount, 
that  the  creditors  were  pressing  them,  and  that  they 
made  certain  borrowings  from  the  Crocker-Anglo 
Bank  to  meet  these  obligations,  and  the  last  loan 
was  $15,000  on  Jmie  18th,  seven  days  before  the 
fire,  which  was  applied  to  an  obligation  for  the 
purchase  of  a  home  by  Jensen,  and  a  creditor  to 
whom  he  owed  some  $18,000  was  pressing  him,  and 
that  was  the  obligation  which  was  paid  there.  I 
believe  that  will  be  substantially  the  evidence  which 
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we  will  offer  in  this  case.  Our  part  comes  after 
the  plaintiff's,  and  we  will  ask  you  to  reserve  your 
judgment  until  you  have  heard  the  [14]  evidence 
which  I  think  we  will  be  able  to  produce. 

The  Court:  Members  of  the  Jury,  we  will  take 
a  brief  recess  at  this  time. 

(Thereupon  after  the  statutory  admonition, 
a  brief  recess  was  taken.) 

The  Court:    You  may  proceed,  counsel. 

Mr.  Hilger:  At  this  time,  your  Honor,  the 
plaintiff  would  offer  and  read  in  evidence  the  dep- 
osition of  Robert  S.  Goldblatt,  taken  in  Eureka  on 
the  7th  day  of  September,  1957. 

Mr.  Castro :  There  is  a  series  of  depositions,  your 
Honor,  and  there  are  objections  which  may  be 
discussed.  Shall  we  take  them  up  in  advance  or 
as  they  come  up"? 

The  Court:  What  is  this  deposition  about,  coun- 
sel? 

Mr.  Hilger:  This  deposition,  your  Honor,  is  the 
deposition  of  Robert  Goldblatt,  the  agent  of  the 
Boston  Fire  Insurance  Company,  which  issued  the 
policy,  the  agent  who  delivered  it,  who  extended 
credit,  and  who  had  certain  conversation  with  the 
plaintiff  concerning  additional  insurance. 

The  Court:  What  is  the  materiality  of  that? 
Aren't  you  gentlemen  going  to  shorten  this  trial 
by  agreeing  that  the  policy  was  issued,  that  it  was 
in  effect  at  the  time,  and  so  forth? 

Mr.  Castro:  We  have  already  admitted  that, 
your  Honor. 

Mr.  Hilger:    There  is  an  allegation  in  the  cross- 
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complaint  [15]  of  the  issuance  of  the  policy,  your 
Honor,  but  as  to  the  answer  to  our  complaint  there 
is  no  admission  that  it  was  issued  and  executed. 
We  will  accept  the  stipulation  of  counsel  that  it 
was  issued,  but  there  is  matter  in  this  deposition 
regarding  an  issue  that  has  been  raised  l^y  the 
defendant,  a  discussion  between  Mr.  Goldblatt  and 
Mr.  Jensen  shortly  before  the  fire  regarding  addi- 
tional insurance,  which  would  tend  to  relate  itself 
to  the  issue  of  incendiarism. 

The  Court:    Is  the  policy  in  evidence? 

Mr.  Hilger:    The  policy  is  not  in  evidence. 

The  Court :  Do  you  want  to  put  it  in  ?  Will  you 
need  to? 

Mr.  Castro:  We  should,  imless  there  is  a  dis- 
pute about  the  provisions,  your  Honor. 

The  Court:    You  say  you  should? 

Mr.  Castro:  It  probably  should  be  placed  in 
evidence. 

The  Court:  Has  anybody  got  a  copy  of  the 
policy  ? 

Mr.  Hilger:  There  is  a  copy  of  the  policy  at- 
tached to  the  deposition  of  Mr.  Goldblatt.  If  it  is 
a  legil3le  copy  we  will  offer  that.  The  one  that  is 
attached  to  mine  is  not  very  legible  when  we  get 
to  the  endorsements. 

The  Court:  Is  there  any  objection  to  detaching 
this  from  the  deposition? 

Mr.  Castro :  No,  there  is  not,  your  Honor,  by  the 
defendant.   [16] 

Mr.  Hilger:     No  objection. 
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The  Court:  Mark  the  policy  of  insurance  Plain- 
tiff's Exhibit  1. 

(The  policy  referred  to  was  thereupon  re- 
ceived in  evidence  and  marked  Plaintiff's  Ex- 
hibit 1.) 

The  Court :  Are  there  some  portions  of  this 
de]30sition  you  wish  to  read? 

Mr.  Hilger:  Yes,  your  Honor,  beginning  on 
page  3,  line  9,  and  going  down  to  the  conclusion 
of  the  direct  examination  on  page  4.  Is  it  your 
procedui'e  that  I  take  the  stand  and  read  it  in 
question  and  answer  form,  or  should  I  do  it  from 
here"? 

The  Court:  Any  way  that  is  convenient.  You 
can  do  it  right  there  if  you  wish.  You  might  tell 
the  Jury  what  this  deposition  is  and  who  the  party 
is. 

Mr.  Hilger:  Robert  S.  Goldblatt  is  a  resident  of 
Eureka,  California.  He  is  an  agent  for  the  Boston 
Fire  Insurance  Company,  among  others,  and  it  was 
he  who  sold  and  delivered  the  policy  of  insurance 
here  involved  to  the  Eureka  Lumber  Company.  He 
worked  with  Walter  Warren  &  Associates  Insur- 
ance Agency.  The  Eureka  Lumber  Company  was 
one  of  his  class  or  accounts  whose  insurance  he 
had  cared  for  for  some  past  period  years  j)rior 
to  1956.  I  propounded  the  questions  that  I  shall 
read  and  Mr.  Goldblatt  has  given  the  answers  after 
being  sworn  in  the  same  manner  as  a  witness  who 
would  appear  here.   [17] 

(Mr.  Hilger  read  as  follows:) 
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''ROBERT   S.   GOLDBLATT 

a  witness,  being  of  lawful  age,  and  being  first  duly 
sworn  in  the  above  cause,  testified  on  his  oath  as 
follows : 

''Q.  Subsequent  to  the  issuance  of  that  policy 
on  before  the  fire  of  June  of  1956  did  you  discuss 
further  insurance  or  did  you  discuss  insurance  with 
a  representative  of  the  Eureka  Lumber  Company? 

"A.     I  did. 

"Q.  When  did  that  discussion  take  place,  as 
far  as  you  recall? 

"A.  I  can't  recall  the  exact  date.  It  was  ap- 
proximately the  first  of  June. 

"Q.     Of  1956?  A.     Of  1956. 

"Q.  And  do  you  recall  with  whom  that  discus- 
sion was? 

"A.  With  Dee  Jensen  or  Harold  Jensen,  how- 
ever you  might  refer  to  him.  I  knew  him  only  as 
Dee  Jensen. 

"Q.  Now  then  insofar  as  it's  related  to  insur- 
ance, what  was  the  gist  of  that  discussion? 

"A.  Well,  I  was  primarily  interested  in  [18] 
the  fact  he  had  done  quite  a  bit  of  work  on  this 
building  and  I  was  concerned,  he  might  be  in- 
terested in  increasing  his  present  insurance. 

"Q.  Did  you  propose  at  that  time  to  Mr.  Jen- 
sen that  he  increase  his  insurance?  A.     I  did. 

"Q.  So  far  as  you  know,  did  he  increase  his 
insurance  thereafter  ?  A.     He  did  not. 

''Q.    What?  A.     He  did  not. 

"Q.  What  led  you  to  suggest  additional  insur- 
ance to  Mr.  Jensen? 
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(Deposition  of  Robert  S.  Goldblatt.) 

Mr.  Castro:  There  is  an  objection  to  that  ques- 
tion, your  Honor. 

The  Court:    You  make  the  objection  now? 

Mr.  Castro:     I  withdraw  the  objection. 

"A.  Prior  visits  to  the  particular  building  in 
question  I  noticed  the  remodeling  that  had  been 
undertaken  since  the  policy  had  first  been  written. 
I  figured  the  value  had  been  increased  and  that 
it  was  part  of — it  was  our  job  to  make  these  sug- 
gestions and  see  if  something  could  be  worked  out 
to  bring  his  insurance  more  up  to  value. 

"Q.  In  other  words,  your  testimony  would  be 
[19]  you  felt  he  was  underinsured  in  that  loca- 
tion f 

Mr.  Castro:  There  is  an  objection  to  that,  your 
Honor,  which  we  will  stand  on. 

The  Court:  It  is  a  conclusion  of  the  witness.  I 
think  the  objection  is  good,  although  the  witness 
has  already  given  the  facts  with  respect  to  it  in 
his  previous  answer.  I  will  sustain  the  objection. 
Is  that  all  you  wish  to  read? 

Mr.  Hilger:  That  is  all  we  wish  to  read  from 
that  deposition. 

The  Court:  At  this  time  do  you  wish  to  read 
any  of  the  cross  examination  or  would  you  jirefer 
to  wait  for  that? 

Mr.  Castro:  May  I  read  it  at  this  time,  your 
Honor  ? 

The  Court:     All  right. 

Mr.   Castro:     This  is  the  cross  examination  of 
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(Deposition  of  Robert  S.  Goldblatt.) 

Mr.  Goldblatt  at  liis  deposition  on  September  7th 

of  this  year. 

**Q.     Do  you  have  your  records  with  you? 

"A.     Yes,  sir. 

"Q.     May  I  see  them? 

"A.     The  entire  file? 

"Q.     If  you  please.  A.     Oh,  sure. 

''Q.  Do  you  have  a  letter  of  transmittal  on  the 
subject  policy?  A.     As  respect  what? 

"Q.     Have  you  to  the  Eureka  Lumber  Company? 

"A.  A  letter  of  transmittal,  I  don't  quite  under- 
stand what  you  mean  by  that? 

"Q.  Did  you  deliver  the  policy  in  person  to  the 
Eureka  Lumber  Company  or  did  you  mail  it? 

"A.  This  particular  policy  was  mailed.  I  be- 
lieve there  is  a  letter  of  transmittal  in  there,  and 
it  probably  is  attached.  I  can  locate  it  for  you, 
if  it's  not  attached  to  there. 

"Q.     Would  you  do  that? 

"A.  Yes,  surely.  Is  the  letter,  isn't  it  contained 
in  this  file  here? 

"Q.     It's  the  last  one  here. 

"A.  Yes.  I'll  check  that  and  confirm  it.  Yes, 
that's  the  one. 

"Q.  The  policy  of  Boston  Insurance  Company 
which  is  the  subject  of  this  litigation  was  delivered 
imder  date  of  June  5th,  1956,  by  mail  to  the  Eureka 
Lumber   Company?  A.     That's   correct. 

"Q.  And  is  this  a  true  and  correct  copy  of  the 
letter  which  transmitted  it,  the  transmittal  letter? 

"A.     That's  correct. 
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(Deposition  of  Robert  S.  Goldblatt.) 

"Q.     May  we  remove  it? 

"A.     Yes,  you  sure  may."  [21] 

Mr.  Castro:  The  letter  was  then  marked  as  an 
exhibit  for  identification,  and  at  this  time,  your 
Honor,  we  o:ffer  in  evidence  that  particular  letter. 

The  Court:  I  have  the  one  that  was  attached  to 
the  deposition.  Do  you  wish  to  put  that  in  evi- 
dence 1 

Mr.  Castro:    Yes,  please. 

(The  document  referred  to  was  thereupon  re- 
ceived in  evidence  and  marked  Defendant's 
Exhibit  B.) 

Mr.  Castro :  May  I  read  Exhibit  B.  This  is  the 
letter  referred  to  as  the  transmittal  letter  bearing 
date  June  5th,  1956,  addressed  to  the  Eureka  Lum- 
ber  Company: 

"June  5,  1956. 
"Eureka  Lumber  Co. 
3rd  and  Commercial  Sts. 
Eureka,  California 
"Gentlemen: 

"The  enclosed  policy  is  a  replacement  contract 
for  the  $20,000  Stock  policy  which  was  cancelled 
recently  by  notice. 

"We  ordered  a  new  contract  in  lieu  of  the  other 
policy  so  that  we  could  have  a  little  more  time  to 
pay  the  premium  due  thereon. 

"There  will  be  an  Earned  Premum  for  the  time 
the  Fire  Insurance  was  in  effect  and  we  shall  remit 
a  statement  to  you  shortly  on  this  short  term 
charge. 
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"If  there  are  any  questions  regarding  the  [22] 
enclosed,  please  do  not  hesitate  to  get  in  touch  with 
us. 

''Kindest  regards, 

"Walter  J.  Warren  &  Associates,  Inc." 
(The  reading  of  the  deposition  was  resumed 
as  follows:) 

"Q.  Would  you  tell  me  on  what  date  the  Penn- 
sylvania Fire  Insurance  Company  policy  was  de- 
livered ? 

"A.  There  was,  excuse  me,  an  initial  policy 
delivered  aroimd  the  first  of  January  in  '54  and 
that  policy  was  subsequently  rewritten." 

The  Court:  I  do  not  see  the  materiality  of  this. 
I  have  been  glancing  at  it.  If  there  is  anything 
special  you  want  to  read,  find  that. 

Mr.  Castro:  Yes,  your  Honor.  I  think  the  easi- 
est way  to  do  it  would  be  to  put  it  on  as  part  of 
our  ease. 

The  Court:  You  can  reserve  the  right  to  put  it 
in  as  part  of  your  case. 

Mr.  Castro:     Thank  you,  your  Honor. 

The  Court:     Call  your  next  witness. 

Mr.  Hilger:  At  this  time  we  would  like  to  read 
into  evidence  the  deposition  of  A.  J,  Franceschi 
taken  in  Eureka,  California  on  Sex)tember  7th, 
1957. 

The  Court:    All  right,  counsel.   [23] 

Mr.   Hilger:     The   questioning  was  propounded 
by  myself  to  A.  J.  Franceschi: 
(Reading.) 
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The  Court:  It  is  not  directly  responsive,  but  in 
view  of  the  opening  statement  of  the  defense  coun- 
sel I  think  that  I  will  allow  it.  I  will  deny  the 
motion  to  strike.  You  are  putting  in  some  things 
that  may  be  a  little  out  of  order,  which  may  be 
more  in  the  nature  of  rebuttal  than  part  of  your 
direct  case. 

Mr.  Hilger :  There  are  certain  preliminary  items 
that  this  deposition  will  prove,  and  I  thought  the 
more  orderly  way  to  do  it  would  be  to  read  it  con- 
secutively. 

The  Court:    All  right. 

"A.  That's  right.  And  they  had  also — we  had 
loaned  them  money  on  various  occasions  on  an 
unsecured  basis  which  we  were  always  taken  [26] 
care  of  as  agreed. 

"Q.  Now  then,  Mr.  Franceschi,  in  connection 
with  the  bank  account  —  do  you  have  a  signature 
card  concerning  the  Eureka  Lumber  Company  bank 
account  that  was  in  effect  on  June  25th,  1956  ? 

"A.    Yes. 

"Q.     Do  you  have  it  with  you  there? 

"A.     I  do,  yes. 

"Q.     May  I  see  it?" 

The  Court:  What  is  the  materiality  of  all  this 
as  to  the  signature  card? 

Mr.  Hilger:  There  is  an  allegation,  your  Honor, 
that  Harold  Dee  Jensen  had  an  interest  in  the  busi- 
ness, the  bank  account  and  the  inventory  of  the 
Eureka  Lumber  Company.  We  offer  it  to  prove 
that  the  bank  account  was  the   sole   property   of 
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H.  M.  Jensen  and  had  been  since  its  opening  with 

the  Crocker  Anglo  Bank. 

The  Court :  Are  you  standing  on  that  count,  Mr. 
Castro?  Is  that  an  issue  in  the  case  of  any  conse- 
quence ? 

Mr.  Castro:  Yes,  there  is,  your  Honor,  concern- 
ing Harold  Dee  Jensen's  interest. 

The  Court:  I  assume  that  has  some  relationship 
to  the  special  defense. 

Mr.  Castro:    Yes,  your  Honor. 

The  Couii::    All  right,  go  ahead.  [27] 

''Now,  Mr.  Franceschi,  that  signature  card  that 
you  have  there,  is  that  a  part  of  the  bank  records'? 

"A.     Yes,  it  is. 

"Q.  Is  that  regularly  maintained  in  the  course 
of  the  bank's  business?  "A.     Yes,  it  is. 

"Q.  Is  it  prepared  at  the  time  the  account  is 
placed  into  effect  or  opened? 

"A.     AVlien  the  account  is  opened,  that's  correct. 

"Q.  That  signature  card  is  in  your  custody  as 
an  official  of  the  Crocker  Anglo  Bank? 

"A.     Yes,  that's  right. 

''Q.  Now  then  referring  to  this  signature  card 
which  we'll  ask  at  this  time  to  be  marked  as  Plain- 
tiff's Exhibit  next  in  order  so  that  we  may  refer 
to  it " 

At  this  time  we  would  offer  the  signature  card 
in  evidence  as  Plaintiff's  next  exhibit. 

The  Court:  Shall  I  detach  it  from  the  deposi- 
tion ? 
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Mr.  Hilger:  By  detaching  it  from  the  deposi- 
tion, yes,  your  Honor. 

(The  document  referred  to  was  thereupon  re- 
ceived in  evidence  and  marked  Plaintiff's  ex- 
hibit 2.) 

''Mr.  Hilger:  Now  referring  to  this  Plaintiff's 
[28]  Exhibit  One,  what  person  was  authorized  to 
sign  checks  on  the  account  at  the  Eureka  Lumber 
Company  ? 

"A.    H.  M.  Jensen  is  the  only  one. 

"Q.     There  were  no  other  authorized  signatures'? 

"A.     No  sir,  not  to  my  knowledge. 

"Q.  Now,  then,  Mr.  Eranceschi,  you  have  stated 
that  in  connection  mth  your  banking  business  you 
have  had  occasion  to  loan  to  Eureka  Lumber  Com- 
pany money? 

"A.     That's  right,  on  several  occasions. 

"Q'.  Having  reference  to  the  time  prior  to  June 
25th  of  1956,  what  was  the  bank's  experience  in  con- 
nection with  the  liquidation  or  repayment  of  those 
loans  ? 

"A.     Always  taken  care  of  as  agreed. 

"Q.  Now  on  the  date  of  Jime  25th,  1956,  did 
the  bank  have  any  outstanding  loans  to  the  Eureka 
Lumber  Company'? 

"A.  Yes,  we  had  two  loans  for  a  total  of  ten 
thousand  dollars,  neither  one  of  which  were  due. 

"Q.    When  were  those  loans  negotiated  1 

"A.  March  the  first  of  '56,  five  thousand  and 
June  the  18th  of  '56,  five  thousand. 

"Q.     June  the  18th  of   '56  would  be   one  week 
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prior  to  Jirne  25th  and  you  had  loaned  the  Eureka 

[29]  Lumljer  Company  five  thousand  dollars'? 

''A.     That's  right. 

"Q.  On  June  25th,  1956,  what  was  the  credit 
standing  of  the  Eureka  Lumber  Company  with  your 
bank?" 

Mr.  Castro:  Objection  to  that,  your  Honor,  on 
which  we  stand. 

The  Court:    I  will  overrule  the  objection. 

"A.     As  far  as  we  were  concerned,  it  was  good." 

The  Court:  Do  you  want  to  take  up  your  cross 
examination  of  this  witness  now,  Mr.  Castro,  or  do 
you  want  to  reserve  it? 

Mr.  Castro:  Not  at  this  time,  your  Honor.  I  will 
resei-ve  it. 

Mr.  Hilger:  At  this  time,  your  Honor,  to  com- 
plete the  testimony  of  Mr.  Franceschi,  a  subsequent 
deposition  was  taken  at  which  further  direct  exam- 
ination was  made,  which  by  stipulation  could  be 
considered  a  part  of  the  deposition  just  read  on  be- 
half of  the  plaintiff.  It  might  require,  in  view  of 
the  deferring  of  the  cross  examination,  in  which  a 
Hess  transaction  was  developed,  to  which  reference 
is  made  in  the  latter  portion  of  this  deposition,  it 
might  require  either  the  reading  of  the  cross  exam- 
ination or  a  word  of  explanation  that  an  additional 
transaction  was  developed  under  cross  examination. 

The  Court :  I  am  not  familiar  with  what  you  are 
[30]  speaking  about.  I  am  not  attemi^ting  to  limit 
counsel.  Proceed  in  whatever  way  you  want  to  pre- 
sent your  e^ddenee. 
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Mr.  Hilger:  It  developed  in  the  cross  examina- 
tion that  Mr.  Jensen  had  purchased  the  property 
npon  which  the  building  that  burned  was  situated 
from  a  Mrs.  Hess,  and  that  there  was  a  deferred 
balance  payable  monthly,  and  it  further  developed 
that  the  Crocker  Bank  had  a  record  of  those  pay- 
ments that  had  been  made  up  to  the  time  of  the  fire 
on  that  obligation  to  Mrs.  Hess,  and  it  is  in  cormec- 
tion  with  that  transaction  that  I  would  like  to  con- 
tinue Mr.  Franceschi 's  testimony  and  offer  in  evi- 
dence the  payment  record  that  is  attached  to  the 
deposition. 

The  Court :    Attached  to  the  first  deposition  ? 

Mr.  Hilger:  I  believe  it  may  have  been  attached 
to  the  second.  I  know  the  context  appears  in  the 
second,  although  by  stipulation  it  is  paii:  of  the 
first. 

The  Court:  There  seems  to  be  a  bulky  document 
attached  here.  You  might  take  this.  Is  this  what  you 
have  reference  to?  That  is  attached  to  the  first  dep- 
osition. 

Mr.  Hilger:  Yes,  that  is  tlie  document  to  which 
I  had  reference. 

The  Court :  You  may  offer  it  in  connection  ^vith 
this  testimony,  whichever  way  you  wish  to  proceed. 

Mr.  Hilger:  Thank  you,  your  Honor.  Referring 
now  to  page  8,  beginning  at  line  21  of  the  deposi- 
tion of  [31]  A.  J.  Franceschi,  taken  on  September 
18,  1957,  in  Eureka, 

''Mr.  Hilger:  At  this  time  I  would  like  to  iden- 
tifv  for  the  record  and  have  attached  as  an  exhibit 
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tlie  analysis  of  payment  on  Jensen  note  receivable, 
it's  entitled  that  way  on  the   top,   and  Aima  H. 
Hess,"  to  which  Mr.  Castro  stipulated. 

"The  Witness:  That's  note  payable,  it  would  be 
a  note  payable,  wouldn't  it? 

"Mr.  Hilger:  It  says  analysis  of  payment  on 
Jensen  note  receivable  is  the  heading  of  the  piece 
of  paper. 

"The  Witness:  Mrs.  Hess,  yes,  I  am  sorry,  it 
was  to  her,  that's  right. 

"Mr.  Hilger:  Now  then  this  copy  of  the  docu- 
ment that  I  am  handing  you  relates  to  what  trans- 
action ? 

"A.  It's  payment  made  by  Hyrmn  Johnson  on 
his  note. 

'*Q.     Hyrum  Jensen? 

"A.  Hyrum  Jensen  on  his  note  in  favor  of 
Anna  Hess. 

"Q.  Is  that  the  note  covering  the  deferred  bal- 
ance on  the  purchase  price  of  the  land  that  you 
have  previously  testified  concerning? 

''A.  Yes,  on  Third  Street  between  Conunercial 
[32]  and  Broadway. 

"Q.  As  I  understand  it,  your  bank  received  the 
collection  from  Mr.  Jensen  on  behalf  of  Mrs.  Hess 
as  a  service  to  her? 

*'A.  Actually,  payments  were  made  to  Mrs.  Hess 
and  she  in  turn  came  over  to  the  bank  and  we  made 
an  endorsement  on  the  note. 

''Q.     I  see. 

"A.  That's  why  she  signed  it,  that's  her  signa- 
ture. 
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''Q.     That's  the  signature  of  Anna  Hess? 

"A.    Anna  Hess. 

'*Q.    Appearing  on  that  copy?  *'A.    Yes. 

"Q.  That's  a  true  and  correct  copy  of  the  pay- 
ments made  by  Mr.  Jensen? 

"A.     To  Mrs.  Hess. 

"Q.  That  relates  to  the  payments  received  on  or 
about  the  dates  indicated  between  January  of  1954: 
through  June  of  1956? 

"A.     That's  right. 

*'Q.  I  refer  to  the  total  or  rather  the  final  figure 
in  the  first  colmnn  of  figiu'es  imder  the  head- 
ing  " 


Mr.  Castro:  To  which  we  object,  that  being  a 
later  [33]  transaction  connected  with  the  Pennsyl- 
vania Insurance  Company  dated  April,  1957. 

The  Court:  I  do  not  see  anything  about  any 
insurance  company  here. 

Mr.  Castro:  No,  your  Honor.  Do  you  have  that 
pay  record  there? 

The  Court:  He  is  referring  to  an  analysis  of 
payments  on  the  Jensen  note  to  Mrs.  Aim^a  Hess. 

Mr.  Castro:  The  last  payment  which  was  made 
is  what  the  series  of  questions  is  referring  to. 

The  Court :    It  is  not  clear  to  me. 

Mr.  Hilger:  It  appears  on  the  payment  schedule, 
your  Honor,  either  as  a  total  or  a  payment,  but  in 
order  to  make  sure  there  is  no  misunderstanding 
what  that  figure  is  which  appears  on  that  schedule, 
I  ask  to  clarify  it  by  these  questions. 
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The  Court:  Is  $246.59  the  total  amount  of  the 
payments '? 

Mr.  Hilger:  That  is  what  this  line  of  question- 
ing is  designed  to  show,  exactly  what  it  is.  It  devel- 
ops it  is  not. 

Mr.  Castro:  That  refers  to  a  payment  in  the 
next  year,  does  it  not,  your  Honor? 

The  Court:  It  says  1956,  and  on  Jime  19th  it 
shows  $413.31.  I  do  not  understand  what  you  are 
talking  about.  I  may  be  a  little  obtuse  this  morning. 

Mr.  Hilger:  Perhaps  if  I  read  the  questions  and 
[34]  answers  it  would  develop  what  that  item 
covers. 

The  Court:    Go  ahead  and  read  it. 

Mr.  Hilger:    Was  I  at  line  3  on  page  10? 

''Q.  I  refer  to  the  total  or  rather  the  final  figure 
in  the  first  colmnn  of  figures  under  the  heading 
'amount  of  payment',  and  the  figure  being  ten  thou- 
sand two  hundred  and  forty-six  dollars  and  fifty- 
nine  cents.  What  does  that  figure  represent? 

"A.     That's  the  total  pajTment  made  at  that  time. 

"Q.  Tlie  total  of  payments  made  during  an  in- 
terval  

"A.  (Int'g)  No,  that  was  the  total  payment 
made  on  that  particular  date  of  which  five  thou- 
sand four  hundred  and  seventy-three  thirty-four 
was  credited  to  interest  and  the  balance  of  four 
thousand  seven  seventy-three  twenty-five  was  aj)- 
plied  on  principal  and,  as  I  recall,  I  think  that  was 
the  settlement  of  the  fire  loss. 
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''Q.     That's  on  the  building?  "A.     Right. 

*'Q.  The  figures  above  that  would  represent  the 
monthly  payments  made  by  Mr.  Jensen  up  to  June, 
1956? 

"A.  That's  correct,  it  was  an  odd  note,  had 
called  for  payment  of  two  hundred  and  fifty  dollars 
[35]  for  so  many  months  and  then  five  hmidred 
dollars  for  the  balance. 

''Q.     Is  that  how  it  was?  "A.    Yes." 

At  this  time  we  will  offer  that  payment  schedule 
in  evidence  as  Plaintiff's  next  in  order. 

The  Court:    I  will  detach  it. 

(The  document  referred  to  was  thereupon  re- 
ceived in  evidence  and  marked  Plaintiff's  Ex- 
hibit 3.) 

The  Court:  I  understand  now  what  you  are  try- 
ing to  get  at.  The  last  total  item  is  not  total  pay- 
ments but  was  a  distribution  of  the  amount  which 
the  witness  said  was  received  from  the  fire  loss  on 
the  building. 

Mr.  Hilger:  That  is  correct;  additional  pay- 
ments, not  a  total.  At  this  time  we  will  call  Mr. 
Hyrum  Jensen. 

HYRUM  JENSEN 
the  Plaintiff  herein,  was  called  as  a  witness  on  his 
own  behalf,  and  being  first  duly  sworn  testified  as 
follows : 

Direct  Examination 
Q.     (By  Mr.  Hilger)  :    Will  you  please  state  your 
name  to  the  Court  and  Jury? 
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A.     I  am  just  a  little  bit  hard  of  hearing. 

Q.  Will  you  please  state  your  name  to  the  Court 
and  Jury?  A.     My  name  is  Hyrum  Jensen. 

Mr.  Hilger:  At  this  time  we  offer  into  evidence, 
[36]  your  Honor,  the  exemplified  copy  of  the  cer- 
tificate of  doing  business  under  a  fictitious  name, 
and  the  affidavit  of  publication  thereof,  duly  exem- 
plified by  the  Coimty  Clerk  and  the  Superior  Coiui; 
Judge  of  the  County  of  Humboldt. 

Mr.  Castro:  I  object  on  the  groimd  it  is  incom- 
petent, irrelevant  and  immaterial  since  it  is  dated 
October  31,  1956. 

The  Court:    What  was  the  date  of  the  fire? 

Mr.  Castro:    June  25th,  1956. 

Mr.  Hilger:  The  date  of  the  filing  of  the  action 
was  December  5th,  1956,  after  the  effective  date. 

The  Court:  I  think  the  objection  goes  to  the 
weight  of  this  document,  not  to  its  admissibility. 
Admitted. 

(The  document  referred  to  was  thereupon  re- 
ceived in  evidence  and  marked  Plaintiff's  Ex- 
hibit 4.) 

Q.  (By  Mr.  Hilger)  :  Where  do  you  reside,  Mr. 
Jensen  ? 

A.     2434  E  Street,  Eureka,  California. 

Q.     How  long  have  you  resided  in  Eureka? 

A.     About  12  years. 

Q.    What  is  your  business  or  occupation? 

A.     I  beg  your  pardon.  I  didn't  hear  that. 

Q.     I  am  sorry. 

The  Court:    Get  up  closer. 
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Q.  (By  Mr.  Hilger)  :  What  is  your  business  or 
occupation  1 

A.  I  own  the  Eureka  Lumber  Company,  retail 
and  wholesale  lumber.  [37] 

Q.  How  long  have  you  been  engaged  in  that 
business  ? 

A.  I  think  it  was  in  early  1954;  the  latter  part 
of  1953  or  1954,  I  forget  just  which  it  was. 

Q.    You  acquired  it  ? 

A.     I  bought  it,  yes. 

Q.  Prior  to  that  time  what  business  had  you 
been  in? 

A.  I  owned  a  little  sawmill  that  I  had  leased  to 
my  son  Harold  Dee  Jensen. 

Q.  Your  son  Harold  Dee  Jensen  died  July  12th 
last  past?  A.     Yes. 

Q.  Who  owned  the  Eureka  Lumber  Company, 
Mr.  Jensen?  A.     I  do. 

Q.  Referring  to  the  period  of  its  acquisition  in 
late  1953  to  the  present  time  has  anyone  other  than 
yourself  owned  any  interest  of  any  sort  or  charac- 
ter in  the  Eureka  Lumber  Company? 

A.     No,  no  one. 

Q.  What  was  the  nature  of  your  business  in 
June,  1956,  and  prior  thereto? 

A.  Well,  we  were  retailing  and  wholesaling  lum- 
ber. We  were  remanuf acturing  in  the  yard  and  also 
in  the  main  building.  We  had  a  ])unch  of  dry  mold- 
ing, door  casing,  baseboards  and  so  on,  that  we  had 
inquiries  for   some   1x1 's  clear,   kiln-dried,   so   we 
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were  checking  the  amomit  of  himber  that  we  had 

and  we  were  going  to  cut  it  into  1x1 's. 

Q.  That  was  the  ordinary  course  of  your  busi- 
ness to [38] 

A.    Yes,  it  was  remanufacturing. 

Q.    And  selling?  A.    And  selling. 

Q.  Where  was  that  business  conducted  on  Jime 
25th,  1956,  and  prior  thereto? 

A.  That  was  Third  &  Commercial,  between  Com- 
mercial and  Broadway. 

Q.     In  Eureka?  A.     In  Eureka. 

Q.  There  is  on  the  board  a  plat  or  an  outline — 
a  floor  plan  it  would  be  better  described — the  build- 
ing. Will  you  look  that  over,  Mr.  Jensen,  and  see 
if  that  is  a  fairly  accurate  exposition — step  up  there 
and  look  it  over,  if  you  will,  the  locations,  foot- 
ages,  and  see  if  that  is  an  accurate  floor  plan  of 
your  building  before  the  fire? 

A.  Yes,  I  think  that  is  fairly  close.  This  back 
here 

Q.     You  are  referring  now  to  what  area? 

A.  I  had  better  wait  imtil  you  ask  me  a  question, 
I  guess. 

Q.  Where  was  that  building  situated  on  the  lot 
that  it  occupied? 

A.  It  was  on  the  east  side  and  south.  It  covered 
practically  a  block,  that  is,  up  to  the  alley. 

Q.     The  east  side  would  be  Commercial  Street? 

A.     Yes,  it  would. 

Q.     Just  across  the  sidewalk  area?  [39] 

A.     Yes,  on  this  side  would  be  Commercial. 
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Q.     On  the  south  side  would  be  Third  Street"? 

A.     That  is  right.  This  is  Third  Street  here. 

Q.  Behind  it,  to  the  north  side,  what  was  lo- 
cated there? 

A.  There  was  a  railroad  spur  that  ran  up  along 
here,  and  the  Mercer  Frazer  Cement  Works  and 
Ready  Mix  was  right  next  to  it. 

Q.     On  the  other  side  of  the  railroad  track? 

A.  Yes,  on  the  other  side  of  the  railroad  track. 
There  was  a  small  alleyway  here,  I  imagine,  20  feet 
from  the  building. 

Q.    What  was  to  the  west  of  the  building? 

A.     In  here 

Q.  No,  I  mean  outside  the  building,  Mr.  Jensen. 
What  was  adjacent  to  the  building  on  the  west  side? 

A.  That  was  Imnber  coming  in  and  going  to  be 
remanufactured,  up-graded  and  graded. 

Q.     That  was  your  Imnber?  A.    Yes,  it  was. 

Q.  Was  that  a  vacant  or,  rather,  unimproved  lot 
with  no  buildings  on  it? 

A.     No  buildings  on  it. 

Q.  How  large  was  that  area  to  the  west  that 
had  no  liuildings  on  it? 

A.  I  imagine  it  was  about  a  hundred  and  forty- 
eight  feet,  I  believe,  to  the  street  and  then  Broad- 
waj^  divided,  and  we  also  [40]  had  another  yard 
across  the  street  from  that  on  the  railroad  prop- 
erty. 

Q.  The  complete  l^lock,  then,  between  Conmier- 
cial  and  Broadway  was  occupied  by  these  premises, 
the   iDuilding   and   the   unimproved   area? 
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A.    Yes. 

Q.  And  in  addition  you  had  a  yard  on  the  west 
side  of  Broadway  ■?  A.    Yes,  we  did. 

Q.  Speaking  now  of  the  area  outside  the  build- 
ing, Mr.  Jensen,  what  was  stored  there  in  June  of 
1956?  A.     Outside  the  building'? 

Q.    Yes,  on  the  open  area. 

A.  There  was  lumber,  all  types  of  hmiber.  There 
was  mostly  2x4's  and  1x6 's,  and  there  was  quite  a 
bunch  of  kiln-dried  redwood. 

Q.  Did  you  likewise  have  lumber  stored  over  on 
the  west  side  of  Broadway? 

A.  Yes,  we  did,  and  we  also  had  lumber  stored 
across  Third  Street  in  a  vacant  lot  there. 

Q.  Was  any  of  the  lumlDer  stored  outside  the 
building,  any  of  this  lumber  that  you  have  referred 
to  that  was  outside  the  building 

A.    All  of  it  was  outside. 

Q.     All  of  this  outside  the  building [41] 

A.     Yes. 

Q.  Was  any  of  that  damaged  or  affected  by  the 
fire  of  Jime  25th,  1956? 

A.  No,  it  was  not.  The  fire  stayed  inside  the 
building  pretty  well. 

The  Court:    Why  don't  you  have  him  sit  down? 

Mr.  Hilger:    Yes. 

Q.  Did  you  in  the  course  of  your  business,  Mr. 
Jensen,  handle  any  merchandise  other  than  liunber 
or  molding?  A.    Yes,  we  did. 

Q.     What  products  in  general  did  you  carry  in 
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the  ordinary  course   of  your  business   other  than 

lumber  ? 

A.  A  complete  line  of  builders'  supplies,  sheet- 
rock,  doors,  windows,  molding,  baseboards,  paint, 
turpentine,  roofing  material,  shingles — a  complete 
line  of  builders'  supplies — ^hardware,  nails. 

Q.  On  June  25th,  1956,  did  you  maintain  an  in- 
ventory of  such  merchandise? 

A,  Well,  that  was  part  of  my  son  Harold  Dee 
Jensen. 

Q.  What  I  mean  to  say  is  did  you  physically 
possess  an  inventory?  I  am  not  talking  about  ac- 
coimts  now. 

A.     Yes,  we  did.  We  had  a  large  inventory. 

Q.  Let  us  consider  some  of  that  inventory.  How 
often  were  you  around  these  premises  prior  to  the 
fire  and  up  to  the  time  of  the  fire,  Mr.  Jensen?  [42] 

A.  I  stayed  in  the  open  yard  mostly.  I  took  care 
of  the  remanufacturing  and  transferring  of  lumber, 
loading  in  and  so  on  on  the  outside. 

Q.     That  would  be  the  wholesale  sales? 

A.  That  would  be  wholesale  mostly  and  some  re- 
tail. 

Q.  Did  you  go  into  the  warehouse  or  the  build- 
ing portion  upon  occasion? 

A.     Yes,  I  did,  quite  often. 

Q.  How  often  would  you  go  in  just  prior  to  the 
fire?  A.     Well,  four  or  five  times  a  day. 

Q.  In  connection  with  your  conduct  of  the  busi- 
ness and  your  visit  there  to  the  premises  several 
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times  daily  did  you  have  any  familiarity  or  knowl- 
edge about  the  inventory  on  Jime  25th,  1956  ? 

A.    Yes,  I  did. 

Q.  Did  you  have  any  knowledge  of  where  the 
various  items  making  up  that  inventory  were  stored 
in  the  building'? 

A.    We  had  a  large  amount  of  molding 

The  Court:  First  he  wants  to  know  whether 
you  know,  and  then  he  will  ask  you  another  ques- 
tion. 

A.     I  beg  your  pardon.  Yes,  we  did. 

Q.  (By  Mr.  Hilger) :  Referring  specifically  to 
an  item  of  molding  that  appears 

The  Court:  Before  you  go  into  the  details,  per- 
haps we  might  take  the  luncheon  recess  at  this  time. 
[43]  Members  of  the  Jury,  we  will  resume  the  trial 
at  2:00  o'clock.  Will  you  please  come  back  at  that 
time.  [44] 

Afternoon  Session,  2:00  O'Clock  P.M. 

HYRUM  JENSEN 
the  Plaintiff  herein,  having  been  previously  duly 
sworn,  resumed  the  witness  stand  and  testified  fur- 
ther as  follows: 

Q.  (By  Mr.  Hilger) :  Mr.  Jensen,  at  the  close 
of  the  morning  session  you  had  completed  your 
testimony  to  the  effect  that  you  had  observed  the 
inventory  at  and  shortly  before  the  fire,  the  inven- 
tory both  inside  and  outside  the  building.  Did  your 
firm  carry  in  inventory  in  Jime,  1956,  any  redwood 
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moldings  and  casing  items?  A.    Yes,  we  did. 

Q.  Will  you  explain  to  us  what  molding  and 
casing  inventory  would  consist  of?  Describe  it. 

A,  Well,  the  molding  would  nm  about,  after  it 
was  reconditioned  and  resawed,  about  $280  a  thou- 
sand. 

Q.  I  hadn't  reference  to  the  price  at  this  time, 
Mr.  Jensen.  Do  you  have  trouble  hearing  me? 

A.     Yes,  I  do.  That  is  better.  I  am  sorry. 

Q.  Would  you  describe  what  a  piece  of  molding 
or  window  casing  is? 

A.  Oh,  yes.  It  is  a  piece  of  clear  lumber.  It 
rmis  from  two  inches  wide  up  imtil  eight,  and  it  is 
kiln-dried,  and  it  is  made  into  different  patterns 
for  door  casings,  baseboards,  quarter  romid,  and  so 
on.  I  think  everybody  is  familiar  with  quarter 
rounds,  baseboards,  window  sills,  and  so  on.   [45] 

Q.  How  is  an  item  like  that  stored  when  it  is 
kept  in  inventory? 

A.  Well,  half  inch  is  counted  inch  in  width.  It 
measures  in  board  feet.  Everything  that  is  a  half 
Liich  and  up — in  fact,  a  quarter  of  an  inch — ^meas- 
ures a  square  inch  in  board  feet,  and  the  biggest 
part  of  molding  runs  a  half  inch  to  a  little  more, 
that  is,  baseboards,  window  sills,  and  so  on,  after 
it  has  been  surfaced  and  put  into  a  pattern. 

The  Court:  The  lawyer  was  asking  you  how  do 
you  pile  it. 

The  Witness:  I  heg  your  pardon.  We  pile  it  in 
units  and  strap  it  tight,  or  i^ut  sticks  between  in 
order  to  keej)  the  moisture  out  of  it.  We  call  them 
strippers. 
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Q.  (By  Mr.  Hilger) :  How  high  were  these 
piles  in  your  particular  instance  just  prior  to  the 
fire? 

A.    Well,  some  of  them  was 

Mr.  Castro :  May  we  find  out  which  piles  we  are 
talking  about,  your  Honor,  whether  it  was  inside  or 
outside  the  building? 

Mr.  Hilger:  All  my  questions  hereafter  will  be 
directed  to  inventory  inside  the  building  that  was 
affected  by  the  fire.  Perhaps  first  of  all  we  had  bet- 
ter fijid  out  just  where  this  molding  material  was 
stored  in  the  building. 

Q.  Would  you  step  there  to  the  diagram  and 
point  to  where  that  was  stored?  [46] 

A.  Yes.  We  had  a  portable  sawmill  about  right 
in  here,  I  would  say,  and  the  molding  was  stored 
all  the  way  from  here  back  to  here  and  on  back 
here,  and  in  here  there  was  another  tier.  These 
moldings  would  run  from  four  to  eight  feet  in 
length. 

The  Court:  I  don't  think  the  witness  imder- 
stands  your  question.  You  said  you  were  referring 
to  what  was  inside  the  building,  didn't  you? 

Mr.  Hilger:  That  is  correct,  and  this  is  the  place 
within  the  building,  your  Honor,  that  it  was  stored. 

The  Court:    Very  well. 

A.  We  had  a  row  all  the  way  from  the  front 
back  here  between  the  sawmill  sitting  here  and  the 
partition  in  this  building.  It  ran  all  the  way  back 
here.  Then  we  had  another  row  piled  up  in  here. 
And  here  were  some  posts  in  the  center  here  to 
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hold  the  roof.  We  had  this  end  piled  full  here, 
back  of  the  door,  and  between  here  and  there  we 
had  some  piled  up,  and  then  there  was  a  large  pile 
right  in  here,  and  then  down  through  here.  We  had 
this  piled  up  pretty  well  about  into  there,  and  then 
we  had  at  least  a  small  place  in  here  for  a  truck, 
and  we  cleared  some  out  from  this  space  in  here 
and  put  back  on  the  top  of  this,  which  was  laying 
all  loose,  the  ends  sticking  up  and  down  in  every 
direction.  It  was  all  dried  and  small,  anywhere  from 
1x1 's  to  1x6 's.  And  this  was  all  kiln-dried  molding. 
And  back  up  in  this  extreme  corner  here  we  had 
fence  material  instead  of  molding.  I  beg  your  par- 
don on  that.  1x6 's  and  lx8's,  up  [47]  in  this  part 
here  and  down  to  here.  The  molding  up  in  this 
part,  in  this  part,  and  down  through  here  (indicat- 
ing on  diagram). 

Q.  With  reference  to  the  southwest  corner  there 
where  you  indicate  you  cleared  for  a  truck,  had 
there  been  molding  there  prior  to  the  time  that 
truck  moved  in?  A.    Yes,  sir. 

Q.  What  had  been  done  with  the  molding  when 
that  truck  moved  in? 

A.  We  piled  it  on  top  of  these  piles  back  of 
this  portable  sawmill  we  had  in  here  and  over  in 
this  direction  here.  They  were  quite  high  when  they 
were  piled.  They  were  not  piled  very  neat,  so  it 
looked  like  it  was  more  than  it  was,  because  it  was 
piled  loose. 

Q.     It  was  not  tightly  bound? 

A.     Not  what  we  had  taken  out  of  this  space  here 
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and  laying  loose,  but  the  other  was  mostly  tightly 

bomid. 

Q.  Did  you  perform  any  manufacturing  func- 
tion on  that  molding  in  connection  with  its  manu- 
facture "? 

A.  Yes,  we  did.  We  would  buy  a  cheaper  grade  of 
lumber,  which  was  somewhat  mismanufactured  when 
we  got  it,  and  we  would  run  it  through  our  ma- 
chines and  cut  off  the  bad  places,  a  tear  on  the  side 
or  something  where  it  wasn't  cut  perfect — we  would 
run  it  through  our  machines  and  trim  it  all  up  like 
it  should  be.  That  was  the  kind  of  business  we 
operated,  so  we  could  raise  our  price  on  good  mer- 
chandise.  [48] 

Q.  You  would  take  mismanufactured  material 
and  make  it  into  a  properly  manufactured  product, 
was  that  it? 

A.  Yes,  it  was.  We  had  quite  a  stock  of  this 
dried  molding  on  hand  and  had  it  for  quite  awhile, 
and  we  had  a  couple  of  inquiries  about 

Q.  I  will  get  into  your  quantity  of  it.  But  I 
just  wanted  you  to  describe  the  material,  Mr.  Jen- 
sen, where  it  was  stored  and  the  manner  it  was 
stored.  The  description  you  have  given  of  the  loca- 
tion of  this  molding  and  the  manner  in  which  it 
was  stacked,  was  that  a  description  of  its  condition 
just  prior  to  the  fire? 

A.  Yes,  it  was.  About  two  weeks  or  ten  days 
prior  to  the  fire  we  had  an  inquiry  from  two  dif- 
ferent fellows,  what  we  could  furnish  1x1 's  for. 

Q.    At  that  time  did  you  make  any  estimate  or 
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did  anyone  in  your  organization  make  an  estimate 

of  the  quantity  of  inventory  that  you  had  on  hand? 

A.  Yes,  we  did.  My  son  Dee  called  me  over.  He 
was  the  one  who  had  the  order,  the  inquiries. 

Q.     Do  you  recall  who  that  inquiry  was  from? 

A.  Yes,  I  thirik  one  was  from  Mr.  Wallace  in 
Eureka,  and  the  other  I  think  was  from  a  Russ 
Sharp  through  Baugh  Lumber  Company,  molding 
company. 

Q.    Where  would  that  be  located? 

A.     That  was  in  Los  Angeles.  [49] 

Q.     What  did  that  inquiry  call  for?  A.     1x1. 

Mr.  Castro:  Objected  to,  your  Honor,  on  the 
ground  nobody  else  was  there  at  that  time.  There 
was  nobody  there  at  that  time,  your  Honor. 

The  Court:    Are  you  making  some  objection? 

Mr.  Castro:  Yes,  your  Honor.  I  think  that — I 
won't  do  it.  Thank  you,  your  Honor.  May  I  get 
the  name  of  that  other  party  he  said  he  was  talk- 
ing to  ? 

Mr.  Hilger :    Russ  Sharp  I  believe  is  one  of  them. 

The  Witness:    Wallace  was  a  lumber  broker. 

Q.  (By  Mr.  Hilger)  :  What  quantity  of  mate- 
rial did  this  inquiry  call  for  to  be  delivered,  Mr. 
Jensen  ? 

A.  I  believe  that  one  was  for  three  carloads  and 
I  think  the  other  was 

Mr.  Castro :    I  will  object  to  this  as  hearsay. 

The  Witness:    Around  about  five  carloads. 

The  Court :    Just  a  moment. 

The  Witness:    I  beg  your  pardon. 
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Mr.  Castro:  I  object  to  this  as  hearsay,  your 
Honor. 

The  Court :  Is  the  witness  referring  to  something 
that  was  told  him  by  his  son? 

Mr,  Castro:  I  believe  the  witness  is  outlining  a 
procedure  he  went  through  and  the  reason  for  it  in 
estimating  the  quantity  of  molding.  [50] 

The  Court:  Of  course,  it  would  not  be  proper 
evidence  of  the  fact  of  the  inquiry,  but  I  take  it 
what  you  are  using  this  for  is  merely  a  preliminary 
to  show  some  action  on  the  part  of  the  plaintiff 
with  respect  to  ascertaining  quantity? 

Mr.  Hilger:     That  is  correct. 

The  Court:  If  that  is  the  purpose  of  it,  I  will 
oveiTule  the  objection. 

Q.  (By  Mr.  Hilger)  :  Would  you  state  for  us, 
if  you  recall,  the  quantity  that  was  called  for  to  be 
delivered  in  these  inquiries  that  you  were  investi- 
gating ? 

A.  I  think  one  was  aroimd  three  carloads  and 
the  other  was  alDout  five.  We  thought  we  had  better 
go  out  and  check  this  stock  to  see  if  we  could  make 
these  one  of  the 

The  Court:  Can't  you  move  this  along  a  little 
bit?  Ask  him  what  he  did  in  connection  with  it. 

Q.  (By  Mr.  Hilger)  :  In  connection  with  that 
investigation  what  did  you  do  toward  ascertaining 
the  existence  or  non-existence  of  that  quantity  of 
merchandise,  Mr.  Jensen? 

A.  We  went  over  and  estimated  how  much  we 
could  get  out  of  it. 
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Q.     You  mean  you  looked  at  it? 

A.     Yes,  we  did. 

Q.  How  long  have  you  been  in  the  lumber  busi- 
ness, Mr.  Jensen? 

A.  Ever  since  I  was  about  16  years  old,  off 
and  on. 

Q.  In  connection  with  your  experience  in  the 
lumber  business  [51]  have  you  been  called  upon 
to  estimate  the  quantity  of  lumber  in  a.  given  vol- 
ume? A.     Yes,  I  have,  many  times. 

Q.  Have  you  been  called  npon  to  classify  and 
grade  lumber  by  viewing  and  inspecting  it  in  ac- 
cordance with  the  standard  grades? 

A.     Yes,  I  have.  May  I  relate  an  incident 

The  Court:  No,  you  just  answer  the  lawyer's 
questions.  If  you  talk  too  much  yourself,  you  will 
get  yourself  into  trouble.  Just  answer  his  questions. 

Q.  (By  Mr.  Hilger) :  Mr.  Jensen,  after  you 
looked  at  this  lumber,  gauged  it  and  estimated  it, 
did  you  form  an  opinion  as  to  how  much  was  there  ? 

A.     Yes,  we  did. 

Q.     Did  you?  A.     I  did. 

Q.     In  your  opinion  how  much  was  there? 

A.  Well,  we  figured  at  that  time  there  was 
aroimd  65,000  of  the  diy  and  about  35,000  of  the 
green  lumber  in  the  finished  material. 

Q.  How  long  prior  to  the  fire  was  that,  Mr. 
Jensen  ? 

A.     A  week  or  ten  days,  I  should  say. 

Q.     After  that  estimate  had  been  made,  was  there 
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any  material  change  in  size,  description  or  charac- 
ter of  that  inventory  before  the  fire?  [52] 

A.  I  beheve  that  we  put  some  more  stock  in 
there,  if  I  remember  right,  from  out  of  the  yard 
that  was  dry.  We  put  it  in  there  in  order  to  keep 
it  out  of  the  wet,  if  it  would  rain. 

Q.  Was  that  a  material  amount  or  a  small 
amount  ? 

A.  Well,  it  was  a  rather  small  amount,  maybe 
two  or  three  thousand  feet.  We  put  it  right  in  the 
doorway. 

Q.  Had  there  been  any  material  amoimts  of 
that  inventory  removed  after  you  made  that  esti- 
mate? A.     Very  little,  if  any. 

Q.  You  have  been  in  the  lumber  business  for 
13  years  in  connection  with  that  background  and 
experience.  Do  you  know  the  value  of  lumber  and 
lumber  products  in  the  Humboldt  and  Eureka  area 
in  1956?  A.     I  did,  yes. 

Q.  Based  upon  that  experience  and  your  knowl- 
edge of  your  business  have  you  an  opinion  as  to 
the  value  of  kiln-dried  molding  products  in  Jime 
of  1956?  A.    Yes. 

Q.  What  is  your  opinion  of  the  value  of  such 
products  in  good  condition? 

A.  After  we  had  remanufactured  and  put  them 
in  shape  it  ran  all  the  way  from  200  to  240,  280  a 
thousand. 

Q.  Do  you  have  an  opinion  as  to  an  average 
market  value  for  the  entire  lot  across  the  board? 

A.     Yes,  that  would  have  been  very  cheap.  [53] 
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Most  molding  and  stuff  like  that  sold  by  the  lineal 

foot. 

Q.     Would  that  be  a  greater  value? 

A.  It  would  be  greater.  Sometimes  it  rims  from 
four  up  as  high  as  12c  a  lineal  foot. 

Q.  In  terms  of  board  feet  you  stated  the  value 
would  rmi  from  $200  to  $280  a  thousand  board 
feet?  A.    Yes. 

Q.  Depending,  I  presimie,  on  which  type  of 
product?  A.     That  is  right. 

Q.  Having  in  mind  the  makeup  of  yoiu*  inven- 
tory of  molding  products  at  the  time  of  the  fire, 
have  you  an  opinion  as  to  the  average  per  thou- 
sand foot  value  of  that  molding  stock  in  June, 
1956,  at  the  start  of  the  fire  ? 

A.     I  would  say  $280  a  thousand. 

Q.     $280  a  thousand?  A.     Yes. 

Q.  Have  you  likewise  in  knowledge  regarding 
the  value  of  this  fencing  material  in  June,  1956, 
in  Hmnboldt  County?  A.     Yes,  I  have. 

Q.  What  in  your  opinion  is  the  value  of  the 
fencing  material  at  the  start  of  the  fij*e  in  June  of 
1956? 

A.  It  would  run  about  $80  a  thousand.  These 
prices  were  wholesale  prices. 

Q.  That  would  be  the  price  that  a  wholesaler 
would  pay,  is  that  correct?  [54]  A.    Yes. 

Q.  Wliat  happened  to  the  molding  material  in 
the  fire?  Was  it  affected  by  the  fire  at  all? 

A.     Yes,  it  was  all  destroyed. 

Q.     Was  there  any  material  portion  of  it  left? 
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A.  There  was  a  small  pile  of  fence  material 
left  in  the  north  side  of  the  building. 

Q.    Will  you  point  that  out  for  us? 

A.  That  would  be  right  up  in  here  (indicating). 
It  hadn't  burned.  It  was  a  little  bit  wet.  I  think 
they  got  the  hose  on  it  pretty  much  right  at  the 
opening  there.  It  hadn't  burned,  although  it  was 
ruined,  but  there  were  still  piles  where  you  could 
see  it  was  lying,  but  the  dried  molding  and  all  of 
that  was  99%  burned. 

Q.  Was  there  any  possibility  of  recovering  any- 
thing of  value  out  of  the  ashes'? 

A.     No,  there  was  not. 

Mr.  Hilger:  At  this  time,  your  Honor,  in  order 
to  speed  things  along,  there  is  attached  to  the  depo- 
sition of  H.  B.  Whittet  a  photostatic  copy  of  a 
proof  of  loss  filed  in  this  matter,  and  I'm  wonder- 
ing at  this  time  if  we  can  have  that. 

The  Court :    Which  deposition  is  that  ? 

Mr.  Hilger:    I  believe  it  is  H.  B.  Whittet. 

The  Court:    Do  you  want  to  remove  that? 

Mr.  Hilger:  If  you  will,  your  Honor,  and  we  mil 
[55]  offer  it  as  our  next  exhibit  in  order. 

(The  document  referred  to  was  thereupon  re- 
ceived in  e^ddence  and  marked  Plaintiff's  Ex- 
hibit 5.) 

Q.  (By  Mr.  Hilger)  :  After  this  fire  occurred, 
and  in  connection  with  your  negotiations  with  the 
insurance  company,  you  caused  to  be  prepared  a 
listing  of  the  items  lost  or  damaged  in  the  fire,  did 
you  not,  Mr.  Jensen?        A.     Yes,  I  did. 


94  Boston  Insurance  Company  vs. 

(Testimony  of  Hyrum  Jensen.) 

Q.  On  this  Exhibit  Number  5  that  has  just  been 
introduced,  a  proof  of  loss,  that  is  a  true  photo- 
static copy  of  the  list  which  you  caused  to  be  pre- 
pared and  submitted  to  the  insurance  company  over 
your  signature?  A.     That  is  right. 

Q.  The  item  that  we  have  been  discussing  here, 
the  redwood  molding  and  window  casings,  appears 
as  the  first  item  in  Exhibit  B  there,  does  it  not? 

A.    Yes,  it  does. 

Q.  And  the  fence  boards  that  we  have  mentioned 
is  the  second  item  on  Exhibit  B  ?  A.     Yes. 

Q.  Preceding  Exhibit  B  there  was  an  Exhibit 
A,  consisting  of  five  loages  of  listed  materials  and 
values  set  opposite  them.  I  would  like  to  inquire 
as  to  a  few  of  the  items  on  there,  Mr.  Jensen.  A 
Porter  cable  electric  chain  saw.  Do  you  know  any- 
thing about  that  item?  [56]  A.     Yes,  I  do. 

Q.  Was  that  a  part  of  your  inventory  at  the 
time  of  the  fire? 

A.     Yes,  that  was  part  of  our  inventory. 

Q.  Do  you  know  the  value  of  that  piece  of  in- 
ventoiy  at  the  start  of  the  fire? 

A.     The  electric  chain  saw? 

Q.    Yes. 

A.  I  think  it  was  about  $125,  the  wholesale 
price,  something  like  that.  We  had  a  gas  power 
saw  that  was  worth  more  than  that.  I  don't  know 
whether  they  listed  that  in  as  stock  or  not,  or  some 
of  our  equipment. 

Q.     That  is  not  listed,  Mr.  Jensen.  A.     No. 

Q.     There  also  appears  on  page  5  of  the  exhibit 
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there  a  set  of  planer  heads  and  planer  knives.  What 

would  that  consist  of? 

A.  That  goes  on  a  high-speed  planer.  They  sit 
on  each  side  of  the  board,  and  they  rim  about  $6 
or  $700  a  set,  and  we  had  ordered  these  for  a  cus- 
tomer of  ours. 

Q.  Do  you  know  the  value  of  this  set  of  knives 
and  planer  heads  at  the  start  of  the  fire  in  1956? 

A.  I  think  they  were  around  $600.  I  am  not 
sure  of  that  but  around  that. 

Q.     I  note  you  placed  $590  in  your  proof  of  loss. 

A.     That  is  pretty  close.  [57] 

Q.  Also  appearing  on  page  5  of  the  proof  of 
loss  is  25  horsepower  electric  motor  and  a  50  horse- 
power electric  motor.  Are  you  familiar  with  those 
two  items?  A.     Yes,  I  am. 

Q.  What  was  their  condition  at  the  start  of  the 
fire  or  just  prior  to  the  fire,  Mr.  Jensen? 

A.  They  were  in  running  condition.  They  was 
off  a  planer,  and  we  had  no  use  for  them  on  this 
planer.  We  was  going  to  operate  it  with  a  diesel 
motor,  so  we  put  them  in  for  sale. 

Q.  They  were  part  of  your  inventory  at  the  time 
of  the  fire?  A.     Yes,  they  were. 

Q.     They  were  in  running  condition? 

A.     Yes,  they  were,  very  good. 

Q.     Have  you  seen  them  after  the  fire? 

A.    Yes. 

Q.  What  was  their  condition  immediately  after 
the  fire? 

A.     They    were    completely    burned,    ruined.    I 
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called  in  an  electrician  and  asked  him  if  they  were 

any  good,  and  he  said  they  were  no  good. 

Mr.  Castro:  I  object  to  this  as  hearsay,  your 
Honor. 

The  Court:  That  part  about  his  calling  in  an 
electrician  and  what  the  electrician  said  may  go  out 
as  hearsay. 

Q'.  (By  Mr,  Hilger)  :  You  did  personally,  [58] 
however,  observe  these  motors  yourself  ? 

A.     That  is  right.  They  were  melted. 

Q.  There  also  appears  on  page  5  of  the  proof 
of  loss  a  Miller  electric  welder  with  leads.  Are  you 
familiar  with  that  piece   of  equipment? 

A.     Yes,  sir,  I  am. 

Q.     Do  you  know  from  whom  you  obtained  that? 

A.     From  McGaraghan  Supply  House. 

Q.     Do  you  know  what  its  cost  was? 

A.  I  think  around  $800,  maybe  a  little  bit  less. 
We  bought  it  at  a  wholesale  figure. 

Mr.  Hilger:  Does  the  Court  have  attached  to 
the  deposition  of  Mark  Evans  an  invoice? 

The  Court:     Yes. 

Mr.  Hilger:  May  I  detach  that,  please,  your 
Honor?  You  have  seen  this,  Mr.  Castro? 

Mr.  Castro:     Yes. 

Q.  (By  Mr.  Hilger)  :  I  show  you  an  invoice 
from  the  McGaraghan  Supply  Company  covering  a 
Miller  welder  and  showing  a  total  cost  of  $759.82. 
Would  you  refer  to  that  and  tell  me  whether  or 
not  the  transaction  reflected  on  that  document  cov- 
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ers  tlie  same  welder  that  is  shown  here  in  your 

proof  of  loss?  A.    Yes,  it  is. 

Q.     Does  that  refresh  your  recollection  as  to  the 
cost  of  it,  Mr.  Jensen?  [59]  A.    Yes,  it  does. 

Q.     Is  that  $759.82  the  proper  cost? 

A.     I  would  say  that  is  right. 

Mr.  Hilger:  We  will  offer  this  as  Plaintiff's 
next  exhibit. 

(The  docmnent  referred  to  was  thereupon 
received  in  evidence  and  marked  Plaintiff's 
Exhibit  6.) 

Q.  (By  Mr.  Hilger) :  What  condition  was  that 
welder  in  at  the  start  of  the  fire,  Mr.  Jensen? 

A.     It  was  new.  It  had  just  been  purchased. 

Q.  It  had  just  been  uncrated?  What  was  its  con- 
dition after  the  fire?  A.     It  was  molded. 

Q.     Did  it  have  any  value  at  all? 

A.  If  it  was  water,  it  would  have  run  all  over 
the  floor. 

Q.  On  page  5  of  your  proof  of  loss  is  a  Babs 
hardware  poi-table  sawmill  with  a  Cmimiings  diesel 
engine.  Are  you  familiar  with  that  item? 

A.    Yes,  I  am. 

Q.  Wliere  was  that  located  at  the  time  of  the 
fire? 

A.  That  was  located  right  about  here,  over  like 
that.  We  had  just  built  it. 

Q.     Of  what  did  that  sawmill  consist? 

A.     It  had  a  275  Cimimings  diesel. 

Q.  When  you  say  "275  Cummings  diesel,"  do 
you  refer  to  the  horsepower  rating?   [60] 
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A.     Yes,  275  horsepower  rating. 

Q.     That  was  the  power  unit?  A.     Yes. 

Q.    What  else  was  on  it? 

A.  Well,  it  was  a  complete  portable  sawmill 
with  saws,  belt,  carriage,  feed  works. 

Q.    By  carriage  what  do  you  mean? 

A.  That  would  run  the  log  up  and  down  to  be 
sawed  by  the  saw. 

Q.    What  else  was  on  it? 

A.     Well,  there  was  a  feed  works. 

Q,    What  is  a  feed  works? 

A.  Feed  works  is  a  device  that  you  push  for- 
ward to  make  the  log  go  through  the  saw,  and 
when  you  are  through  cutting  that  board  off,  it 
pulls  your  saw  back.  There  is  a  ratchet  you  pull 
over  another  inch  or  two  inches  to  catch  your  next 
board,  and  you  run  that  through  with  the  feed 
works. 

Q.     It  is  the  motive  power  behind  the  carriage? 

A.    Yes. 

Q.  Had  that  sawmill  been  sold  at  the  time  of 
the  fire?  A.     Yes,  it  had. 

Q.     Do  you  know  to  whom? 

A.  We  sold  it  to  Dayton  Murray.  They  are  the 
a.M.C.  dealer  there.  [61] 

Q.  Would  that  be  the  Dayton  Motor  Truck 
Sales?  A.     Yes,  it  was. 

Q.  Do  you  recall  approximately  when  it  was 
sold? 

A.  Not  exactly.  It  was  sold  several  months  be- 
fore the  fire. 
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Q.  Had  Dayton  Motor  Truck  Sales  taken  de- 
livery of  that  item  at  the  time  of  the  fire*? 

A.     No,  they  had  not.  It  was  still  in  the  building. 

Q.    What  was  the  sale  price  of  that  unit? 

A.    $7500. 

Q.  Did  you  collect  it  all  or  any  part  of  that 
sale  price  at  the  time  of  the  fire? 

A.  We  bought  a  truck  and  we  turned  in  $4,000 
on  the  sawmill  credit  on  the  truck,  and  they  owed 
us  $3500  balance. 

Q.  Was  Dayton  Murray  Truck  Sales  under  any 
obligation  to  retire  that  $3500? 

A.     Yes,  they  were. 

Q.  And  that  was  in  addition  to  the  $4,000  that 
you  had  been  allowed  when  you  acquired  the  truck? 

Q.    Yes. 

Q.    What  kind  of  truck  was  that  you  acquired? 

A.    G.M.C. 

Q.  Do  you  recall  approximately  the  total  price 
of  it? 

A.  I  think  it  was  around  $19,000.  I  am  not  sure 
about  that. 

Q.  Did  you  receive  an  invoice  from  Dayton 
Murray  Truck  Sales  covering  your  purchase  of  the 
ti'uck  and  your  sale  of  the  sawmill  to  them?  [62] 

A.    Yes,  I  did. 

Q.  Do  you  know  where  the  original  of  that  in- 
voice is  now? 

A.    Why,  it  must  have  l^een  burned  in  the  fire. 

Q.     You  don't  know  where  it  is? 

A.     Not  personally  I   don't.   My  son  Dee  kept 
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care  of  all  tlie  records  of  all  the  stuff.  That  was 

under  his  office. 

Q'.  You  have  not,  at  any  rate,  seen  the  invoice, 
or  have  you,  since  the  fire,  the  original  invoice 
covering  that  truck?  A.     I  don't  think  so,  no. 

Q.  Without  going  into  detail  covering  the  other 
items  on  the  first  five  pages  of  the  exhibit  there 
that  are  listed  and  priced,  would  you  look  this  over 
and  indicate  to  us  whether  or  not  that  is  a  correct 
and  reasonably  accurate  statement  of  the  type  of 
inventory  that  you  had  stored  in  this  building  at 
the  time  of  the  fire  *?  A.     It  is. 

Q.  Going  into  the  storage  of  molding  and  fence 
board  in  the  western  approximately  one-half  of  the 
building,  would  you  step  up  to  the  board  now,  and 
perhaps  you  could  use  the  pointer  to  assist  you, 
Mr.  Jensen,  and  let  us  begin  with  the  northwest 
room  that  is  shown  there  in  the  enclosed  area  to  the 
east  of  the  middle  partition.  Tell  us  in  general  what 
was  stored  in  that  location? 

A.    We  sometimes  had [63] 

The  Court:  He  wants  to  know  at  the  time  of 
the  fire  what  was  stored  there. 

Q.  (By  Mr.  Hilger)  :  Just  prior  to  the  fire,  Mr. 
Jensen. 

A.  Okay.  Well,  we  had  furniture,  we  had  a  car- 
load of  sheetrock,  we  had  roofing,  shingles,  and  we 
had  a  Kaiser  automobile  up  in  here.  There  were 
two  open  doors  right  there  where  we  sometimes  run 
it  in,  because  we  had  an  acetylene  welder  and  dif- 
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ferent  equipment  was  in  this.  Just  used  it  to  run 

aroimd  the  yard  with. 

Q.    Looking  at  the  northeast  room 

A.     This  one  (indicating). 

Q.  That  room  right  there — ^what  in  general  was 
stored  in  there  at  and  just  prior  to  the  time  of  the 
fire? 

A.  We  had  this  filled  with  doors,  hardwood 
doors,  maple,  ash,  mahogany,  bathtubs,  bath  fix- 
tures, toilet  bowls,  windows,  mirrors,  wash  basins/ 
sinks,  kitchen  cabinets  and  like  that, 

Q.  Referring  to  the  southwest  room,  just  to  the 
east  of  the  middle  partition  there,  what  was  the 
character  of  the  merchandise  stored  in  that  location, 
if  any? 

A.  We  had  plywood,  shingles,  asbestos  shingles, 
moldings — not  moldings — I  beg  your  pardon.  I  for- 
got something.  Could  I  go  back  to  that? 

Q.     The  northeast  room?  Surely. 

A.  Yes,  we  had  a  whole  bimch  of  pine  molding 
boards  and  quarter  round  that  we  had  ordered  spe- 
cially with  the  order  we  [64]  had  taken  for  these 
doors  from  a  Mrs.  Woods  in  Fortuna.  Fourteen 
houses  were  ordered,  and  they  were  all  stacked  up 
in  there  at  the  time  of  the  fire. 

Q.     And  Mrs.  Woods  was  a  subdivider? 

A.  Yes,  she  was  a  contractor.  This  molding  was 
in  there,  and  this  room  was  filled  with  shingles, 
asbestos  siding — I  don't  know  how  much  of  that — 
not  very  much,  asphalt  roofing  and  shingles.  As- 
phalt shingles,  and  there  was  a  bunch  of  new  truck 


102  Boston  Insurance  Company  vs. 

(Testimony  of  Hyruin  Jensen.) 
tires  in  this  part  here  and  an  acetylene  welding 
outfit,  an  electric  welding  outfit,  and  probably  50 
or  70  truck  filters  for  oil  of  a  big  type,  and  there 
was  a  lot  of  different  storage  in  this  front  end  that 
we  had  stored — ^welders'  tools,  electric  air  pump. 

Q.     You  mean  non-inventory  type  items? 

A.     These  down  here  was  non-inventory  type. 

Q.  Move  over,  if  you  will,  to  the  southeast  room 
and  describe  just  how  that  was  laid  out.  Start  at 
the  south  end.  What  was  in  that  area  where  your 
pointer  now  is? 

A.  Right  here  we  had  a  door  entrance.  It  went 
up  about  four  steps  to  our  office,  which  is  right 
about  in  here.  That  was  our  bookkeeper's  office,  and 
for  a  short  time  our  son  Dee  had  his  office  over 
in  here.  Here  was  where  we  had  a  closet,  a  clothes 
closet,  and  back  of  here  was  our  store,  in  which 
we  had  a  complete  line  of  doors,  linoleum  and  all 
types  of  floor  covering.  [65] 

Q.    Was  that  more  or  less  your  display  room? 

A.  That  was  our  display  room.  We  had  doors, 
windows,  different  types,  and  all  such — a  complete 
line  of  building  supplies  was  in  there. 

Q.  You  went  upon  these  premises  after  the  fire, 
did  you  not?  A.    Yes,  I  did. 

Q.  Preliminarily,  however,  before  we  get  into 
that,  I  will  go  back  for  a  moment  to  the  inventory 
and  merchandise  you  described  in  those  four  rooms. 
In  general  are  you  familiar  with  its  merchantal>il- 
ity  and  condition  just  prior  to  and  at  the  start  of 
the  fire? 
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A.    Yes,  it  was  all  salable  merchandise. 

Q.     Regularly  stocked  merchandise? 

A.     Yes,  it  was. 

Q.  In  condition  to  be  marketed  in  the  ordinary 
course  of  your  business?  A.     Yes. 

Q.     Did  you  go  on  the  premises  after  the  fire? 

A.    Yes,  I  did. 

Q.  Did  you  notice  the  condition  of  the  inventory 
of  those  four  rooms  after  the  tire?  A.     I  did. 

Q.    Will  you  describe  it  to  us? 

A.  They  were  destroyed  with  the  fire  except  the 
doors— may  I  step  over  here?  [66] 

Q.     Surely. 

A.  This  back  part  here,  it  hadn't  burned.  Just 
completely  water  soaked  from  top  to  bottom.  Of 
course,  practically  all  the  windows  and  stuff  like 
that  were  broken.  Very  few  of  them  had  not  broken, 
and  all  the  bathtubs,  sinks,  and  stuff  like  that  had 
been  hot,  and  when  they  poured  water  on  them, 
they  had  chipped.  But  the  fire  didn't  get  in  there, 
only  water,  in  this  part  here   (indicating). 

Q.    Was  there  any  smoke  damage  in  that  area? 

A.  Yes,  it  was  all  damaged  very  heavily  mth 
smoke  and  water, 

Q,  What  effect  did  the  water  have  on  the  doors, 
Mr.  Jensen? 

A,  Well,  it  naturally  warped  them  and  soaked 
them  all  up. 

Q.    What  type  of  doors  were  those? 

A.  They  were  outside  doors,  partition  doors,  big 
doors  and  smaller  doors. 
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Q.  From  the  point  of  view  of  their  construction 
were  they  the  type  of  doors  that  are  referred  to  as 
hollow-core  doors? 

A.     Some  of  them  were,  yes. 

Q.  That  is  the  type  where  the  two  outside  sur- 
faces are  pasted  onto  a  frame  ? 

A.    Yes,  sort  of  plj^wood. 

Q.  What  had  happened  to  those  doors  in  con- 
nection with  the  water? 

A.  Just  as  soon  as  the  water  hit  them  the  glue 
[67]  give  way  and  they  just  started  to  peel  up  on 
their  ends,  and  they  all  turned  black, 

Q.  Did  you  cause  pictures  to  be  made  of  this 
building  and  its  interior  after  the  fire? 

A.     Yes,  I  did. 

Q.  I  am  going  to  hand  you  this  picture  and 
ask  you  if  that  accurately  and  fairly  depicts  the 
appearance  of  that  portion  of  the  building  after  the 
fire?  A.    Yes,   it   does. 

Q.  That  is  which  part  of  the  building,  Mr. 
Jensen  ? 

A.  That  is  the  front  facing  Third  Street  on  the 
south. 

Q.  The  portion  down  here  shown  on  the  south 
side? 

A.     That  would  be  here  (indicating  on  diagram). 

Mr.  Hilger:  I  will  offer  this  as  Plaintiff's  next 
in  order. 

(The  picture  referred  to  was  thereupon  re- 
ceived in  evidence  and  marked  Plaintiff's  Ex- 
hibit 7.) 
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Mr.  Hilger :    May  the  Jury  see  these  at  this  time, 
your  Honor? 

The  Coui-t:  If  you  wish.  Are  they  all  the  same 
or  are  these  different  pictures'? 

Mr.  Hilger :    Different  pictures. 

The  Court:    The  south  side  of  the  building? 

Mr.  Hilger:  No,  the  various  parts  of  the  build- 
ing. I  will  have  the  witness  identify  them.  [68] 

The  Court:  The  exhibit  you  had  marked  as 
Number  7,  that  was  one  photo  of  the  south  side? 

Mr.  Hilger :    One  photo  of  the  south  side  exterior. 
(Plaintiff's  Exhibit  7  was  passed  to  the  Jury, 
as   were    also    the    subsequent    exhibits    intro- 
duced.) 

Q.  (By  Mr.  Hilger)  :  I  show  you  another  photo- 
graph and  ask  you  what  that  depicts,  Mr.  Jensen? 

A.  That  is  the  north  end  of  the  building.  In 
this  part  here  is  shown  where  our  molding  was 
stored. 

Q.  This  was  taken  from  the  outside  of  the  build- 
ing the  photographer  looking  south?  A.    Yes. 

Q.  And  photographing  the  north  exterior  of  the 
building?  A.     That  is  right. 

Q.  You  pointed  to  which  portion  as  the  portion 
in  which  the  moldings  and  other  items  were  stored?' 

A.     This;  that  would  be  the  west  side. 

Q.     Or  the  right-hand  side?  A.     Yes. 

Mr.  Hilger:  I  will  offer  this  as  Plaintiff's  next 
in  order. 

(The  picture  referred  to  was  thereupon  re- 
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ceived  in  evidence  and  marked  Plaintiff's  Ex- 
hibit 8.) 

Q.  (By  Mr.  Hilger) :  Mr.  Jensen,  here  is  an- 
other picture.  Will  you  tell  us  what  that  shows? 

A.  That  was  the  interior  taken  from  the  south 
looking  north. 

Q.  That  would  be  taken  in  here  by  where  the 
sawmill  set?  A.    Yes. 

Q.  And  would  be  looking-  out  towards  the  north- 
west? A.     That  is  right. 

Q.  Between  where  the  photographer  was  stand- 
ing and  the  other  end  of  the  building  and  the  wall, 
the  framework,  which  you  can  see  there  on  the  left- 
hand  side  of  the  picture,  what  had  been  stored  in 
that  area? 

A.  That  would  be  where  our  molding  and  fenc- 
ing material  would  be. 

(The  picture  referred  to  was  thereupon  re- 
ceived in  evidence  and  marked  Plaintiff's  Ex- 
hibit 9.) 

Mr.  Castro:  Counsel,  did  you  state  when  those 
pictures  were  taken? 

Mr.  Hilger:    No,  I  did  not. 

Q.  (By  the  Coiu't)  :  Wlien  were  these  pictures 
taken  ? 

A.     Shortly  after  the  fire. 

Q.    What  do  you  mean  by  that?  The  next  day? 

A.     I  imagine  it  was  a  week  or  such  matter. 

Q.     About  a  week  after  the  fire? 

A.     I  think  it  was. 

Mr.  Hilger:  If  I  can  refresh  the  -witness'  recol- 


Hyrum  Jensen  107 

(Testimony  of  Hyrum  Jensen.) 
lection,  these  were  taken  under  my  direction  and 
it  was  somewhat  later  than  that,  some  few  months 
after  the  fire.  But  the  witness  has  indicated,  and 
it  is  my  information  and  the  personal  observation, 
that  the  situation  there  had  not  changed  during 
that  period.  [70] 

Mr.  Castro:  Will  you  tell  us  when  it  was  that 
they  were  taken? 

Mr.  Hilger :    I  would  have  to  refer  to  my  records. 

The  Witness:    There  were  so  many  pictures. 

Mr.  Hilger:  It  would  have  been  during  the  fall 
perhaps,  Mr.  Castro.  They  were  printed  in  Port- 
land about  three  weeks  ago  from  transparencies  I 
have  in  my  file. 

Q.  I  show  you  another  picture,  Mr.  Jensen,  and 
ask  you  if  you  can  identify  that  for  us? 

A.     Yes,  that  is  our  upstairs  office. 

Q.  We  have  not  discussed  your  upstairs  yet,  Mr. 
Jensen.  We  have  looked  at  a  floor  plan.  That  would 
be  a  floor  plan  of  the  ground  floor? 

A.     No,  it  was  up  on 

Q.  That  drawing  on  the  board  is  the  downstairs 
floor?  A.     That  is  right. 

Q.     Now,  there  was  an  upstairs? 

A.     Yes,  there  was. 

Q.  And  over  what  part  of  the  Imilding  was  the 
upstairs? 

A.  That  was  over  all  of  this  portion  from  here 
to  here  (indicating). 

Q.  By  that  you  are  referring  to  the  southeast 
corner  of  the  building? 
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A.  Yes.  Ajid  this  would  be  our  stairway  here.  It 
went  up  through  here.  We  had  a  building,  a  little 
hallway.  It  had  a  [71]  door  here  for  one  office,  a 
door  here  for  another,  and  a  door  back  here  and, 
by  the  way,  this  had  an  upstairs  over  this  part 
here,  and  also  this  part  here.  Now,  we  are  talking 
aljout  the  uiostairs,  where  we  had  merchandise 
stored  up  there  also.  All  of  this  was  two  stories  in 
here. 

Q.  What  type  and  character  of  merchandise  was 
stored  up  there? 

A.  We  had  plywood  and  masonite  and  other 
types  of  salable  merchandise  up  there. 

Q.    Where  was  the  office  space  upstairs? 

A.  The  office  space  would  be,  I  think,  from  here 
back  about  to  here.  That  would  be  one  office.  And 
then  another  office  here  and  one  back  here. 

Q.  What  type  of  office  work  was  performed  up- 
stairs ? 

A.  That  was  where  our  bookkeeper  worked  in 
handling  invoices  and  withholding  taxes  and  time 
and  so  on  was  kept  upstairs. 

Q.     Various   of   the  records? 

A.    Yes,  all  of  the  records. 

Q.  Were  any  of  the  office  fimctions  such  as  bill- 
ing, correspondence  and  that  sort  of  thing  done 
upstairs  ? 

A.     That  was  performed  in  the  upper  office. 

Q.  This  picture  you  just  looked  at,  is  that  an 
accurate  picture  of  the  upx^er  office? 

A.     That  is  one  of  them,  yes. 
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Q.  Is  that  the  office  wherein  the  records  and 
files  upstairs  were  kept?  [72]  A.    Yes. 

Mr.  Hilger:  I  offer  this  as  Plaintiff's  next  in 
order. 

(The  picture  referred  to  was  thereupon  re- 
ceived in  evidence  and  marked  Plaintiff's  Ex- 
hibit 10.) 

Q.  (By  Mr.  Hilger)  :  Here  is  another  picture, 
Mr.  Jensen.  Can  you  tell  us  what  that  shows? 

A.  That  is  on  the  inside  showing  where  our 
sawmill  was.  You  can  see  part  of  the  big  diesel 
motor,  the  Cummings  that  was  there.  That  was  one 
of  the  biggest  type  of  portable  engines  that  they 
built. 

Q.  As  you  look  out  beyond  that  sawmill  you 
see  a  wall.  That  would  be  the  west  wall  of  the 
building?  A.     Yes,  that  would  be  the  west. 

Q.  Between  the  sawmill  and  the  west  wall  what 
would  have  been  stored? 

A.  That  was  where  some  of  our  molding  and 
fence  material  was  stored. 

Mr.  Hilger:  I  will  offer  this  as  our  exhibit  next 
in  order. 

(The  picture  referred  to  was  thereupon  re- 
ceived in  evidence  and  marked  Plaintiff's  Ex- 
hibit 11.) 

Q.  (By  Mr.  Hilger):  Mr.  Jensen,  I  show  you 
another  picture  and  ask  you  if  you  can  identify 
that  for  us?  [73] 

A.    Part  of  that  was  on  our  west  side  where  we 
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had  our  molding  stored,  and  there  were  some  shin- 
gles, I  think  asphalt  shingles. 

Q.  Those  would  be  looking  toward  the  area 
where  the  sawmill  had  been  stored? 

A.  No,  that  would  be  in  the  opposite  direction, 
right  back  of  it.  The  sawmill  would  be  ahead  of 
this,  and  this  is  in  back  of  it  there. 

Q,     The  open  spot  at  the  top 

A.  That  was  caused  by  the  fire.  It  burned  that 
open, 

Q.     It  burned  the  roof  off  ? 

A.    Yes,  it  did.  It  burned  so  bad  it  caved  in. 

Mr.  Hilger:  I  offer  this  as  Plaintiff's  next  in 
order. 

(The  picture  referred  to  was  thereupon  re- 
ceived in  evidence  and  marked  Plaintiff's  Ex- 
hibit 12.) 

Q.  (By  Mr.  Hilger)  :  Mr.  Jensen,  can  you  iden- 
tify this  picture  for  us? 

A.     Yes,  that  was  on  the  inside. 

Q.     It  would  be  on  the  west  side  of  the  building? 

A.  Yes,  showing  a  little  of  the  carriage,  and 
where  moldings  and  fence  material  had  been  stored. 

Q.  The  floor  area  appears  down  toward  the  bot- 
tom of  the  ]oicture?  A.     That  is  right.  [74] 

Q.  And  that  would  have  l^een  the  floor  on  which 
this  storage  was?  A.     Yes,  it  was. 

Mr.  Hilger:  I  offer  this  as  Plaintiff's  next  in 
order. 

(The  picture  referred  to  was  thereupon  re- 
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ceived  in  evidence  and  marked  Plaintiff's  Ex- 
hibit 13.) 

Q.  (By  Mr.  Hilger) :  Can  you  identify  this 
photo,  Mr.  Jensen? 

A.  That  is  also  in  the  middle  part  where  our 
lumber  was  stored. 

Q.  Would  the  photographer  have  been  standing 
in  the  southwest  corner  for  the  taking  of  that  pic- 
ture? A.     Right,  yes. 

Q.  He  would  have  l)een  looking  out  from  here 
across  north?  A.    Yes. 

Mr.  Hilger:  I  offer  this  as  Plaintiff's  next  in 
order. 

(The  picture  referred  to  was  thereupon  re- 
ceived in  evidence  and  marked  Plaintiff's  Ex- 
hibit 14.) 

Q.  (By  Mr.  Hilger) :  Can  you  identify  this 
photograph  for  us,  Mr.  Jensen? 

A.  That  was  leading  up  to  the  upstairs  offices, 
in  that  neighborhood  there. 

Q.  That  would  have  been  in  the  east  part  of  the 
building?  [75] 

A.     And  in  the  southeast. 

Q.     That  would  have  been  to  the  east  of  the 

A.     Going  up  those  stairs  and  over. 

Q.  It  would  have  been  to  the  east  of  this  divid- 
ing partition?  A.    Yes. 

Mr.  Hilger:  I  offer  this  as  Plaintiff's  next  in 
order. 

(The  picture  referred  to  was  thereupon  re- 
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ceived  in  evidence  and  marked  Plaintiff's  Ex- 
hibit 15.) 

Q.  (By  Mr.  Hilger)  :  Mr.  Jensen,  here  is  a  final 
photo.  Can  you  identify  that  for  US'? 

A.  That  is  also  a  storage  place  where  liunber 
was  stored  or  moldings  and  so  on. 

Q.  That  would  have  been  the  storage  area  over 
next  to  the  sawmill?  A.    Yes. 

Q.  And  this  appearing  in  the  right  portion  of 
the  picture  behind  the  post  would  be  a  portion  of 
the  remains  of  the  sawmill? 

A.  Yes,  it  would.  There  is  a  carriage  there,  see  ? 
There  is  the  feed. 

Q.  This  picture  then  was  taken  from  the  east 
side  of  this  i^artition?  A.    Yes. 

Mr.  Hilger:  I  offer  this  as  Plaintiff's  next  in 
order.  [76] 

(The  picture  referred  to  was  thereupon  re- 
ceived in  evidence  and  marked  Plaintiff's  Ex- 
hibit 16.) 

Mr.  Hilger:  I  am  just  about  to  start  in  a  new 
area.  Do  you  wish  to  open  it  up  before  the  recess? 

The  Court:  The  Jury  has  not  finished  looking 
at  the  photographs.  You  might  pursue  it  a  little 
bit  and  then  we  will  take  a  recess. 

Q.  (By  Mr.  Hilger)  :  Mr.  Jensen,  did  you  go 
upon  the  premises  at  all  after  the  fire? 

A.     I  beg  your  pardon? 

Q.  Bid  you  go  upon  the  premises  at  all  after 
the  fire  ?  A.     Yes,  I  did. 


Hyrum  Jensen  113 

(Testimony  of  Hyrum  Jensen.) 

Q.  When  did  you  first  arrive  on  the  scene  after 
the  fire  started? 

A.  I  was  out  at  hmch  at  the  time.  I  had  left 
the  place  about  five  minutes  after  12,  which  we  do 
every  day.  We  close  the  place  up  completely  dur- 
ing the  noon  hour.  And  I  had  gone  down  on  Broad- 
way for  lunch,  and  I  got  back  about  half  past. 

Q.  What  did  you  see  when  you  arrived  inside 
of  your  place  at  12:30? 

A.  I  heard  the  sirens  several  blocks  away.  We 
kept  driving  up  that  way.  We  could  see  a  big  pil- 
lar of  smoke.  I  got  within,  I  think,  about  two 
blocks.  There  was  so  much  trafiic  that  I  couldn't 
get  through,  and  there  was  one  of  the  police  offi- 
cers that  I  knew  very  well.  He  said,  "You  follow 
me  and  I  will  get  [77]  you  through."  So  he  did, 
and  we  went  around  through  some  alleys,  cut  back 
over,  and  I  got  back,  and  that  was  the  first  I  knew 
of  it. 

Q.  What  was  the  first  thing  you  did  when  you 
got  to  the  fire? 

A.  Well,  I  tried  to  run  over  to  the  office  to  get 
some  records  and  stuff  out  of  there.  I  had  a  lot 
of  titles  and  one  thing  and  another,  equipment  in 
there,  and  one  of  the  police  officers  grabbed  me  or 
else  I  would  have  gone  in  there  anyway. 

Q.    At  that  time  was  the  building  burning? 

A.  It  was  all  on  fire.  The  smoke  was  roPiing  out 
of  the  front  doors,  where  the  office  was.  There  was 
no  fire  at  that  particular  spot  but  heavy  smoke. 
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Q.  Was  the  fire-fighting  apparatus  in  operation 
at  that  time? 

A.  I  think  I  seen  them  put  the  hose  on  just  as 
I  came  up  for  the  first  time. 

Q.  You  observed  no  water  being  directed  at  the 
fire  as  you  came  up? 

A.  I  hadn't  seen  it.  It  looked  to  me  like  they 
put  it  there  at  that  time,  and  I  was  told  afterwards 
that  was  the  first  water. 

Mr.  Castro:    I  object  to  this  as  hearsay. 

The  Court:  What  the  witness  was  told  may  go 
out. 

Q.  (By  Mr.  Hilger) :  After  the  fire  was  put 
out,  did  you  do  anything  else  in  connection  with 
it  during  the  existence  of  [78]  the  fire,  that  is, 
yourself  personally? 

A.    Yes,  we  went  in  and  looked  things  over. 

Q.     When  was  this  ?  During  the  fire  ? 

A.     Right  after  the  fire. 

Q.     You  mean  after  it  was  put  out? 

A.  Yes.  Mr.  McBeth,  one  of  the  firemen,  was 
there  and  he  asked  me  how  I  thought  it  caught 
fire,  and  I  told  him  I  didn't  know.  I  said,  ''I  think 
somebody  set  it  afire."  I  said,  "We  had  better  get 
an  investigator."  I  told  him  and  the  fire  chief.  In 
the  meantime  we  walked  outside.  Mr.  Moser — he  is 
a  truck  dispatcher  that  is  on  the  opposite  corner — 
two  fellows,  truck  drivers,  told  him  that  they  had 
seen  two  men 

Mr.  Castro:    Just  a  moment. 
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The  Court:  This  will  be  hearsay,  I'm  afraid, 
counsel. 

Mr.  Hilger:  I'm  afraid  that  would  be,  your 
Honor.  I  want  to  establish  this  fact: 

Q.  Did  you  receive  information  concerning  any- 
one being  seen  around  the  place? 

A.    Yes,  I  did. 

Mr.  Castro:    I  object  to  that  as  hearsay. 

Mr.  Hilger:  I  just  want  to  find  out  if  he  re- 
ceived that  information. 

Mr.  Castro:  I  object  to  that  as  hearsay.  What 
information  he  may  or  may  not  have  received  in 
the  absence  of  the  defendant,  your  Honor,  I  believe 
is  hearsay.  [79] 

The  Court:  As  long  as  he  does  not  say  what  it 
was,  he  may  use  that  fact  as  a  preliminary  to 
something  that  he  did.  I  can't  tell. 

Mr.  Hilger:    Precisely,  your  Honor. 

The  Court :  The  witness  is  not  to  testify  to  what 
he  heard,  but  he  did  receive  some  information  and 
that  much  I  will  allow. 

Q.  (By  Mr.  Hilger) :  You  received  some  infor- 
mation concerning  someone  seen  at  the  fire,  and 
thereupon  what  did  you  do?  A.    Yes,  I  did. 

Mr.  Castro:  Just  a  moment.  Your  Honor,  I 
object  to  that  as  calling  for  hearsay. 

The  Court:  I  will  rule  on  it  after  I  hear  his 
answer  to  the  next  question. 

Q.  (By  Mr.  Hilger)  :  What  did  you  do  with  the 
information  so  received? 

A.    I  called  Mr.  McBeth,  the  fireman,  and  the 
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chief  of  the  firemen,  and  a  couple  of  police  officers 

and  told  them. 

The  Court:  All  right.  You  gave  the  information 
that  you  received  to  some  police  officers. 

The  Witness:  Yes,  I  did,  and  the  fireman,  Mr. 
McBeth,  and  I  told  him 

The  Court:    You  can't  say  what  you  told  them. 

Mr.  Hilger:    Without  saying  what  you  said 

The  Witness:    I  will  keep  still.  [80] 

Mr.  Hilger:  You  passed  on  the  information  you 
received. 

The  Witness:    Okay. 

The  Court:  I  will  allow  the  answer  to  stand  for 
the  purpose  stated.  The  witness  received  some  in- 
formation and  passed  it  on  to  the  police  officers. 

Q.  (By  Mr.  Hilger) :  Mr.  Jensen,  at  any  time 
since  the  fire  have  you  received  any  information 
from  any  source  regarding  the  origin  of  this  fire 
which  could  have  been  passed  on  either  to  the  in- 
surance company  or  to  the 

Mr.  Castro:  I  object  to  that  as  uncertain  and 
hearsay  on  its  face,  your  Honor. 

The  Witness:     I  didn't  hear  the  question. 

Mr.  Hilger:    I  haven't  finish  the  question. 

The  Court:  Just  a  moment.  In  your  opening 
statement  you  refer  to  the  fact  that  you  raised  as 
a  defense  that  there  was  a  breach  by  the  insured 
in  not  passing  on,  not  giving  correct  information  to 
the  insurance  company. 

Mr.  Castro:  Concerning  invoices;  that  was  the 
only  statement. 
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The  Court:  That  is  the  only  thing  you  re- 
ferred to? 

Mr.  Castro :  That  is  right.  That  is  the  only  argu- 
ment I  made  on  that  information. 

The  Court:     Read  the  question. 
(Question  read.)   [81] 

A.    Yes. 

The  Court:  You  will  have  to  reframe  the  ques- 
tion. 

Q.  (By  Mr.  Hilger)  :  Have  you  ever  received 
any  information  since  the  fire  concerning  its  origin 
which  you  have  not  passed  on  to  the  insurance  car- 
rier or  to  the  investigating  public  officers? 

The  Court:  Assuming  the  objection  to  that  ques- 
tion, I  will  overrule  it. 

A.     I  have. 

Mr.  Hilger:  The  question  is  have  you  received 
any  information  which  you  have  not  passed  on? 

A.     No,  I  have  not.  Every  time 

The  Court:  You  have  answered  it.  You  see,  if 
you  start  talking  some  more,  it  gives  the  lawyers 
a  chance  to  fuss  around  some  more.  Just  answer 
the  question. 

Q.  (By  Mr.  Hilger) :  Mr.  Jensen,  have  you 
ever  since  the  fire  submitted  to  an  examination  un- 
der oath  at  the  request  of  the  insurance  company? 

A.     I'm  sorry,  I  didn't  hear  you. 

Q.  Have  you  at  anytime  since  the  fire  submitted 
to  an  oral  examination  under  oath  at  the  suggestion 
of  the  insurance  carrier?  A.    Yes,  I  have. 

Q.     That  was  on  October  12,  1956? 
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A.     I  think  that  is  right. 

The  Court:    I  think  perhaps  we  might  take  the 
[82]  recess  at  this  time.  Members  of  the  Jury,  we 
will  take  the  usual  afternoon  recess  at  this  time. 
(Recess.) 

Q.  (By  Mr.  Hilger) :  Mr.  Jensen,  after  the  fire 
did  you  receive  any  instructions  from  a  represent- 
ative of  the  Boston  Insurance  Company  regarding 
the  care  of  the  inventory  that  was  damaged  in  the 
fire?  A.    Yes,  sir. 

Q.     If  so,  from  whom? 

A.  Mr.  Troy  and  Mr.  McBeth  of  the  local  city 
fire  department,  and  Mr.  McMullin. 

Q.  Mr.  McMullin  is  mth  the  General  Adjust- 
ment Bureau?  A.     Yes. 

Q.  They  were  adjusting  this  fire  for  the  Boston 
Insurance  Company?  A.    That  is  right. 

Q.  When  did  you  receive  your  first  such  instruc- 
tion after  the  fire  ?  A.     When  did  I  what  ? 

Q.  Wlien  did  you  receive  your  first  instruction 
after  the  fire  from  any  of  these  gentlemen? 

A.  I  think  we  sat  up  mtli  them  two  straight 
nights. 

The  Court:    When  was  it? 

Q.  (By  Mr.  Hilger) :  When  did  you  get  your 
first  instruction?  [83] 

A.     About  two  days  after  the  fire. 

Q.     Who  gave  you  that  particular  instruction? 

A.    Mr.  Troy  and  Mr.  McMullin. 

Q.    McMullin?  A.    McMullin,  yes. 

Q.    What  was  tliat  instruction? 
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A.  They  told  us  to  go  up  and  get  some  signs 
''Keep  Out"  and  we  put  some  boards  on  it,  and 
they  said  they  would  take  over  from  then  on. 

Q.    Did  you  put  the  signs  on  as  requested? 

A.    I  did,  with  the  help  of  Mr.  McBeth. 

Q.    Did  you  put  boards  on? 

A.  The  fire  chief  had  already  put  most  of  them 
on.  I  put  some  more  on. 

Q.  Prior  to  receiving  that  instruction  what  had 
you  done  in  connection  with  caring  for  the  inven- 
toiy  that  had  been  damaged? 

A.  Two  nights  before  we  sat  up  with  it  all  night 
to  take  care  of  it  so  somebody  wouldn't  steal  it, 
and  after  that  we  didn't.  We  just  let  the  insurance 
company  handle  it. 

Q.  That  was  after  your  instruction  from  Mr. 
Troy  and  Mr.  McMullin?  A.     Yes. 

Q.  Did  you  receive  any  further  instructions 
thereafter  from  any  of  these  gentlemen  whom  you 
have  named?  [84]  A.    Yes,  I  had. 

Q.    When  was  the  next  such  instruction  ? 

A.     I  imagine  it  was  about  a  week. 

Q.     Who  gave  you  that?  A.     Mr.  McMullin. 

Q.    What  did  he  tell  you  to  do? 

A.  He  told  me  he  had  no  authority  to  let  me 
go  in  and  take  any  of  my  records  or  anything, 
leave  them  in  there,  because  all  the  doors  was 
busted  out,  windows  and  everything,  and  people 
were  striking  it  overhead. 

Q.  Had  you  made  any  request  to  remove  or 
preserve  your  records? 
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A.    Yes,  I  had;  yes,  I  had. 

Q.  Did  you  have  any  further  instructions  from 
any  of  these  gentlemen  after  the  second  one  here 
that  you  referred  to  ?  A.     Yes,  I  had. 

Q.    When  was  the  next  one? 

A.  Seems  like  it  was  sometime  in  August,  when 
there  was  a  couple  of  firemen  came  down  and  I 
asked  them  if  we  couldn't  do  something  with  this, 
clean  it  up.  I  wanted  to  go  back  in  it  again. 

Q.     Are  you  talking  about  the  two  fii'emen? 

Q.  (By  the  Comi)  :  Who  was  this  conversation 
with^ 

A.    With  a  couple  of  insurance  men. 

Q.    Wlio  were  they?  [85] 

A.  I  don't  recall  their  names.  Do  you  remember, 
Mr.  Hilger? 

Mr.  Hilger:  No,  I  do  not.  I  do  not  think  I  was 
present  at  that  discussion,  Mr.  Jensen. 

The  Witness:  Anyway  they  represented  them- 
selves to  me  as  from  the  insui'ance  company.  They 
did  tell  me  their  names  but  I  don't  remember  them. 

Q.  What  was  tlie  object  of  that  discussion,  Mr. 
Jensen  ? 

A.  I  just  told  them  I  would  like  to  go  back  in 
business  again  if  they  would  let  me  do  something 
with  the  building,  tear  it  down,  and  they  said  no. 
So  that  was  all  there  was  to  it.  I  tried  to  get  my 
records  out,  and  every  day  you  could  see  where 
some  of  the  merchandise  was  missing. 

Q.     You  caused  an  inventoiy  of  the  merchandise 
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to  be  made  for  the  purpose  of  the  proof  of  loss, 

did  you  not?  A.    Yes,  I  did. 

Q.  Is  any  of  that  missing  inventory  included 
in  that  proof  of  loss? 

A.  No,  I  instructed  Mr.  Fox  and  my  son  Dee 
to  go  in 

Mr.  Castro:    This  is  hearsay,  your  Honor. 

Q.  (By  Mr.  Hilger)  :  I  only  want  to  know  at 
this  time,  Mr.  Jensen — perhaps  it  will  be  further 
developed  upon  cross  examination — but  was  any  of 
the  inventory  that  you  believe  disappeared  after 
the  fire,  was  any  of  that  included  in  your  claim 
for  payment  from  the  insurance  company? 

A.     No.  [86] 

Q.  Just  the  merchandise  that  was  actually  there 
to  be  counted? 

A.  That  is  right,  other  than  the  molding,  and 
that  was  burned  and  we  couldn't  coimt  that. 

Q.     That,  of  course,  disappeared  in  the  fire? 

A.    Yes. 

Q.  I'm  talking  al)out  anything  that  disappeared 
after  the  fire.  A.     That  is  right. 

Q.  None  of  that  was  in  your  claim  against  the 
insurance  company?  A.     No,  sir. 

Q.  Has  any  demand  been  made  upon  you  for 
the  production  of  any  of  your  records  by  the  in- 
surance carrier? 

A.     Not  until,  I  think  it  was,  October. 

Q.     Of  1956?  A.     Yes. 

Q.    At  that  time  did  you  produce  your  records? 

A.    I  did. 
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Q.     Of  what  did  they  consist  at  that  time? 

A.  Well,  they  was  all  wet  and  strimg  all  over 
the  building  down  there,  and  I  picked  up  every- 
thing I  could  find  that  had  writing  on  and  put  them 
in  boxes  and  put  them  in  storage. 

Q:  That  was  not  until  this  past  summer  that  you 
picked  them  up?  [87] 

A.     [No  answer  in  transcript.] 

Q.  Getting  back  to  last  October,  what  did  you 
do  at  that  time  in  connection  with  making  them 
available  to  the  insurance  carrier? 

A.     I  would  try  to  cooperate  with  them. 

The  Court:    What  did  you  do? 

Q.  (By  Mr.  Hilger) :  Did  you  authorize  any- 
one to  go  down  and  look  at  the  records  that  were 
there  ? 

A.  Well,  the  insurance  people,  they  had  asked 
me  several  times  if  I  had  done  anything  with  them, 
and  I  told  them  no,  and  they  was  always  down 
there  looking  at  them  and  getting  what  they  wanted 
at  all  times. 

Q.  Do  you  know  of  any  specific  instances  when 
they  were  down  there  looking  at  your  records? 

A.    Yes. 

Q.    When  was  the  first  such  instance? 

A.  I  remember  Mr.  McBeth  and  Mr.  McMullin 
came  down  and  was  taking  pictures,  and  my  son 
Dee  and  I  walked  up  there,  and  they  were  taking 
pictures  in  there,  and  they  were  taking  pictures 
all  over,  on  empty  shelves,  and  so  on,  and  I  asked 
them  why  they  didn't  take  pictures 
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Q.  I  am  speaking  now  in  relation  to  the  rec- 
ords, Mr.  Jensen.  When  to  your  knowledge  did  they 
first  make  reference  to  your  records'? 

A.     That  was  just  last  siunmer  sometime. 

Q.  In  October  of  1956  did  they  send  anyone 
up  at  that  time  [88]  to  look  at  your  records,  go 
down  there  with  anyone  from  my  office  to  look  at 
the  records'?  To  refresh  your  recollection,  Mr.  Jen- 
sen, as  to  dates  that  was  prior  to  your  examination 
under  oath  last  October.  A.     No. 

Q.     You  do  not  recall  thaf? 

A.     No,  I  do  not. 

Q.  Have  you  ever  refused  to  make  available 
your  records  at  any  time  when  you  have  been  re- 
quested'? A.     No,  sir,  I  have  not. 

Q.  Do  you  have  in  your  possession  or  in  your 
custody  or  under  your  control  any  records  which 
you  have  not  made  available  upon  request  to  the 
insurance  company'? 

A.  No,  sir,  I  picked  up  everything  that  I  could 
find  that  had  writing  on  and  took  it  up  to  your 
office. 

Q.     That  was  in  approximately  July  of  this  year  ? 

A.     I  think  it  was. 

Q.  And  if  a  request  had  been  made  last  Octo- 
ber, you  did  not  refuse  it? 

A.     No,  I  had  not. 

Q.  Do  you  recall  Mr.  Stearns  and  Mr.  Bridle 
of  Peat,  Marwick,  Mitchell  &  Company  coming  up 
about  a  week  prior  to  your  examination  imder  oath 
and  going  down  with  me  to  your  office? 
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A.    Yes,  I  do. 

Q.  At  that  time  the  records  were  examined  by 
Mr.   Stearns  and  Mr.  Bridle?   [89]  A.    Yes. 

Q.  And  that  was  subsequent  to  a  letter  of  de- 
mand that  had  been  made  upon  you  by  the  insur- 
ance carrier?  A.     That  is  right. 

Q.  And  at  that  time  were  all  the  records  that 
you  had  in  your  custody  or  control  made  available 
to  myself,  Mr.  Stearns  and  Mr,  Bridle? 

A.    Yes,  they  were. 

Q.  Aiid  now,  you  submitted  to  an  oral  examina- 
tion mider  oath  about  a  week  after  the  accoimtants 
were  up  to  look  at  the  records.  At  that  time  did  you 
reveal  your  principal  suppliers  to  the  insurance 
carrier?  A.    Yes,  I  did. 

Q.     You  named  them  by  name? 

A.     Yes,  I  did. 

Q.  Have  you  ever  contacted  any  of  those  sup- 
pliers in  regard  to  their  supplying  information  to 
the  insurance  company  regarding  yoiu'  purchases 
from  them? 

A.    I  have  talked  to  them  on  different  occasions. 

Q.  Have  you  indicated  the  possibihty  that  they 
would  be  called  upon  or  could  be  called  upon  to 
provide  information  concerning  your  piu'chases? 

A.    I  think  I  did. 

Q.    Who  was  that?  [90] 

A.     That  was  Eureka  Redwood. 

Q.  Did  you  see  Mr.  Henning  at  Rice  Supply, 
or  talk  with  him  in  that  comiection? 

A.    Yes,  I  did,  that  is  right. 
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Mr.  Castro:    What  was  that  name? 

Mr.  Hilger:    Mr.  Henning  of  Rice  Supply. 

Q.  At  the  time  of  this  fire,  Mr.  Jensen,  was 
there  any  equipment  or  items  in  the  building  that 
were  not  covered  by  insurance? 

A.  Yes,  there  was.  I  had  a  big  fork  lift  that  we 
handled  liunber  with. 

Q.  Is  that  a  piece  of  equipment  that  is  mobile, 
that  can  be  moved  around?  A.     Yes,  it  is. 

Q.     It  is  equipped  with  tires? 

A.  Yes,  a  fork  lift  that  would  raise  a  thousand 
feet  of  lumber  eight  or  nine  feet,  that  we  used  for 
handling  lumber  in  the  yard. 

Q.     Transporting  it  from  one  place  to  another? 

A.    Yes.  That  was  in  the  shed. 

Q.     Is  that  ordinarily  used  inside  or  outside? 

Q.  That  was  used  outside.  It  happened  by  mis- 
fortune it  was  left  in  there  that  night. 

Q.  "What  is  the  value  of  that  piece  of  equip- 
ment ? 

A.  About  $2500,  I  figured.  It  was  used.  It  had 
been  used.  [91] 

Q.  Was  there  any  fire  insurance  on  that  piece 
of  equipment? 

A.     ISTo,  there  was  not,  not  that  I  know  of. 

Q.  If  you  knew  of  any  you  would  make  a  claim 
of  it? 

A.    I  should  have  nm  it  out  the  night  before. 

Mr.  Castro:  I  move  that  that  be  stricken,  your 
Honor. 

The  Court:    Yes,  it  may  go  out. 
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Q.  (By  Mr.  Hilger) :  What  other  items,  if  any, 
were  there  in  the  building  that  were  not  covered  by 
insurance? 

A.  There  was  a  lath  machine,  a  bolter  and  an 
edger. 

Q.  What  would  be  the  value  of  those  pieces  of 
equipment?  A.     About  $1400. 

Q.     And  that  was  not  covered  by  insurance? 

A.     No,  it  was  not.  I  just  put  that  in. 

The  Court:  You  have  answered.  It  was  not  cov- 
ered by  insurance. 

The  Witness:    No. 

Q.  (By  Mr.  Hilger) :  Was  there  any  other 
equipment  or  items  that  were  not  covered  by  in- 
surance in  the  building? 

A.  Yes,  there  was  quite  a  bmich  of  truck  tires, 
electric  welder 

Q.  How  many  truck  tires  about,  as  well  as  you 
can  recall?  A.     I  would  say  seven  or  eight. 

Q.  Do  you  know  the  cost  of  a  truck  tire  of  that 
description  ? 

A.     Around  about  $135  or  $140  apiece. 

Q.     They  are  for  the  large  diesel  type  of  trucks? 

A.    Yes.  [92] 

Q.     Were  those  tires  covered  by  insurance? 

A.    No. 

Q.  Was  there  anything  else  in  the  building  not 
covered  by  insurance?  I  believe  you  mentioned  a 
welder  when  I  interrupted. 

A.  Yes,  there  is  a  welder  that  lielonged  to  one 
of  my  sons;  an  acetylene  outfit;  a  lot  of  oil  filters. 
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oil  baths,  they  call  them,  air  pump,  pressure  gims, 
and  a  lot  of  equipment  like  that,  that  I  couldn't 
mention  that  was   in  there.   A  lot   of  high-priced 
tools.  They  were  not  insured. 

Q.  Mr.  Jensen,  when  you  purchased  this  piece 
of  property  at  Third  &  Commercial,  what  did  you 
pay  for  it? 

A.  I  think  it  was  about  $42,250,  somewhere 
around  in  there.  I  am  not  right  sure. 

Q.  Do  you  know  the  value  of  the  building  that 
was  on  the  premises  at  the  time  of  the  fire? 

A.  Yes,  after  I  remodeled  it  and  everything  it 
was  between  $30  and  $35,000,  the  building  was 
worth. 

Q.  How  much  fire  insurance  was  carried  on  that 
building  at  the  time  of  the  fire?  A.     $10,000. 

Q.  Was  that  the  entire  extent  of  the  fire  insur- 
ance on  the  building? 

A.  Yes,  that  was  all  the  fire  insurance  we  had 
on  the  building.  [93] 

Q.  (By  the  Court)  :  Was  that  carried  by  the 
same  company  or  by  a   different  company? 

A.  No,  that  was  a  different  company.  They  paid 
off. 

Mr.  Castro:  I  would  like  to  make  a  statement, 
your  Honor,  that  that  was  covered  by  the  Pennsyl- 
vania Insurance  Company,  which  paid  off  to  the 
Crocker  Anglo  Bank  on  a  loan  basis. 

Mr.  Hilger:    As  a  loss  payee. 

The  Court:  They  had  the  insurance  policy  with 
a  loss-payable  clause  to  the  bank? 
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Mr.  Castro:    Yes. 

Mr.  Hilger:  There  was  a  deferred  balance  due 
on  the  property,  your  Honor,  and  so  naturally 
there  was  a  loss  payable. 

The  Court:  The  loss  was  payable  on  the  insur- 
ance policy  on  the  building  to  the  bank. 

Mr.  Hilger:  Reference  is  made  back  to  the 
analysis  of  payments  to  Anna  Hess,  the  $10,000; 
that  was  the  proceeds  of  that  policy  that  was  ap- 
plied on  the  note  representing  the  unpaid  purchase 
price. 

The  Court:    Gro  ahead. 

Q.  (By  Mr.  Hilger)  :  When  did  you  acquire 
the  Eureka  Lumber  Company,  Mr.  Jensen? 

A.  Sometime  in  1953  or  1954.  I  can't  remember. 
I  think  it  was  August  of  1954. 

Q.    August  of  1953? 

A.     Three,  yes,  that  is  right.  [94] 

Q.  And  do  you  have  a  recollection  of  your  oper- 
ations during  the  calendar  year  1954? 

A.     About  $5,000. 

Q.  What  are  you  referring  to  now  by  $5,000? 
Is  that  sales  net  profit  ? 

A.     Net  profit,  our  net  profit. 

Q.  Do  you  recall  approximately  what  your  gToss 
sales  were  during  that  year? 

A.     I  can't  exactly. 

Q.  What  is  your  best  recollection  in  that  re- 
spect ? 

A.  Somewhere  about  $75,000,  but  I  am  not  up  on 
that.  My  son  kept  those  books  and  I  couldn't  say. 
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Q.  Do  you  have  a  recollection  of  the  gross  sales 
in  1955'? 

A.     I  know  it  more  than  doubled. 

Q.  Do  you  have  any  recollection  of  your  net 
profit  in  1955?  A.     I  can't  recall  exactly. 

Mr.  Hilger:  May  I  have  the  financial  statement 
that  is  attached  to  the  deposition  of  A.  J".  Fran- 
ceschi. 

Q.  (By  Mr.  Hilger)  :  From  time  to  time  in  con- 
nection with  your  bank  credit  did  you  submit  to  the 
Crocker  Bank  or  its  predecessor,  the  Bank  of 
Eureka,  financial  statements'? 

A.    Yes,  I  did. 

Q.  Those  financial  statements  were  prepared 
from  your  books  and  records  ? 

A.     Yes,  they  were.  [95] 

Mr.  Hilger:    I  mil  offer  that  in  evidence. 

Mr.  Castro:  I  object  to  it  as  hearsay,  your 
Honor,  a  financial  statement. 

The  Court:  You  had  better  lay  the  foundation 
for  it  as  to  whether  or  not  it  is  correct  before  you 
offer  it. 

Q.  (By  Mr.  Hilger) :  You  indicated  you  sub- 
mitted these  financial  statements  from  time  to  time 
prepared  from  information  taken  from  the  books 
and  records.  I  will  show  you  a  financial  statement 
purporting  to  show  financial  condition  at  the  close 
of  business  on  December  31,  1954,  and  ask  you,  first 
of  all,  if  that  is  your  signature  that  api)ears 
thereon  •?  A.     Yes,  it  is. 

Q.    Are  these  figures  that  were   inserted  there 
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taken  from  your  books  and  records  maintained  in 

the  usual  course  of  your  business  f 

A.    Yes,  they  were. 

Q.  Will  you  look  at  the  various  figures  and 
items  contained  thereon  and  tell  us  if  that  is  an 
accurate  statement  of  your  financial  condition  as 
revealed  by  your  books  and  records  on  December 
31,  1954? 

A.     It  would  be  accurate  or  I  wouldn't  sign  it. 

The  Court:    Was  if? 

Q.     (By  Mr.  Hilger)  :    Was  if?  Yes  or  no. 

A.    Yes,  I  am  sorry. 

Q.  I  will  likewise  show  you  a  financial  state- 
ment purporting  [96]  to  show  your  financial  condi- 
tion and  the  result  of  your  operations  for  the  cal- 
endar year  1955,  and  I  ask  you  if  that  was  prepared 
from  your  books  and  records  *? 

A.    Yes,  it  was. 

Q.  Did  you  own  all  the  real  property  that  was 
listed  on  page  4  thereof,  Mr.  Jensen? 

A.  No,  I  did  not.  This  fresh  water  property,  I 
never  owned  that. 

Q.    Who  owned  that? 

A.  That  was  my  son  Dee's.  He  had  contracted 
for  it. 

Q.  I  would  like  to  have  you  look  at  the  remain- 
ing items  in  that  financial  statement.  Incidentally, 
that  is  your  signature  that  appears  thereon,  is  it 
not?  A.    Yes,  it  is. 

Q.  Tell  us  whether  or  not  that  is  accurate,  aside 
from  the  fresh  water  property  that  you  refer  to,  if 
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that  is  an  accurate  statement  of  your  financial  con- 
dition on  December  31,  1955,  and  an  accurate  report 
of  your  operations  for  the  calendar  year  1955'? 

A.     Is  this  1955  or  1956? 

Q.  You  are  correct.  This  is  June  1st,  1956  as  to 
the  balance  sheet. 

A.     That  is  correct. 

Q.  Now,  there  is  also  a  statement  of  income  and 
expense  attached  thereto  shomng  or  purporting-  to 
show  the  profit  and  [97]  loss  from  January  1st  to 
December  31st,  1955.  Is  that  an  accurate  statement 
of  your  operations  as  reflected  on  your  books  of 
account  for  the  period  shown?  A.    Yes,  it  is. 

Mr.  Hilger:  I  will  offer  these,  the  statement  of 
December  31st,  1954,  as  the  Plaintiff's  next  in 
order 

Mr.  Castro:  I  object  to  it  as  hearsay,  your 
Honor. 

The  Court:  I  will  overrule  the  objection.  The 
witness  has  stated  this  is  a  true  statement  of  his 
financial  affairs. 

(The  financial  statement  referred  to  was 
thereupon  received  in  evidence  and  marked 
Plaintiff's  Exhibit  17.) 

Mr.  Hilger:  And  I  will  offer  at  this  time  the 
financial  statement  bearing  date  June  1st,  1956,  as 
the  Plaintiff's  next  in  order. 

Mr.  Castro:  I  object  to  it  as  hearsay,  your 
Honor. 

The  Court:    Same  ruling. 
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(The    financial    statement    referred    to    was 

thereupon   received   in    evidence    and   marked 

Plaintiff's  Exhibit  18.) 

The    Court:      Strictly    speaking,    I    suppose,    it 

might  be  considered  as  rebuttal  testimony,  but  since 

that  is  only  a  matter  of  order  of  proof,  I  admit  it 

at  this  time. 

Mr.  Hilger:  Those  are  all  the  questions  I  have 
at  [98]  this  time. 

Cross  Examination 

Q.  (By  Mr.  Castro)  r  Is  this  your  signature 
(handing  a  document  to  the  witness)  ? 

A.    Yes,  it  is. 

Q.  And  that  is  your  signature  to  the  proof  of 
loss  that  you  have  made  concerning  stock  ? 

A.     As  far  as  it  was  fui-nished  to  me  it  was. 

The  Court:  Is  that  a  different  one  than  the  one 
that  has  been  offered  in  evidence  ? 

Mr.  Castro :  I  believe  that  the  one  in  evidence  is 
a  photostatic  copy  of  this  document,  your  Honor. 

The  Court:    All  right. 

Q.  (By  Mr.  Castro)  :  In  that  proof  of  loss  you 
claim  you  had  property  of  a  total  value  of  $63,- 
549.54. 

The  Court:  Well,  it  says  so  in  there.  What  is 
the  next  question. 

Mr.  Castro :    That  is  correct. 

The  Court:  You  have  asked  him  whether  some- 
thing isn't  in  there.  Anybody  can  see  that. 

Q.     (By  Mr.  Castro)  :    And  you  claini  that  you 
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lost  and  were  damaged  in  the  simi  of  $33,549.54  of 

that  property,  did  you? 

A.     If  I  signed  this,  yes. 

Q.     That  is  your  signature,  isn't  it? 

Mr.  Hilger:    He  has  already  answered  that  ques- 
tion. [99]  The  document  speaks  for  itself. 

The  Court:    Sustained. 

Mr.  Castro:    He  said  if  he  signed  that,  and  that 
is  why  I  repeated  the  question  to  him. 

Q.     (By  the  Court)  :    You  signed  this? 

A.    Yes,  I  did. 

Q.    You  have  already  testified  you  signed  it? 

A.     Yes,  I  did. 

Q.     (By   Mr.    Castro) :     Of   that   property   you 
claim  $7,500  represented  one  sawmill? 

A.    I  didn't  hear  you.  I  am  sorry. 

Q.     In  that  proof  of  loss  you  signed  you  claimed 
one  part  of  your  loss  was  a  sawmill  worth  $7,500? 

A.    Yes. 

Q.    You  then  said  that  you  had  hardware  mate- 
rial, building  material,  worth  approximately  $5,400? 

A.    Yes. 

Q.     And  that  you  had  redwood  molding  and  win- 
dow casings  of  60,000  board  feet?  A.     Yes. 

Q.     And  you  had  fence  boards  of  35,000  board 
feet?  A.    Yes. 

Q.    And  you  had  lumber  outside  of  the  building 
of  the  value  of  $30,000? 

A.    I  never  valued  any  lumber  outside   of  the 
building.  [100] 

Q.     In  the  proof  of  loss  imder  Exhibit  7  you 


134  Boston  Insurance  Company  vs. 

(Testimony  of  HTTuin  Jensen.) 
claimed,  did  you  not,  that  you  had  lumber  of  as- 
sorted widths  and  lengths  outside  the  building  of 
$30,000  value? 

A.     Not  outside  the  building,  no. 

Q.  Did  you  claim  that  you  had  it  adjacent  to  the 
building*?  A.     Did  I  claim  what? 

Q.     Adjacent  to  the  building? 

A.     It  was  in  the  building. 

Q.  I  call  your  attention  to  Exhibit  C  of  that 
proof  of  loss  which  you  signed.  Is  there  any  error 
in  Exhibit  C  of  that  proof  of  loss  ? 

Mr.  Hilger:  I  am  going  to  object  to  this  as  being 
immaterial  to  any  issue  in  the  case.  The  proof  of 
loss  itself  states  this  is  inventory  undamaged  by  the 
fire.  A  proof  of  loss  is  inadmissible  in  and  of  itself 
to  prove  the  loss  for  or  against.  It  is  merely  admis- 
sible in  e^'idence  to  prove  comiDliance  -with  policy 
requirements,  and  no  claim  of  loss  was  made  for 
the  $30,000  of  lumber  outside  the  building  in  the 
open  yard  that  was  not  damaged,  and  it  would  be 
irrelevant  to  pursue  the  subject. 

Mr.  Castro:  It  is  all  part  of  the  same  proof  of 
loss  that  was  filed,  your  Honor. 

The  Court:  Why  don't  you  read  this  before  you 
answer  the  question.  It  says  here  "Inventory  un- 
damaged by  the  fire,"  and  it  refers  to  some  lumber 
stored  in  a  lot  adjacent  to  the  building,  $30,000. 

The  Witness :  That  is  an  error.  It  was  stored  in 
the  building.  May  I  say  when  I  was  young  I  never 
had  a  chance  to  go  to  school. 
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Mr.  Castro :  I  move  to  strike  that  as  not  respon- 
sive to  any  question. 

The  Court :  That  happens  to  a  lot  of  people.  You 
don't  have  to  make  any  explanation.  I  understood 
your  testimony  to  be  that  in  the  yard  adjacent  to 
the  building  that  there  was  material  stored  there, 
too. 

The  Witness:  IsTo — there  was  material  stored  in 
the  yard,  plenty  of  it,  outside,  but  we  didn't  make 
claim  for  it. 

Q.  (By  the  Court) :  That  is  what  it  says  here. 
I  will  read  it  to  you.  It  says,  "Inventory  undam- 
aged by  fire,  lumber,  assorted  widths,  lengths  and 
grades,  stored  in  yard  adjacent  to  the  building."  So 
if  it  was  undamaged  by  the  fire,  you  were  not  mak- 
ing any  claim  for  it? 

A.     That  is  right. 

Q.  Then  there  was  material  there  that  was  out- 
side the  building  but  it  was  undamaged,  and  you 
did  not  make  any  claim  for  it? 

A.  That  is  right,  yes.  I'm  soiTy.  I  didn't  under- 
stand you. 

Q.  (By  Mr.  Castro) :  Who  made  out  that  proof 
of  loss? 

A.     I  hired  a  Mr.  Fox  and  my  son  Dee. 

Q.  Did  they  present  it  to  you  for  your  signa- 
ture? A.    Yes,  they  did.  [102] 

Q.     Did  you  read  it  over  before  you  signed  it? 

A.  They  told  me  it  was  correct,  and  I  took  their 
word  for  it  and  signed  it. 
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Q.  In  the  proof  of  loss  it  refers  to  66,000  board 
feet  of  redwood  molding,  $14,000? 

A.     That  sounds  about  right. 

Q.    Where  did  you  buy  that  molding? 

A.     Eureka  Redwood  and  Areata  Redwood. 

Q.  When  did  you  buy  it  from  the  Eureka  Red- 
wood? A.     Oh,  within  the  last  two  years. 

Q.  When  did  you  buy  any  from  the  Areata  Red- 
wood? A.     The  last  two  years. 

Q.  Do  you  have  any  invoices  from  the  Areata 
Redwood  Company  to  show  any  purchase  of  such 
redwood?  A.    We  did  have. 

Q.     Do  you  have  any  at  the  present  time  ? 

A.     No,  I  do  not. 

Q.  Have  you  asked  them  to  give  you  a  copy  of 
any  invoices  concerning  redwood  that  you  pur- 
chased from  the  Areata  Redwood? 

A.    My  son  did,  yes. 

Q.     Did  you?  A.     No. 

Q.     Did  you  get  copies  from  them? 

A.    We  did  get  copies,  yes. 

Q.    Where  are  the  copies?  [103] 

A.  They  were  destroyed  in  the  fire  or  else  the 
insurance  people  picked  them  up  for  records. 

Q.  Wlien  did  you  ask  them  for  those  ?  Was  it  be- 
fore or  after  the  fire  ? 

A.     I  didn't  ask.  My  son  did. 

Q.    Was  it  asked  for  before  or  after  the  fire? 

A.  It  would  be  after  the  fire  because  we  had 
them  before  the  fire. 

Q.     You  asked  for  them  after  the  fire? 
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A.     Yes,  it  would  be  after  the  fire. 

Q.    And  tliey  gave  them  to  yon  after  the  fire? 

A.     I  don't  know. 

Q.     Did  they  give  them  to  yon  after  the  fire  ? 

A.  I  don't  know.  No,  not  as  I  know  of.  That 
wasn't  my  part.  INIy  son  was  keeping  my  books  and 
the  financial  deal,  and  that  was  his  duty. 

Q.  Did  you  ask  the  Eureka  Redwood  Company 
after  the  fire  for  any  invoices?  A.     Yes. 

0.     Did  they  give  you  any  invoices? 

A.    Yes. 

Q.     Wliere  are  the  invoices  they  gave  you? 

A.     I  think  Mr.  Hilger  has  them. 

Mr.  Castro:    Do  you  have  them,  counsel? 

Mr.  Hilger:  You  have  previously  been  supplied 
^vith  [104]  all  of  them. 

Mr.  Castro:  Which  ones  are  they,  counsel,  so 
there  will  be  no  mistake  in  the  record  if  they  are 
here  ? 

Mr.  Hilger:  All  those  that  were  found  were 
turned  over  to  you  forthwith.  Then  you  asked  that 
you  be  pemnitted  to  contact  the  redwood  company 
in  San  Francisco,  and  you  got  more  invoices  than  I 
have  got. 

Mr.  Castro:  Were  those  the  invoices  that  were 
referred  to  in  the  deposition  of  Haley  J.  Bertain, 
which  was  taken  in  your  office  on  September  19th 
of  this  year? 

Mr.  Hilger:    That  is  correct. 

Mr.  Castro :    May  we  have  those,  your  Honor. 
(Docimients  handed  to  counsel.) 
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Q.  All  the  redwood  that  you  purchased  for 
molding  from  the  Eureka  Lumber  Company 
amounted  to  approximately  20,000  board  feet,  did 
it  not? 

A.     It  amounted  to  about  200,000  board  feet. 

Q.     I  call  your  attention  to  the  deposition  of 

Mr.  Hilger:  I  will  object  to  that  as  an  improper 
use  of  a  deposition.  The  testimony  that  others  might 
give  is  entirely  immaterial  to  the  truth  or  lack  of 
truth  of  this  witness. 

Mr.  Castro:  Then  will  you  produce  those  in- 
voices? You  said  they  were  here.  That  is  why  I 
asked  about  the  deposition. 

Mr.  Hilger:  Counsel  was  present  at  the  taking 
of  [105]  that  deposition.  Counsel  had  access  to  Mr. 
Klenz  of  the  company  in  San  Francisco.  Mr.  Ber- 
tain  of  the  Simpson  Redwood  Company  said  he 
would  make  sure  Mr.  Castro  could  get  all  the  in- 
voices which  were  in  the  San  Francisco  office  after 
the  taking  of  this  deposition.  If  counsel  hasn't  got- 
ten them,  that  is  counsel's  unfortunate  situation. 
We  had  a  summary  of  those  at  the  taking  of  this 
deposition  of  Mr.  Bertain,  which  he  had  received  by 
telephone  in  Eureka  upon  the  occasion  of  the  taking 
of  this  deposition.  The  use  of  that  summary  was 
objected  to  by  counsel,  and  it  was  therefore  sug- 
gested that  he  obtain  his  invoices,  and  he  was  told 
where  he  could  get  them.  I  have  no  invoices. 

Q.  (By  Mr.  Castro) :  Mr.  Jensen,  between  Au- 
gust of  1955  and  June  of  1956  isn't  it  a  fact  that 
all  redwood  molding  which  you  purchased  from  the 
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Eureka  Redwood  Comjjany  amounted  to  approxi- 
mately 21,000  board  feet? 

A.  No,  it  amounted  to  probably  200,000.  We 
bought  molding  stock  from  other  people,  too. 

Q.  Isn't  it  a  fact  that  that  redwood  molding 
which  you  purchased  from  the  Eureka  Redwood 
Company  was  what  they  call  factory  cuts  ? 

A.     That  is  true,  factory  odds. 

Q.  Under  factory  cuts  isn't  it  understood  to 
mean  reject  molding"?  A.     That  is  right. 

Q.  Didn't  you  pay  approximately  $20  a  thou- 
sand for  the  [106]  rejects  that  you  purchased  be- 
tween August,  1955,  and  June  of  1956? 

A.     All  the  way  from  $20  to  $75  a  thousand. 

Q.  Isn't  it  a  fact  that  you  only  paid  $20  a  thou- 
sand? A.    We  paid  $20  to  $75  a  thousand. 

Q.  You  paid  $75  a  thousand  for  what  from  the 
Eureka  Redwood  Company? 

A.     For  some  of  the  molding. 

Q.     From  whom? 

A.  Different  people — Eureka  Redwood,  Areata, 
Holmes  Eureka,  Vandermeer. 

Q.  Do  you  recall  your  examination  under  oath 
which  was  taken  about  two  months  after  the  fire  or 
three  months  after  the  fire  ?  A.    Yes. 

Q.  I  ask  you  to  look  at  page  51,  lines  8  to  11. 
Will  you  read  those  questions  and  answers  to  your- 
self? Have  you  read  those  four  lines? 

A.    Yes. 

Q.  Did  I  ask  you  these  questions  on  October 
12th,   1956,  in  the  presence  of  your  counsel,   Mr. 
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Frederick  Hilger,  page  51,  beginning  at  line  8  to  11 : 

"Q.     Where  did  you  buy  your  moldings? 

"A.  Eureka  Redwood.  We  made  a  lot  of  that, 
too,  ourselves. 

''Q.     Cash  or  credit  basis  with  Eureka  Redwood? 

"A.    We  bought  that  through  Hill  &  Morton." 

Did  you  give  those  answers  to  those  questions? 

A.  That  is  correct.  I  answered  it  as  you  read 
them,  that  is  correct. 

Q.  You  didn't  tell  me  any  place  else  that  you 
bought  it  at  that  time,  did  you? 

A.  Perhaps  I  didn't  remember,  recall.  I  told  you 
every  one  I  could  remember. 

Q.     Those  were  green,  were  they  not? 

A.    We  bought  green  £ind  dry. 

Q.  How  many  did  you  buy  green  between  Au- 
gust, 1950  and  Jime  of  1956? 

A.     That  I  can't  remember. 

Q.    Approximately?  A.     I  can't  remember. 

Q.  From  the  Eureka  Lumber  Company.  Can 
you  give  us  any  estimate  on  that?  A.    No. 

Q.     Can  you  make  molding  from  green  redwood? 

A.     That  was  kiln-dried  that  we  bought. 

Mr.  Castro:  I  move  to  strike  it  out  as  not  re- 
sponsive to  the  question. 

The  Court :    It  is  not  responsive. 

Q.  (By  Mr.  Castro) :  Can  you  make  salable 
molding  from  green  redwood?  [108] 

A.  We  made  molding  stock  at  times  from  green 
redwood,  if  the  ])uyer  desired  green  stock,  and  he 
would  run  it  through  his  kiln  dry. 
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Q.  Do  you  make  redwood  molding  from  green 
redwood?  A.     We  have,  yes. 

Q.  Did  you  have  any  green  redwood  on  your 
premises  at  the  time  of  this  fire  ? 

A.     I  believe  we  did. 

Q.    Where  did  you  keep  it? 

A.  In  the  yard,  or  in  the  back  yard.  I  think 
there  was  a  little  green  in  the  shed. 

Q.  Where  did  you  keep  the  green  redwood  that 
you  say  you  had  in  the  back  yard? 

A.  Different  places  in  the  yard.  Most  of  it  was 
across  the  street. 

Q.  When  you  are  talking  about  the  back  yard 
are  you  speaking  of  a  position  outside 

A.     Out  in  the  open. 

Q.  Outside  of  this  building  which  is  in  the  dia- 
gram ?  A.     Yes. 

Q.  How  much  green  redwood  did  you  have  out- 
side the  building  at  the  time  of  this  fire? 

A.     That  I  can't  tell.  I  can't  remember. 

Q.    Approximately  ? 

A.     I  can't  remember.  [109] 

Q.     Can  you  give  us  any  approximation? 

A.    No. 

Q.  How  much  of  an  area  do  you  need  to  store 
66,000  board  feet  of  lumber? 

A.     Not  very  much  if  you  pile  it  up  high  enough. 

Q.     How  high  would  you  pile  it? 

A.  Oh,  six,  seven  or  eight  feet,  ten  feet,  thirteen 
feet  at  times. 

Q.     How  wide  an  area? 
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A.     They  run  four  feet  wide. 

Q.    And  for  what  length  ? 

A.  It  all  depends,  from  four  feet  up  until 
twenty,  twenty-two. 

Q.  This  66,000  feet  of  redwood  molding  that  you 
talked  about,  where  was  it  located  in  the  building? 

A.  In  this  part  right  here  (indicating).  It  was 
located  along  in  here,  up  to  the  sawmill,  down 
through  here,  and  there  was  a  pile  of  fence  stock 
over  here  in  the  green,  and  also  piled  here  back  of 
the  door  and  down  through  here,  clear  to  this  door. 
Then  there  was  some  piled  right  in  here.  We  had 
run  a  truck  in  here,  and  we  had  throwed  the  lumber 
that  was  on  this  side  over  on  this  side. 

Q.  Will  you  draw  a  red  line  along  the  west  side 
of  that  shed  where  you  say  you  had  redwood  mold- 
ing? 

A.  No,  I  haven't  drawn  any  line.  I  am  showing 
you  where  it  is.  [110] 

Mr.  Castro:  May  we  have  the  witness  draw  a 
line  where  he  has  indicated  it  was  along  the  west 
side  of  that  shed,  the  redwood  molding? 

Q.  (By  the  Court)  :  Why  don't  you  want  to 
draw? 

A.  I  would  just  as  soon  draw  a  line  if  it  is 
necessary. 

Q.    I  think  you  had  better  answer  his  question. 

A.  It  won't  hurt  to  do  it  twice.  Okay.  We  had 
stock  up  in  here  (indicating). 

Mr.  Castro :  Would  you  make  a  line  so  it  will  be 
seen,  sir? 
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A.  Do  you  want  me  to  write  a  couple  of  times 
on  it?  Do  you  want  me  to  show  you  where  all  the 
molding  was,  how  far  it  extended  toward  Third 
Street?  I  don't  know  how  far  it  would  be.  It  would 
be  like  from  this  door  here,  long  enough  to  take  a 
truck.  It  would  be  about  to  here,  if  I  remember  cor- 
rectly. 

Q.     How  far  out  did  it  extend  from  the  wall? 

A.     This  was  piled  to  the  wall. 

Q.    How  far  out  was  it  from  the  wall? 

A.  As  far  as  I  remember  it  ran  all  the  way  from 
four  to  ten  feet. 

Mr.  Castro:  May  we  mark  that  redwood  mold- 
ing, your  Honor,  on  the  diagram? 

(Diagram  marked.)  Mark  it  kiln-dried  redwood. 

Q.    Was  it  molding? 

A.  Molding  and  baseboards,  and  molding  for 
door  sashes.  [Ill] 

Q.  You  say  it  extended  about  how  far  out  from 
the  wall?  A.     I  can't  tell  you  exactly. 

Q.    Approximately? 

A.     I  would  say  six,  seven  or  eight  feet. 

Q.  Then  did  it  extend  along  the  west  side  of  the 
wall  right  to  the  end  of  the  building? 

A.     Yes,  it  did. 

Q.  Did  it  extend  beyond  the  edge  I  am  point- 
ing to? 

A.  There  was  a  door  right  in  there.  We  had  that 
open. 

Q.  That  door  was  kept  open  at  all  times,  wasn't 
it?  A.     Yes,  I  think  it  was. 


144  Boston  Insurance  Company  vs. 

(Testimony  of  Hyriun  Jensen.) 

Q.  How  high  did  you  have  the  redwood  along 
the  west  wall "? 

A.     I  don't  remember  how  high  that  was. 

Q.     Approximately?  A.     I  don't  remember. 

Q.  Was  it  as  high  as  your  knees,  your  waist,  or 
was  it  higher? 

A.  I  can't  remember.  I  know  there  was  redwood 
piled  all  the  way  along  there. 

Q.     Approximately  how  high? 

A.     I  don't  remember. 

Q.  Where  is  the  next  point  that  you  had  the  red- 
wood molding  stored? 

A.  We  had  redwood  molding  sitting  beside  our 
sawmill,  about  in  here  back  of  this  door,  clear  back 
up  in  here,  where  we  had  [112]  fence  material  in 
this  corner,  and  there  was  fence  material  strung  in 
between  this  molding,  too.  It  had  been  sorted  out, 
but  it  had  laid  there  for  the  last  two  years  or  such 
a  matter,  and  we  had  sold  pieces  now  and  then,  and 
we  had  scattered  it  around  a  little  bit. 

Q.  Will  you  draw  a  red  line  where  you  state 
you  had  redwood  molding  along  the  east  side  of  the 
shed? 

(The  witness  indicated.) 

Mr.  Castro:  May  we  mark  that  redwood  mold- 
ing, your  Honor? 

The  Court :    Very  well. 

Q.  (By  Mr.  Castro)  :  Wliat  was  the  width  of 
this  redwood  molding? 

A.     I  don't  remember  how  wdde  that  side  was. 

Q.     How  far  did  it  extend  out  from  the  wall? 
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A.     Right  to  the  wall. 

Q.     How  far  did  it  extend  out  from  the  walH 

A.     I  don't  remember  how  far  it  did. 

Q.  You  indicated  that  on  the  west  side  it  ex- 
tended from  six  to  eight  feet? 

A.     Yes,  that's  right. 

Q.  Did  it  extend  out  six  to  eight  feet  on  the  east 
side*? 

A.  I  don't  remember  whether  it  was  the  same 
length  or  not. 

Q.  Will  you  give  us  an  approximation  of  how 
far  it  extended  ouf?  [113] 

A.     No,  I  can't.  I  don't  remember  exactly. 

Q.  Can  you  give  us  an  approximation  as  to  the 
height  of  the  redwood  on  that  side  ? 

A.  It  varied  in  height.  It  would  nm  from,  I 
would  say,  four  feet  up  to  eight  or  nine  feet. 

Q.     How  big  were  the  sawmill  tracks '? 

A.     It  was  40  feet  long,  10  feet  wide. 

Q.    What  did  the  tracks  sit  on? 

A.    It  sat  on  4x12 — or  12x12,  I  believe  it  was. 

Q.  Did  the  sawmill  start  at  the  front  side  of  the 
building?  A.     Yes,  it  did. 

Q.  And  then  it  extended  back  for  the  length  of 
the  logs  some  40  feet? 

A.  It  was  out  the  front  door  probably  a  couple 
of  feet.  It  couldn't  go  inside, 

Q.  Would  you  say  the  logs  extended  out  onto  the 
walk  area? 

A.     Yes.  There  wasn't  any  walk,  just  out  of  the 
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door.  We  had  to  push  the  door  back  a  little  to 

close  it. 

Q.  How  far  out  did  those  logs  extend  into  the 
walkway?  A.     I  would  say  a  couple  of  feet. 

Q.  And  then  they  extended  toward  the  rear  of 
the  building  for  approximately  40  feet  1 

A.  Yes,  they  did,  about  38  feet  or  something  like 
that. 

Q.  When  you  looked  at  the  front  of  the  building 
could  you  see  the  logs  sticking  out  ?  [114] 

A.     I  beg  your  pardon.  I  didn't  hear  you. 

Q.  When  you  looked  at  the  front  of  the  build- 
ing and  before  the  fire  did  you  see  the  logs  sticking 
out?  A.     I  think  I  did,  yes. 

Q.     And  they  were  sticking  out  about  two  feet? 

A.  As  near  as  I  can  remember.  The  door  would 
stick  out  a  little  before  it  would  close,  somewhere 
around  two  feet,  I  Avould  think. 

Q.     Were  those  logs  destroyed  in  the  fire? 

A.  They  were  burned  very  bad  so  they  weren't 
usable. 

Q.  Were  they  burned  up  so  they  were  shorter 
than  40  feet  in  length? 

A,     I  never  noticed  that. 

Q.     You  didn't  notice  that? 

A.     No,  sir,  I  haven't. 

The  Court:  Mr.  Castro,  I  think  probably  we 
had  better  suspend.  I  notice  practically  all  the 
jurors  are  from  out  of  San  Francisco  and  there  is 
always  a  little  transportation  problem  involved.  So 
I  will  endeavor  to  adjourn  before  4:30  as  best  we 
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can,   depending  upon  what   the   testimony   is   and 
what  the  status  of  the  case  is  at  the  time.  We  will 
reconvene    tomorrow    morning    at    10:00    o'clock, 
Ladies  and  Gentlemen  of  the  Jiuy. 

(Whereupon  an  adjournment  was  taken  un- 
til 10:00  o'clock,  Wednesday,  September  25, 
1957.)  [115] 

Wednesday,  September  25,  1957 — 10:00  o'clock  a.m. 

The  Clerk:  Jensen  versus  Boston  Insurance 
Company  for  further  trial. 

Mr.  Hilger :    Ready  for  the  Plaintiff. 

Mr.  Castro :    Ready  for  the  Defendant. 

HYRUM  JENSEN 
the  Plaintiff  herein,  was  recalled  as  a  witness  on 
his  own  behalf,  and  having  been  previously  duly 
sworn  testified  as  follows: 

Cross  Examination — (Continued) 

Q.  (By  Mr.  Castro)  :  Mr,  Jensen,  did  you  file  a 
personal  income  tax  return  with  the  United  States 
for  the  calendar  year  1956  ?  A.    We  did. 

Q.  When  you  say  "we  did,"  whom  do  you  mean 
by  "we"?  A.     I  did. 

Q.    Where  did  you  file  it?  A.     Santa  Rosa. 

Q.     Did  you  pay  any  tax? 

A.  No,  I  asked  for  an  extension  until  I  had  a 
fire  settlement. 

Q.  Did  you  file  a  tax  return  for  the  calendar 
year  1955  with  the  United  States  Government? 
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A.    Yes,  we  did — I  did. 

Q.    Where  did  you  file  it? 

A.  I  think  that  was  sent  here  to  San  Francisco. 
My  [116]  bookkeeper  sent  it.  We  had  asked  for  an 
extension  then  due  to  the  kunber  we  lost  in  the  flood 
of  1955. 

Q.  With  reference  to  the  redwood  molding,  yes- 
terday we  were  talking"  about  the  sawmill  and 
whether  or  not  it  extended  out  onto  the  street. 

A.     As  far  as  I  remember,  it  did. 

Q.  You  recall  that  it  extended  out  about  two 
feef?  A.     Something  like  that. 

Q.  Was  the  joosition  of  that  sawmill  changed  at 
anytime  after  the  fire  ? 

A.     I  beg  your  pardon  ? 

Q.  Was  the  position  of  that  sawmill  changed  at 
any  time  after  the  fire? 

A.  No,  it  could  have  been  changed  a  few  days 
before  the  fire  due  to  the  fact  that  I  had  rented 
space  to  another  man  that  was  doing  some  work  on 
a  ]oortable  sawmill,  and  he  may  have  pushed  it  in  in 
order  to  close  the  doors  so  he  could  keep  his  tools 
locked  up  in  front. 

Q.     How  far  did  he  push  it  in  the  building? 

A.  I  don't  know  that  he  did.  I  say  he  may  have 
done  so. 

Q.  I  show  you  a  photograph  taken  on  August 
10th,  1956.  Will  you  examine  it?  Does  that  photo- 
graph show  the  front  of  the  Eureka  Liunber  Com- 
pany building  following  the  fire  ? 

A.     It  shows  it  after  the  fire,  yes. 
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Q.  Does  that  show  the  doorway  in  which  the 
sawmill  was  [117]  located'?  A.     Yes,  it  does. 

Q.  Is  that  doorway  the  doorway  to  which  I  am 
now  pointing-?  A.     Yes,  it  is. 

Q.  May  we  mark  that  "sa^vmilF"?  Now,  the  front 
door  is  also  shown  in  that  photograph,  is  it  not"? 

A.     The  front  office  door,  yes. 

Q.  And  that  is  the  door  which  is  marked  "door" 
on  the  diagram? 

A.     That  is  the  office  door. 

Q.  Does  that  photograph  refresh  your  recollec- 
tion as  to  whether  the  sawmill  was  extending  out 
beyond  the  sidewalk  at  the  time  of  the  fire  ? 

A.  Yes,  I  can  see  where  the  ends  of  the  sawmill, 
the  timbers  are  setting  right  here  (indicating).  It 
looks  about  even  with  the  building.  Evidently  the 
fellows  that  rented  the  building  had  pushed  it  in  so 
they  could  close  the  door. 

Mr.  Castro:  At  this  time  we  would  offer  this 
photograph  in  evidence  as  Defendant's  next  in  or- 
der, your  Honor. 

(The  photograph  referred  to  was  thereupon 
received  in  evidence  and  marked  Defendant's 
Exhibit  C.) 

Q.  (By  Mr.  Castro) :  Was  that  sawmill  an 
operatiiTg  sawanill?  A.    Yes,  it  was. 

Mr.  Castro :  May  we  show  this  photograph  to  the 
Jury,  your  Honor?  [118] 

The  Court:     Yes. 

Mr.  Hilger:     Counsel,  I  will  object  to  the  last 
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question   that   was   asked,    "Was   it    an   operating 

sawmill,"  as  being  indefinite  as  to  time. 

Q.  (By  Mr.  Castro) :  During  the  month  of 
June,  1956,  was  this  sawmill  an  operating  sawmill? 

A.  It  w^as  ready  to  be  taken  out  of  there  and  to 
be  used  as  a  portable  sawmill.  It  had  never  been 
operated  at  its  present  position. 

Q.    Was  it  connected  with  power? 

A.    Yes,  it  was. 

Q.    But  it  had  never  been  operated? 

A.  We  had  tested  it  and  sawed  a  couple  of 
boards  just  to  see  how  everything  worked. 

Q.  You  referred  to  the  redwood  molding  being 
in  two  places  that  you  marked  on  the  diagram.  I 
believe  you  referred  to  it  at  a  third  place. 

A.  Yes,  and  a  fourth.  You  stopped  me  before 
I  had  a  chance  to  show  you. 

Q.  We  will  get  them  all.  You  put  down  where 
the  third  place  was. 

A.  Right  along  in  here  (indicating),  and  we'll 
say  the  sawmill  here.  We  had  a  platform  which 
had  molding  and  lumber  laying  on  top  of  this  that 
extended  nearly  up  to  the  front  of  the  sawmill 
which  the  carriage  had  pulled  up  to  this  end,  and 
[119]  this  was  all  filled  with  lumber  taken  from 
over  here  where  they  had  put  it  in  for  the  little 
sawmill  we  built,  to  put  on  the  sa^vmill. 

I  would  like  to  mark,  while  we  are  at  it,  that 
there  was  also  molding  piled  up  in  here  and  down 
here,  and  also  down  to  where  the  diesel  motor  sat, 
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which  was  back  over  this  way,  about  like  that  (in- 
dicating). 

Q.  Mr.  Jensen,  you  have  indicated  starting  at 
this  point  there  was  a  stack  of  redwood  molding. 

A.  Not  by  the  door.  It  was  off  to  the  side  of 
the  door,  and  from  this  point  over  there  was  mold- 
ing, and  there  was  molding  in  between  the  two 
doors,  and  there  was  fence  material  up  in  here 
between  this  and  that  door,  between  here  and  there 
(indicating) . 

Q.  Mr.  Jensen,  this  map  is  drawn  to  a  scale  of 
one  inch  to  three  feet,  and  I  am  trying  to  locate 
the  stack  which  you  have  indicated  as  being  in  this 
approximate  position.  Was  there  a  stack  a  red- 
wood molding  in  this  position? 

A.  I  don't  know  whether  that  was  redwood 
molding  or  it  could  have  been  fence  material.  I'm 
not  sure. 

Q.  You  drew  a  line  starting  from  this  point, 
which  I  will  designate — your  Honor,  may  we  desig- 
nate it  as  X-1? 

The  Court:    Yes,  anyway,  you  wish. 

Q.  Southward  to  a  point  which  I  shall  ask  to 
be  designated  as  X-3,  and  then  you  drew  a  line  east- 
ward to  a  point  which  I  will  designate  as  X-4.  "Was 
redwood  stacked  from  X-1  to  X-3?  [120] 

A.     Not  from  this  line.    It  was  stacked 

Q.  When  you  say  "this  line,"  would  you  point 
out  the  line  that  you  have  reference  to? 

A.  Yes.  I  would  say  from  here  to  here  (indi- 
cating). 
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Q.  May  we  mark  the  line  you  have  just  referred 
to  as  X-5. 

A.  There  was  a  small  space  right  in  here,  be- 
tween this  and  that.  I  believe  there  wasn't  too 
much,  although  there  was  lumber  laying  there  on 
the  ground,  but  I  am  not  sure  about  the  amount. 
But  here  back  to  the  door  pretty  well,  so  that  a  lift 
truck  could  get  in  through  here,  there  was  also 
molding  piled  in  there. 

Q.  With  reference  to  this  area  which  we  have 
designated  at  this  point  as  X-5,  X-3  and  X-4  at 
the  south  point,  how  is  that  stacked? 

A.  Some  of  it  was  put  in  piles  and  some  of  it 
was  laying  rather  loose. 

Q.  ^Tien  you  say  some  of  it  was  put  in  piles, 
do  you  mean  it  was  just  strewn  there? 

A.     In  piles— not  thrown — it  was  in  a  pile. 

Q.     And  you  say  some  of  it  was  loose? 

A.     Yes,  it  was.     Some  of  it  hadn't  been  boimd. 

Q.     How  high  were  the  piles? 

A.     I  don't  remember. 

Q.  North  of  that  position  we  have  just  dis- 
cussed was  there  more  redwood  stacked? 

A.  There  was  some.  I  can't  remember  exactly 
how  much.  [121]  Up  for  a  short  distance  in  here, 
and  then  from  there  up  here.  I  think  there  was 
some  piled  in  there  but  hoAv  much  I  don't  remem- 
ber. 

Q,  Would  you  mark  the  point  where  that  stack 
commences  ? 

A.     I  have  already  marked  this  right  in  here. 
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Q.     You  have  drawn  a  line  from  X-5  to  X-1? 

A.  That's  right.  I  draw  a  line  in  here.  There 
wasn't  so  much  in  here,  but  here  there  Avas  more. 

Q.  If  I  understand  your  testimony  correctly, 
then,  there  was  redwood  stacked  from  X-1  to  X-5  ? 

A.    YeS,  but  how  much  I  don't  remember. 

Q.     How  wide  was  that  stacked'^ 

A.     That  I  couldn't  remember. 

Q.     Can  you  give  us  an  approximation? 

A.  No,  I  could  not.  I  just  don't  remember.  I 
never  measured  it  and  I  don't  know  how  wide  it 
was. 

Q.     Was  that  stacked  with  stickers? 

A.     That  I  don't  remember. 

Q.  Did  you  have  anything  in  the  shed  stacked 
with  stickers?  A.    Yes,  we  did. 

Q.  Where  was  the  material  that  you  had  stacked 
with  stickers? 

A.  It  was  all  through  the  building  in  different 
places. 

Q.  You  have  indicated  that  the  material  from 
X-1  down  to  X-3  and  X-4  was  not  stacked? 

A.  I'm  not  sure.  Some  of  it  w^as  not  and  some 
was.    [122] 

Q.     How  was  it  stacked?  A.     In  a  pile. 

Q.     Did  it  have  stickers? 

A.  Some  of  it  did,  I  think,  and  some  did  not. 
I'm  not  sure. 

Q.  When  you  are  talking  about  stickers,  is  that 
a  board  upon  which  the  molding  is  laid? 

A.     It  lays  flat  on  the  ground  and  every  so  often 
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we  put  a  sticker  through  it  in  order  to  keep  it 

so  it  would  dry  more  and  keep  dry. 

Q.  How  high  did  you  have  those  piles  which  you 
say  you  had  stickers  in  them  between  X-1  and  X-3 
and  4"? 

A.  That  I  couldn't  tell  you.  I  don't  remem- 
ber.   I  haven't  paid  enough  attention  to  it. 

Q.  Didn't  you  say  that  you  were  in  there  look- 
ing this  inventory  over  a  week  or  ten  days  before 
this  fire  to  determine  whether  or  not  you  could 
supply  an  order  you  thought  you  were  going  to  get  % 

A.     That's  right,  I  did. 

Q.     Did  you  look  at  the  inventory  ? 

A.  The  piles  of  lumber  that  was  in  the  building 
do  you  mean? 

Q.    Yes.  A.     Yes,  I  did. 

Q.  And  you  can't  tell  us  the  approximate  height 
of  the  lumber  you  had  stacked  with  stickers? 

A.  No,  sir,  I  can't.  We  just  estimated  it.  We 
didn't  tally  [123]  it.  We  just  estimated  it,  if 
there  was  enough  in  there  to  fill  this  order  that  we 
had  an  inquiry  about. 

Q.  You  drew  a  line  at  this  point  on  this  dia- 
gram.   What  was  that  line  supposed  to  represent? 

A.     That  was  lumber. 

Q.  May  we  mark  the  north  end  of  that  X-6,  the 
south  end  of  it  as  X-7.  How  wide  was  that  lum- 
ber? A.     That  I  couldn't  tell  you. 

Q.    Was  that  liunber  stacked? 

A.     Part  of  it  was,  yes. 

Q.     Were  stickers  used  to  stack  it? 
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A.     That  I  can't  remember. 

Q.  What  was  the  approxmiate  height  of  the 
stack  in  that  area"? 

A.  I  can't  remember  that  eitlier.  I  never  meas- 
ured it  at  the  time  and  I  couldn't  say. 

Q.  You  stood  alongside  the  stacks  when  you 
looked  at  them,  did  you?  A.     Yes,  we  did. 

Q.  Were  they  lower  than  your  eye  view  or  were 
they  higher? 

A.     I  just  don't  remember  how  that  was. 

Q.  Now,  what  did  this  line  which  you  drew  here 
refer  to? 

A.  That  was  the  back  end  of  the  mill  where  the 
carriage  would  go  after  a  board  was  sawed  off  the 
log  and  dumped  onto  the  platform,  and  when  we 
cleared  the  space  here  for  this  portable  truck  to 
come  in,  we  piled  a  lot  of  lumber  over  on  this 
platform  [124]  where  the  sawmill  was. 

Q.     How  big  was  that  platform? 

A.     I  never  measured  it.     I  don't  know. 

Q.  Can  you  tell  us  the  approximate  size  of  that 
platform  ? 

A.     No,  I  could  not  because  I  may  misguess. 

Q.     Was  that  platform  destroyed  in  this  fire? 

A.     Part  of  it  was,  yes. 

Q.  Was  that  platform  the  width  of  the  bunker 
for  the  saw  carriage?  A.     I  believe  it  was. 

Q.     Was  it  wider  than  the  width? 

The  Court:    I  think  the  witness  should  sit  down. 

The  Witness:     Thank  you. 
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Q.  (By  Mr.  Castro) :  Was  it  wider  tlian  the 
width?  A.     That  I  don't  remember, 

Q.     Was  it  shorter  than  the  width? 

A.    What  do  you  mean  '^shorter"? 

Q.  Was  it  shorter  than  the  width  of  the  car- 
riage bunker?  A.     No. 

Q.  Can  you  give  us  the  approximate  length  of 
that  platform?  A.     No,  I  could  not. 

Q.  You  can't  estimate  the  length  of  that  plat- 
form? 

A.  No,  sir,  I  can't  because  I  don't  know  where 
the  carriage  was  sitting  to  the  back. 

Q.  Wasn't  the  north  end  of  that  bunker  the 
terminal  end  [125]  of  the  track? 

A.  There  was  a  track  all  the  way  along  the  mill, 
the  track;  it  ran  the  full  forty  feet. 

Q.  And  wasn't  the  north  end  of  that  bunker  the 
terminal  end? 

A.     What  do  you  mean  ''terminal"? 

Q.     Where  was  the  saw  located? 

A.  The  saw  was  located  in  the  middle  of  the 
mill. 

Q.  What  was  located  at  the  street-end  of  the 
mill? 

A.  That  was  where  we  put  the  log  on  a  carriage 
to  saw  into  lumber. 

Q.  What  did  you  have  to  stop  the  carriage  at 
the  north  end  of  the  mill? 

A.  We  had  a  carriage  with  a  friction  top.  You 
would  push  it  forsvard  and  your  carriage  would 
run,  push  the  log  through  the  saw,  and  you  would 
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automatieally  stop  it  and  return  it  back.  There 
was  a  bumper  on  the  end,  which  is  right  where,  if 
this  saw  carriage  got  away  from  the  sawyer,  it 
would  bump  that  for  a  safety  device  and  wouldn't 
run  off  the  track. 

Q.  Was  this  platform  you  are  talking  about 
north  of  that  bunker? 

A.  No,  it  was  beginning  at  the  bimker  south 
with  the  bunker. 

Q.    Was  that  platform  on  the  bunker'? 

A.  The  platform,  yes,  was  on  the  frame  of  the 
sawmill. 

Q.  Was  it  on  the  frame  of  the  tracks  of  the  saw- 
mill? 

A.  Yes,  it  was  setting  there.  We  built  the  plat- 
form a  [126]  little  wider  than  the  sawmill,  I  be- 
lieve. 

Q.  Then  the  jjlatform  was  not  south  of  tlio 
bunker,  was  it? 

A.  The  platform  was  north — ^what  do  you  mean 
by  bunker?     Let  me  get  that  straight. 

Q.  You  used  the  term  bunker  in  describing 
what  you  had  at  the  end  of  the  tracks. 

A.  It  was  a  bumper.  Let  me  explain  here.  The 
sawmill  was  sitting  here,  and  the  truck  would  run 
from  one  end  of  this  to  the  other,  and  on  this 
end  of  the  sawmill  there  was  a  big  12  x  12  put 
across  the  end  so  if  this  sawyer  at  anytime  didn't 
change  the  gear  of  the  sawmill,  it  would  hit  that 
guard  there  and  wouldn't  run  off  the  track.  That 
was  for  safety  devices. 
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Q.     That  is  the  bunker  I  have  reference  to. 

Mr.  Hilger:  Are  you  using  the  word  "bunker" 
or  "bumper'"? 

The  Witness:    Bumper. 

Q.  (By  Mr.  Castro)  :  I  show  you  a  photograph 
taken  on  August  10th,  1956.  Does  that  show  the 
carriage   bunker? 

A.  No,  it  does  not.  The  carriage  must  be  set- 
ting back  up  to  this  end  on  the  south  end  of  the 
building. 

Q.  Does  it  show  the  platform  on  which  the 
tracks  were  sitting? 

A.  It  shows  the  platform  down  below  where  the 
offbear  would  stand  to  pull  oft'  the  lumber  about 
four  feet  or  three  feet  lower. 

Q.  Does  it  show  the  bmnper  which  you  had  at 
the  north  end  [127]  to  stop  the  saw? 

A.     I  think  it  does,  yes. 

Q.  Will  you  point  that  out?  Will  you  mark 
on  the  photograph? 

(The  witness  did  as  requested.) 

Mr.  Castro:  I  will  mark  that  X-1,  and  I  would 
offer  the  photograph  in  evidence  as  Defendant's 
exhibit  next  in  order. 

The  Court :    This  you  said  was  August,  1956  ? 

Mr.  Castro:    Yes,  August  10th,  1956. 

The  Court:  The  previous  picture  you  said  was 
August,  1957? 

Mr.  Castro:     I'm  sorry. 

The  Court:     You  meant  1956? 
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Mr.  Castro:  1956,  your  Honor.  These  were  all 
taken  at  the  same  time. 

(The  picture  referred  to  was  thereupon  re- 
ceived in  evidence  and  marked  Defendant's 
Exhibit  D.) 

The  Witness:  Could  I  answer  that  question, 
Mr.  Castro,  l^efore  the  Court  looks  at  that  picture? 

The  Court :    What  is  it  you  want  to  say  % 

The  Witness:  I  would  like  to  explain  that  the 
platform  on  the  carriage  that  the  lumber  was  piled 
on  at  that  time,  the  whole  thing  would  move  back- 
ward and  foiward,  and  what  he  is  getting  at  is  the 
platform  doesn't  show,  but  it  was  on  the  carriage, 
and  evidently  the  carriage  had  been  pulled  to  the 
south  end,  and  that  also  pulled  the  platform,  which- 
ever it  was,  [128]  and  the  lumber  was  piled  on 
both  the  platform,  front  and  back. 

The  Court :  What  you  are  saying  is  the  platform 
was   movable  ? 

A.     Yes,  it  was  movable. 

Q.  (By  Mr.  Hilger)  :  Aiid  is  it  your  testimony 
that  that  platform  does  not  show  in  this  picture? 

A.  Part  of  it  shows.  The  width  of  the  sawmill 
and  the  carriage  does  not  show. 

Q.  (By  Mr.  Castro)  :  Then  this  platform  that 
you  say  moved  the  lumber  from  the  west  wall  over 
was  a  movable  platform? 

A.     Was  it  a  movable  platform? 

Q.     Yes.  A.     Yes,  it  was  on  the  sawmill. 

Q.  What  was  the  approximate  size  of  that  mov- 
able platform?  A.     I  don't  remember. 
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Q.  Can  you  give  us  any  approximation  as  to 
the  size  of  that  movable  platform? 

A.     Yes,  it  would  be,  I  would  say,  20  x  10  feet. 

Q.     That  would  be  20  feet  long,  10  feet  wide? 

A.     That  was  the  moving  platform. 

Q.  What  was  the  material  in  that  moving  plat- 
form? 

A.     I  didn't  understand  the  question. 

Q.  What  was  the  material  in  that  moving  plat- 
form? A.     It  was  lumber. 

Q.     Was  that  platform  burned  up  in  this  fire? 

A.     Yes,  it  was. 

Q.  I  show  you  Exhibit  D.  That  shows  the  plat- 
form, does  it  not? 

A.  Could  I  explain  this  more  thoroughly  to 
you?     You  don't  seem  to  understand. 

Mr.  Castro:  I  move  to  strike  the  answer  as  not 
responsive. 

The  Court:  No.  Just  answer  the  question  as 
best  you  can. 

A.  That  is  the  lower  platform  where  our  off- 
bear  stands  to  pull  the  lumber  off  the  carriage. 

Q.  (By  Mr.  Castro)  :  Will  you  mark  that  plat- 
form with  an  X,  please? 

(The  witness  did  as  requested.) 

Mr.  Castro:    I  will  mark  that  X-2,  your  Honor. 

Q.     Was  that  composed  of  wood?  A.     Yes. 

Q.     Was  that  burned  up  in  tlie  fire? 

A.  It  Was  charred,  if  I  remember  right.  I 
didn't  pay  to  much  attention  to  it. 
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Q.  Did  you  have  any  of  this  redwood  stacked 
on  that  lower  platform  X-2'? 

A.     I  don't  know  what  you  mean  by  the  lower. 

Q.  Did  you  have  any  of  the  redwood  stacked 
on  that  lower  platform  at  the  time  of  this  fire*? 

A.     No. 

Q.  What  is  the  difference  in  height  between  the 
lower  platform  and  the  movable  platform? 

A.     I  don't  remember  exactly  what  it  was. 

Q.     Approximately  1        A,     I  don't  remember  it. 

Q.  You  can't  determine  it  from  looking  at  that 
photograph?  A.     I  can  make  a  guess. 

Q.     Approximately  ? 

A.  Being  familiar  with  a  sawmill  I  would  say 
it  was  about  three  feet,  possibly  a  little  bit  more. 
They  were  built  in  different  heights. 

Q.  How  much  redwood  did  you  put  up  on  top 
of  the  movable  platform? 

A.  That  I  don't  know.  I  didn't  put  it  there 
myself.  It  was  moved  over  to  make  room  for  the 
truck  that  came  in,  and  I  don't  remember  how 
much  was  on  it.  I  know  there  was  a  considerable 
amount  on  both  ends  on  the  platform  and  where 
the  carriage  runs  up  in  front. 

Q.     Who  moved  it  over  there? 

A.     That  I  couldn't  tell  you. 

Q.  Was  it  an  employee  of  the  Eureka  Lumber 
Company?  A.     I  don't  know. 

Q.     When  was  it  moved  over  there? 

A.    That  I  can't  remember  the  exact  date.  [131] 
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Q.  With  relation  to  the  fire,  the  day  before,  a 
week  ?  A.     It  was  before  the  fire. 

Q.     The  fire  occurred  on  a  Monday. 

A.     I  said 

Q.  About  how  long  before  the  fire  was  it  moved 
over? 

A.  I  would  say  a  month  or  six  weeks,  i^robably 
longer. 

Q.  Then  the  redwood  material  remained  on  the 
movable  platform  for  at  least  a  month  or  six  weeks 
before  this  fire? 

A.    As  far  as  I  remember,  yes. 

Q.  And  you  saw  it  there  on  several  occasions, 
did  you?  A.     Yes,  I  did. 

Q.  Can  you  give  us  an  estimate  of  the  amount 
that  remained  on  top  of  there  from  a  month  to  six 
weeks?  A.     No,  I  could  not. 

Q.  Now,  that  photograph  also  shows  the  diesel 
motor  which  you  referred  to,  does  it  not? 

A.     Yes,  and  the  sawmill. 

Mr.  Castro:  May  we  show  this  photograph  to 
the  Jury  at  this  time,  your  Honor? 

The  Court:     Very  well. 

Q.  (By  Mr.  Castro)  :  Is  there  any  place  that 
you  had  redwood  moldings  stored? 

A.     I  have  shown  you  on  the  map. 

Q.  Would  you  again  point  out  if  there  is  any 
other  position 

The  Court:  It  is  getting  a  little  repetitious  now. 
[132]     You  can  ask  him  if  there  is  any  place  in 
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addition  to  what  he  has  pointed  out.  I  am  not  going 

to  have  him  go  over  it  again. 

Q.  (By  Mr.  Castro)  :  Is  there  any  place  yon 
have  not  marked  on  the  map  where  you  say  you 
had  redwood  molding? 

A.  I  don't  remember.  I  can't  remember  all  the 
piles  that  was  in  it  offhanded. 

Q.  Isn't  it  a  fact  there  had  never  been  any 
redwood  molding  stored  along  the  west  wall? 

A.     I  didn't  hear  the  question. 

Q.  Isn't  it  a  fact  that  you  did  not  have  any 
molding  stored  along  the  west  wall? 

A.  There  was  molding  stored,  but  that  was  the 
molding  that  we  moved  over  on  the  other  side  and 
put  on  the  sawmill. 

Q.  Isn't  it  a  fact  that  you  did  not  have  any 
molding  stored  at  or  in  the  center  of  the  shed? 

A.     No,  we  had  molding  stored. 

Q.  Isn't  it  a  fact  that  the  only  molding  that  you 
had  stored  in  there  was  stored  against  the  east 
partition  ? 

A.  We  had  molding  stored  where  each  place  I 
showed  you  on  that  map. 

Q.  Did  you  have  any  molding  stored  in  this 
northwest  room?  A.     No. 

Q.  Did  you  have  any  molding  stored  in  this 
southwest  room?  A.     There  could  have  been. 

Q.  What  is  your  best  recollection  as  to  whether 
you  had  [133]  redwood  molding  stored  in  that 
southwest  room? 

I 


164  Boston  Insurance  Company  vs. 

(Testimony  of  Hyriim  Jensen.) 

A.  I  think  we  had  redwood  door  casings  stored 
in  there. 

Q.     I  am  talking  about  the  molding. 

A.  I  don't  remember  whether  there  was  any 
molding  in  there  or  not.  There  was  a  considerable 
pile  of  redwood  lumber  dry  in  there. 

Q.  Will  you  look  at  your  examination  under 
oath  at  page  112  to  the  end  of  page  113.  Will  you 
read  to  yourself  those  questions  and  answers. 

A.     This  whole  thing"? 

Q.     Yes. 

(The  witness  read  the  portion  indicated.) 

Q.  Have  you  read  those  questions  and  answers, 
Mr.  Jensen?  A.    Yes,  sir. 

Q.     And  that  refers  to  a  diagram,  does  it  not? 

A.  It  has  been  so  long  ago  I  can't  remember 
that.    It  has  been  a  year  and  a  half  about. 

Q.  On  October  12,  1956,  did  I  ask  you  these 
questions  and  did  you  give  these  answers: 

Mr.  Hilger:  At  this  time  I  will  object  to  the 
use  of  this  for  any  impeaching  purposes  on  the 
grounds  that  there  is  no  showing  that  there  is  any 
contradictory  statement  made  in  the  i^ortion  that 
coimsel  has  referred  to  compared  to  his  testimony 
here. 

The  Court:  I  am  afraid  I  would  have  to  look 
at  it  [134]  to  rule  on  that  objection.  Have  you 
a  copy? 

Mr.  Hilger:  I  have  a  copy  here  beginning  at 
Page  112.  The  Court  is  being  supplied  by  other 
counsel. 
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The  Court:  I  can't  make  it  out.  The  witness  is 
talking  about  ''this"  and  ''that." 

Mr.  Hilger:  The  record  or  sworn  statement  is  so 
ambiguous  I  could  hardly  think  it  could  be  used  for 
any  purpose  of  stating  designations  as  to  locations. 
All  it  says  on  pages  112  and  113  is  that  the  mold- 
ing was  stored  on  the  west  side  of  the  partition, 
which  is  what  his  testimony  has  l)een. 

Mr.  Castro:  And  it  was  noted  on  the  diagram 
in  front  of  him  where  he  was  pointing  to,  and  the 
diagram  is  part  of  that  record. 

Mr.  Hilger:    On  the  west  side. 

The  Court:  It  is  not  very  clear  to  me.  I  will 
allow  him  to  read  the  questions.  That  is  all  you 
can  do  on  impeachment  anyhow.  Maybe  the  Jury 
can  make  more  out  of  that  than  I  can.  I  will  over- 
rule the  objection. 

(Mr.  Castro  read  the  portion  of  the  record 
as  follows:) 

"Q.  Where  were  those  redwood  moldings  and 
casings  kept?  A.     In  the  building. 

"Q.     What  part  of  the  building'? 

"A.  On  the  west  side  of  the  building  where 
[135]  the  sawmill  was  back  in  there,  then  some  was 
in  the  inside  where  the  door  frames  and  window 
frames  and  plywood  and  mica  boards  and  like  that. 

"Mr.  Castro:    Do  you  have  a  stapler  here? 

"Unidentified  Speaker:    Yes. 

"Mr.  Castro:    Do  you  want  to  make  that  No.  4? 

"Mr.  Hilger:    What  is  that? 

"Mr.  Castro:    Just  a  rough  floor  diagram. 
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"Mr.  Jensen,  this  is  a  rough  floor  diagram.  The 
portion  closest  to  you  represents  the  Third  Street 
portion,  that's  the  bottom  of  it.  The  portion  to  the 
right  represents  the  Commercial  Street,  the  rail- 
road tracks  would  be  to  the  top,  behind.  Now,  as  I 
understand  it,  the  portion  on  the  left  here  which 
would  be  the  easterly  half  of  the  building,  was  the 
ground  section  a  dirt  section? 

"A.    Uh,  huh,  west,  the  west. 

"Q.  The  west  half  would  be  the  dirt  section  and 
the  east  would  be  the  floor  or  improved  section? 

"A.  That's  right.  This  would  be  the  improved. 
This  was  a  floor  where  the  door  casings  were  and 
this  would  be  where  the  molding  was  and  the  saw- 
mill sawing  boards  up  in  here,  motor  sits  here,  the 
[136]  lift  truck  here  and  moldings  was  all  along 
here  up  to  here  and  all  here,  the  sawmill  was  there. 

"Q.  Now  with  reference — you  pointed  to  the 
area  where  there  was  molding,  this  redwood  mold- 
ing, 66,000  board  feet  of  redwood  molding  and 
window  casings.  Now  I'll  write  down  as  you 
point 

''A.     (Int'g.)     Here,  here  and  here. 

"Q.  Now  were  you  pointing  on  the  dirt  side 
or  the  improved  side? 

"A.  Here,  here  and  here.  This  had  a  parti- 
tion between  here  and  the  dirt  side  with  the  floor, 
that's  where  our  door  frames  and  plywood  and 
mica  and  stuif  like  that  was  and  some  paint  and 
shingles  and  tar  paper  and  stuff  like  that. 
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"Q.  On  both  sides  of  that  partition  then  was 
molding  mostly  on  this  side? 

"A.     On  the  west  side. 

"Q.  Indicating  on  the — mostly  on  the  west  side. 
Now  did  you  have  molding,  this  redwood  molding 
any  place  else?  A.     No." 

Q.  Were  those  questions  and  answers  asked 
you? 

A,    Yes,  they  were  and  those  are  correct. 

Q.  And  did  I  wi'ite  down  on  the  diagram  where 
you  were  pointing  to  at  the  time  I  asked  you  those 
questions?  [137] 

A.  I  don't  know  whether  you  did  or  not.  I 
don't  think  I  have  ever  seen  this  before. 

Q.     You  deny  that  you  saw  that  diagram  before  ? 

A.     I  am  not  denying.    I  don't  remember  it. 

Q.  Do  you  remember  a  diagram  being  shown  to 
you  at  the  time  I  asked  you  those  questions? 

A.     No,  I  do  not. 

Q.  Do  you  deny  that  a  diagram  was  shown  to 
you  at  the  tiiue  I  asked  you  those  questions? 

A.     No,  I  do  not.    I  don't  remember  it. 

Mr.  Castro:  At  this  time  I  ask  that  that  dia- 
gram be  marked  with  the  original  statement,  your 
Honor,  for  identification. 

The  Court:    It  may  be  marked  for  identification. 

The  Witness:    I  would  like  to  explain  further. 

The  Court:     Don't  volunteer  anything. 

The  Witness:    I  am  sorry. 

The  Court:    Just  answer  the  questions. 

(The    diagram    referred   to    was    thereupon 
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marked  Defendant's  Exhibit  E  for  identifica- 
tion.) 

Q.  (By  Mr.  Castro)  :  You  have  referred  to  two 
electric  motors  being  damaged  in  the  fire.  Where 
were  they  located  at  the  time  of  the  fire? 

A.  They  were  sitting  on  the  north  side  of  the 
building  on  top  of  some  molding.   [138] 

Q.  Whereabouts  on  the  north  side  were  they 
sitting  ? 

A.     I  would  say  somewhere  in  this  category. 

Q.  Would  you  put  a  mark  down  where  you 
would  recall  them  sitting? 

A.     I  don't  remember.    It  was  in  the  north  end. 

Q.  Can't  you  indicate  on  the  diagram  a^Dproxi- 
mately  where  they  were  sitting? 

A.  Yes,  I  can.  It  would  be  in  this — from  here 
into  there  like.  We  set  them  on  top  of  some  mold- 
ing. 

Q.  You  are  drawing  a  line  commencing  at  a 
point  that  I  asked  to  be  marked  X-8,  running 
across  to  a  point  that  I  asked  to  be  marked  X-9. 
Is  this  the  line  that  you  drew  in  there? 

A.    Yes. 

Q.     How  big  were  those  electric  motors? 

A.  I  don't  remember  exactly.  I  think  one  was 
a  75  and  the  other  was  a  50.  I  am  not  sure  about 
that.  I  don't  remember.  They  were  large  motors. 
They  were  built  to  operate  a  large  planer. 

Q.  And  were  they  sitting  on  top  of  the  red- 
wood molding? 

A.     On  some  that  was  piled  there,  they  were. 
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Q.  How  high  were  the  stacks  on  which  these 
two  motors  were  sitting? 

A.     1  can't  remember  how  high  they  were. 

Q.     Can  you  tell  us  approximately? 

A.     No,  I  can't.   [139] 

Q.  Can  you  tell  us  whether  it  was  approximately 
waist  level,  shoulder  or  higher? 

A.     I  don't  remember,  sir. 

Q.  Isn't  it  a  fact  that  those  motors  were  sitting 
on  the  ground? 

A.     They  were  after  the  fire,  yes. 

Q.  And  they  were  sitting  in  an  upright  posi- 
tion? 

A.  That  I  don't  know.  I  know  we  had  an  elec- 
trician look  at  them. 

Q.  I  ask  you  to  look  at  Exhibit  D.  Do  you  see 
those  two  motors,  Exhibit  D? 

A.     No,  I  do  not.     They  are  not  on  there. 

Q.  Is  this  a  motor?  Do  you  recognize  that  as 
a  motor? 

A.  I  can't  see  good  enough  to  tell  you  whether 
it  is  a  motor  or  not. 

Q.  And  do  you  see  a  light  object  a  few  feet 
from  it?  A.     I  can't  say. 

Q.  Do  those  appear  to  be  the  motors  which  you 
had  in  the  northeast  corner  of  the  building? 

A.     They  were  in  the  north  corner. 

Q.     Were  they  in  that  northeast  corner? 

A.  That  I  don't  remember.  They  were  in  that 
area  where  we  marked  a  cross  there. 
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Q.  Yon  do  not  know  whether  this  photograph 
shows  those  two  or  not?   [140] 

A.  I  do  not.  I  can't  see  it.  I  think  Mr.  Hilger 
couki  enlighten  me  on  that. 

Q.  Approximately  how  long  had  you  had  the 
66,000  board  feet  of  molding  in  the  shed  before 
the  fire? 

A.  Well,  I  don't  remember  exactly,  but  some  of 
it  had  been  there  for  probably  over  tAvo  years. 

Q.  Would  it  have  been  there  a  month  or  six 
weeks  before  the  fi/re?  A,    Yes. 

Q,  Would  66,000  board  feet  have  been  there 
longer  than  a  month  before  the  fire? 

A.     Not  all  of  it,  no. 

Q.  Say  the  month  of  June.  Did  you  add  any 
molding  to  the  shed? 

A.  We  added  molding  that  we  took  out  of  the 
shed  when  we  ran  the  truck  in  there,  and  after 
the  sawmill  or  the  truck  was  taken  out,  we  brought 
some  molding  back  from  the  outside  yard  and  put 
in  there. 

Q.  Was  that  additional  molding  to  that  which 
you  had  in  the  shed? 

A.  It  was  in  the  shed  before  we  took  it  out.  We 
rented  the  space  for  this  man  to  build  a  portable 
sawmill. 

Q.  Bid  you  add  any  new  redwood  molding  dur- 
ing the  month  of  Jime  before  this  fire? 

A.     That  I  don't  remember.   [141] 

Q.     You  have  no  recollection  on  the  subject? 

A.     Not  to  be  sure. 
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Q.  What  is  your  best  recollection  as  to  whether 
you  did?  A.     I  am  not  sure. 

Q.  Then  the  66,000  board  feet  had  been  there  at 
least  a  month  before  the  fire? 

A.  I  can't  remember  whether  all  of  it  was  there 
or  not.     We  was  adding  practically  all  the  time. 

Q.  The  35,000  board  feet  of  fence  board,  aj)- 
proximately  how  long  had  it  been  in  the  shed? 

A.  Some  of  it  had  been  there  quite  awhile  and 
some  had  been  put  in  recently.  Just  when  I  can't 
remember. 

Q.  Was  any  put  in  during  the  month  of  June 
before  the  fire?  A.     That  I  can't  remember. 

Q.     What  is  your  best  recollection? 

A.     I  just  don't  remember. 

Q.  Would  it  have  been  there  at  least  a  month 
before  the  fire?  A.     I  can't  remember. 

Q.  Could  it  have  been  there  at  least  a  week  be- 
fore the  fire?  A.     I  can't  remember. 

Q.  AVhat  was  the  cost  of  the  fence  boards,  the 
wholesale  cost? 

A.  That  I  don't  remember.  They  were  different 
prices. 

Q.  Those  fence  boards  that  you  bought  were  re- 
jects, weren't  [142]  they? 

A.  Some  of  them  were  and  some  of  them  were 
not.  That  was  the  way  we  conducted  our  business. 
We  would  buy  a  lower  grade  of  lumber  that  had 
a  ragged  edge  and  so  on,  and  we  would  trim  it  off 
and  raise  the  grade  up  to  a  No.  1  board. 
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Q.  How  much  did  you  have  of  reject  lumber  in 
that  35,000  board  feef? 

A.     There  was  none. 

Q,  How  much  did  you  pay  for  reject  fence 
board  lumber'? 

Mr.  Hilger:  I  will  object  to  that  as  having  no 
bearing  on  the  value  of  the  manufactured  product. 
He  has  testified  the  value  at  the  time  of  the  fire, 
and  that  is  the  only  material  point  here.  What 
he  loaid  for  his  raw  material 

Mr.  Castro :  It  is  a  question  whether  it  has  been 
remanufactured,  your  Honor.  That  is  why  I  am 
asking  the  particular  question. 

The  Court:  That  at  least  would  be  material.  It 
is  quite  remote,  Mr.  Castro.  I  don't  quite  see  the 
materiality. 

Mr.  Castro:    Reject  lumber  has  one  value. 

The  Court:    I  understand  that. 

Mr.  Castro :  Remanufactured  lumber  has  another 
value.  There  will  be  evidence  as  to  the  condition 
of  the  material,  whether  it  was  reject  or  remanu- 
factured. 

The  Court:  If  you  will  present  evidence  and 
lay  the  foundation  for  it  it  may  be  material.  [143] 

Mr.  Castro:     That  is  what  I  am  doing. 

The  Court:  You  might  ask  him  what  a  type- 
writer cost.    It  has  no  relationship  to  the  claim. 

Mr.  Castro:  I  am  laying  the  foimdation  for  the 
testimony  which  is  going  to  be  offered  in  that  re- 
gard. 

The  Court :    To  save  time  I  will  allow  it. 
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The  Court:  Do  you  know  what  you  paid  for  the 
reject  himber  before  you  remanufactured  it? 

A.  Yes,  we  paid  all  the  way  from  $20  and  some 
as  high  as  $50. 

Q.     A  what? 

A.  A  thousand.  May  I  explain  the  thousand 
feet  was  figured  on  the  basis  of  a  half  inch,  and 
therefore  a  thousand  feet  of  half  inch  would  tally 
twice  as  much  as  that  height  would  if  it  would 
be  a  full  inch.  That  is  why  it  didn't  take  up  but 
very  little  space. 

Q.  (By  Mr.  Castro) :  I  am  going  to  ask  you  to 
look  at  your  examination  under  oath  at  page  115 
commencing  at  line  8  to  line  12.  I  believe  that 
covers  the  subject  there.  Have  you  read  those 
questions  and  answers?  A.    Yes,  I  did. 

Q.  At  the  time  of  the  examination  im.der  oath 
did  I  ask  you  these  questions  and  did  you  give 
these  answers: 

"Q.  Now,  how  did  you  determine  the  price  at 
$85  a  thousand? 

"A.     That's  what  we  sold  them  for.  [144] 

''Q.     How  much  did  they  cost  you? 

"A.     I   don't  remember." 

Did  you  give  those  answers  to  those  questions? 

A.     I  don't  remember  exactly. 

The  Court:  He  just  asked  you  if  you  gave  those 
answers. 

The  Witness:     Yes,  I  gave  those  answers. 

The  Couii;:     I  will  sustain  the  objection  on  the 
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ground  that  it  is  not  proper  cross-examination.     I 

do  not  see  anytMng  conflicting  in  the  statement. 

Mr.  Castro :    He  said  the  price  was  $20  to  $50. 

The  Court:  That  is  what  he  said.  He  said  he 
didn't  remember  at  the  time  of  the  examination, 
and  he  has  testified  now.    There  is  no  conflict. 

Mr.  Hilger :  Besides,  what  is  the  cost  of  a  manu- 
factured item 

The  Court:    I  will  sustain  the  objection. 

Q.  (By  Mr.  Castro) :  Did  you  refresh  your 
memory  concerning  the  cost  of  any  of  the  fence 
boards  that  you  bought?. 

A.    Repeat,  please. 

Q.  Did  you  refresh  your  memory  concerning  the 
cost  of  any  of  the  fence  boards  that  you  bought? 

A.    Well,  not  now  I  didn't,  no. 

Q.  In  your  proof  of  loss  you  have  listed  certain 
pine  moldings  and  door  casings.  Where  were  they 
kept?  [145] 

A.     The  molding  and  door  easing? 

Q.     Pine  molding  and  door  casing? 

A.     May  I  show  you  on  the  map? 

Q.     If  you  please.    Mark  it. 

A.  This  is  our  store  building  here,  and  we  had 
a  storehouse  where  we  kept  doors,  windows  and 
high-priced  molding  which  was  of  a  pine  variety, 
which  costs  more  than  redwood  or  any  other  kind. 
There  was  molding  in  there,  door  cases,  and  a 
general  line  of  building  material,  and  so  on. 

Mr.  Castro:  May  we  mark  that  room  "North- 
east room,"  your  Honor. 


Hyrum  Jensen  175 

(Testimony  of  Hynun  Jensen.) 

Q,  How  was  the  pine  molding  stored  in  there? 
!Was  it  stacked*? 

A.  No,  it  was  done  up  in  bundles.  It  ran  from 
10  to  20  feet  long,  and  it  was  wrapped  in,  I  think, 
50  in  a  bundle. 

Q.     Was  it  laid  on  the  floor? 

A.    Yes,  it  was. 

Q.     Was  that  molding  burned  in  the  fire? 

A.     No,  it  was  not. 

Q.     Was  that  molding  damaged  in  the  fire? 

A.     It  was  damaged,  yes. 

Q.  Could  you  describe  the  amount  of  damage 
to  that  molding? 

A.     No,  I  could  not.    It  was  black  and  wet. 

Q.     Could  that  molding  have  been  salvaged  ? 

A.     Some  of  it  I  think  could  have  been.  [146] 

Q.     Approximately  how  much? 

A.     I  don't  know.    I  didn't  look  at  it. 

Q.  Approximately  how  much  molding  did  you 
have  in  that  room? 

A.  That  I  can't  remember.  It  was  on  a  special 
order. 

Q.    You  bought  it  specially? 

A.     Yes,  we  had. 

Q.     How  much  had  you  bought  specially? 

A.     I  beg  your  pardon? 

Q.     How  much  had  you  bought  specially? 

A.  I  don't  remember  how  much  it  was.  I  hadn't 
looked  at  the  invoices. 

Q.  Approximately  how  long  before  the  fire  would 
you  say  you  bought  that  specially? 
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A.     That  I  can't  remember  exact. 

Q.    What  had  you  paid  for  it? 

A.  I  never  looked  at  an  invoice.  That  was  my 
son's  job. 

Q.  I  will  show  you  a  photograph  taken  on 
August  10th,  1956.  Do  you  recognize  the  contents 
of  that  photograph?  A.     Yes,  I  do. 

Q.    Is  that  a  photograph  of  that  northeast  room  ? 

A.    Yes,  sir. 

Q.  Is  that  the  condition  as  it  was  following  the 
fire?  A.     That  I  couldn't  say. 

Q.  Does  that  show  any  of  this  molding  that  you 
have  referred  to?  [147] 

A.  No,  it  does  not.  It  is  back  of  the  windows 
and  plywood  that  is  laying  there,  back  over  in  this 
part. 

Q.  AYould  you  indicate  with  your  pen  where  you 
say  that  pine  molding  was? 

A.     I  can  see  a  small  end  of  it  right  here. 

Mr.  Castro :  I  will  mark  that  X-1.  We  will  offer 
that  photograph  in  evidence  as  Defendant's  exhibit 
next  in  order. 

(The  photograjoh  referred  to  was  thereupon 
received  in  evidence  and  marked  Defendant's 
Exhibit  F.) 

Q.  (By  Mr.  Castro)  :  What  is  that  material 
which  is  tied  up  with  string  on  the  left-hand  side 
of  that  photograph? 

A.  That  is  ready-made  door  casings  and  window 
casings. 

Q.     That  was  tied  with  string,  and  what  was  it? 
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A.  I  think  that  was  tied  with  wire,  if  I  remem- 
ber right,     I  am  not  sure. 

Q.  On  the  right-hand  side  of  the  picture  there 
are  stacks  of  doors'?  A.    Yes. 

Q.  And  at  the  back  of  the  i^icture  it  is  a  jAoto- 
graph  or  a  picture  of  some  tjrpe? 

A.     No,  that  was  a  medicine  cabinet,  mirror, 

Mr.  Castro:  May  I  show  this  to  the  Jury  at 
this  time,  your  Honor'? 

(Defendants'   Exhibit  F   was  passed  to  the 
Jury.)  [148] 

Q.  (By  Mr.  Castro) :  After  the  fire  were  any 
of  those  doors  sold"?  A.     Yes. 

Q,     To  whom  were  they  sold? 

A,     Rice  Supi^ly, 

Q,  How  many  of  those  doors  did  you  sell  to  the 
Rice  Supply  *? 

A.  Twelve,  I  believe.  They  were  not  sold.  He 
iDorrowed  them. 

Q.  Rice  Supply  Company  was  one  of  yoiu^  cred- 
itors, was  it  nof?  A.     Yes,  sir. 

Q.  And  you  owed  them  approximately  $1,300 
at  the  time  of  this  fire,  did  you  not'? 

A.     That  I  don't  remember. 

Q.  You  were  indebted  to  them  at  the  time  of 
this  fire,  weren't  you?  A.     Yes,  sir,  we  were. 

Q.  Those  twelve  doors  were  turned  in  to  Rice 
Supply  Company? 

A.  They  were.  He  just  borrowed  them.  They 
were  not  credited  or  anything.  They  never  have 
been. 
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Q.     Have  they  returned  them  to  you?' 

A.     No,  sir. 

Q.  Did  they  also  pick  up  twelve  door  jambs  or 
door  frames'?  A.     Not  that  I  know  of. 

Q.  Did  you  sell  any  of  those  doors  to  anybody 
else?  [149]  A.     Not  that  I  remember  of. 

Q.  Did  you  send  in  an  order  of  doors  to  Mc- 
Kinleyville  ?  A.     No. 

Q.  Are  you  acquainted  with  a  man  by  the  name 
of  Don  Wilson?  A.     That  I  don't  remember. 

Q.  Did  you  have  an  employee  by  the  name  of 
Don  Wilson?  A.     Yes. 

Q.     Was  he  employed  by  you  after  the  fire? 

A.  I  can't  remember  whether  he  was  or  not.  I 
believe  he  was  for  a  few  days. 

Q.     Was  he  employed  by  you  before  the  fire? 

A.    Yes. 

Q.  Did  you  send  him  to  McKinleyville  with 
doors,  toilets  and  plywood? 

A.  I  don't  remember.  I  had  a  stack  of  door 
supplies  that  was  out  to  my  house.  I  have  a  large 
garage  out  there,  and  I  have  a  good  stack  of  build- 
ing material  out  there.  He  may  have  taken  some 
doors  out  from  that  stock.     I  am  not  sure. 

Q.  Did  he  take  any  doors  out  of  the  stock  which 
is  shown  in  the  photograph?  A.     Did  I  what? 

Q.  Did  he  take  any  doors  out  of  the  stock  which 
is  shown  in  the  photograph? 

A.  Not  that  I  remember.  If  he  did  he  was  not 
instructed  to. 

Q.     At  the  time  of  the  fire  or  the  day  of  the  fire 
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was    any    [150]    material,    merchandise,    removed 

from  the  building*?  A,     I  believe  there  was. 

Q.     Did  you  remove  it?  A.     No. 

Q.     Was  it  placed  on  your  pickup  truck? 

A.  No,  not  that  I  know  of,  unless  somebody 
else  did,  I  didn't  do  it. 

Q.  What  material  or  merchandise  did  you  see 
being  removed  on  the  day  of  the  fire? 

A.  I  don't  know.  I  didn't  see  any  of  it  moved. 
I  heard  there  was  some  moved  over  to  Lewis  H. 
Hess  &  Company  across  the  street  that  somebody 
had  tried  to  save. 

Q.  You  had  a  pickup  truck,  Eureka  Lumber 
Company  had  a  pickup  truck,  didn't  it,  on  the  day 
of  the  fire? 

A.     We  had  a  pickup  truck,  yes. 

Q.  And  Harold  Dee  Jensen  was  using  it  on  the 
day  of  the  fi^re,  wasn't  he? 

A.     That  I  don't  know. 

Q.  Did  you  see  him  use  it  on  the  day  of  the 
fire?  A.     I  am  not  sure. 

Q.  Was  the  merchandise  which  was  taken  out 
after  the  fire  placed  on  that  pickup  truck? 

A.     I  don't  know.     I  never  seen  any. 

Q.  Did  you  have  a  foreman  at  the  Eureka  Lum- 
ber Company?  A.     Yes.   [151] 

Q.     What  was  his  name? 

A.  At  the  time  of  the  fire  we  didn't  have  a  fore- 
man. We  had  one  prior  to  the  fire,  about  a  month 
before. 

Q.     What  was  his  name? 
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A.  John  Roberts,  I  believe,  probably  two  months 
before  the  fire. 

Q.  You  did  not  have  a  foreman  for  two  months 
before  the  fire? 

A.  No,  I  don't  believe  we  did.  Mr.  Jensen, 
Andrew  Jensen,  sometimes  if  I  would  leave,  he 
would  probably  act  as  manufacturing  the  lumber, 
to  see  it  was  run  through  the  saw  properly  and  so 
on,  lathe  or  whatever  we  were  cutting,  fence,  mold- 
ing. 

Q.  Was  Andrew  Jensen  working  as  a  foreman 
for  two  months  before  the  fire? 

A.     I  don't  believe  he  was. 

Q.  Was  Andrew  Jensen  working  for  you  dur- 
ing the  month  of  June,  1956,  the  month  of  the  fire  ? 

A.  I  can't  remember  the  dates  that  he  was  work- 
ing for  us.  He  did  work  for  us,  however.  He 
worked  for  us  a  couple  of  years  ago  and  later  he 
came  back,  but  I  don't  recall  now. 

Q.  Following  the  fire  did  you  contact  Mr.  John 
Roberts'?  A.     No,  sir. 

Q.  Did  Mr.  John  Roberts  make  his  home  in  the 
City  of  Eureka  at  the  time  of  the  fire? 

A.     I  don't  think  he  does.  [152] 

Q.  On  the  afternoon  following  the  fire  did  you 
telej^hone  Mr.  John  Roberts? 

A.    No,  sir,  I  did  not. 

Q.  Did  you  ask  Mr.  Roberts  to  come  down  to 
the  Eureka  Lmnber  Company,  that  you  wanted  to 
talk  to  him? 

Mr.  Hilger:    I  will  object  to  what  he  might  have 
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asked  in  a  conversation  he  has  already  denied  took 

place. 

The  Court:  You  will  have  to  lay  the  foundation 
for  it  in  some  way. 

Mr.  Castro:    That  is  what  I  am  trying  to  do. 

Mr.  Hilger:  He  has  denied  the  existence  of  the 
conversation,  and  to  ask  what  he  might  have  said 
at  that  conversation  is  improper. 

The  Court:  I  think  coimsel  may  have  the  right, 
if  he  wants  to  produce — I  do  not  know  what  the 
materiality  of  it  is,  but  if  he  wanted  to  produce  a 
witness  by  the  name  of  Roberts  to  state  something 
to  the  contrary  to  what  this  witness  said,  it  may 
be  proper  for  him  to  lay  the  foundation.  I  will 
allow  the  question.    I  don't  think  you  had  finished. 

Mr.  Castro :    May  we  have  the  question  read  ? 
(Question  read.) 

Q.     (By  Mr.  Castro) : to  Mr.  Roberts  the 

afternoon  following  the  fire"? 

A.     No,  sir,  I  did  not. 

Q.  The  afternoon  following  the  fire  did  Mr. 
John  Roberts  [153]  and  his  wife  meet  you  at  the 
Eureka  Luml^er  Company? 

A.  I  believe  they  came  down.  I  owed  him  some 
money  for  wages  when  he  was  working  before, 
that  he  said  he  didn't  need,  and  for  me  to  keep 
it  until  he  needed  it. 

Q.     How  much  did  you  owe  Mr.  John  Roberts? 

A.     I  don't  remember  exactly. 

Q.     But  you  do  recall  you  talked  to  him  about 
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the  wages  you  owed  him  on  the  afternoon  following 

the  fire? 

A.  I  don't  remember  what  day  it  was.  I  think 
he  came  down  to  tell  us  how  sorry  he  was  a  few 
days  after.    I  don't  know  how  long  it  was. 

Q.  On  the  afternoon  following  the  fire  did  you 
ask  Mr.  Roberts  if  he  could  give  you  an  estimate 
as  to  how  much  lumber  was  in  that  shed  portion 
of  your  building'? 

A.    No,  sir,  I  did  not,  at  no  time. 

The  Court:     I  think  we  will  take  the  morning 
recess  at  this  time. 
(Recess.) 

Q.  (By  Mr.  Castro)  :  Mr.  Jensen,  in  the  proof 
of  loss  you  attached  a  five-page  statement  referring 
to  certain  merchandise.    Do  you  recall  that? 

A.     Yes. 

Q.  At  page  2  you  have  a  heading  called  "Plumb- 
ing." A.    Yes. 

Q.  And  then  a  series  of  items  running  through 
that  page  [154]  over  to  page  3,  dowm  to  the  item 
6,  half -inch  45  degree  L's.  A.     Yes. 

Q.  Where  were  those  items  kept  on  the  prem- 
ises? 

A 

Q 

A 

Q 

A 


They  were  kept  in  a  bin  in  the  storehouse. 

AVhicli  room  is  the  storehouse? 

This  was  the  store. 

Where  was  the  bin  located? 

Over  on  this  side  where  we  kept  the  nails, 


pipe  fittings  and  so  on. 
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Q.  That  would  be  along  the  east  side  of  the 
storeroom?  A.     Yes,  sir. 

Q.  Were  those  metal  parts  that  are  listed  there 
under  plmnbing  damaged  in  this  fire? 

A.     Not  so  much. 

Q.  Did  you  check  to  see  whether  any  of  those 
metal  parts,  such  as  piping  and  things  of  that  na- 
ture, were  usable  after  the  fire  or  salable? 

A,     I  think  they  could  have  l)een  used. 

Q.  Then  those  items  were  not  totally  lost  as  they 
are  represented  to  be  in  the  proof  of  loss? 

Mr.  Hilger:  I  object  to  that.  They  are  not  rep- 
resented to  be  totally  lost.  It  says  "Items  partially 
destroyed  or  damaged  by  fire."  The  document 
speaks  for  itself. 

The  Court:  I  will  sustain  the  objection.  The 
question  is  argumentative.    [155] 

Q.  (By  Mr.  Castro) :  With  reference  to  the 
object  called  a  planer  that  you  referred  to  in  the 
proof  of  loss  at  page  5,  I  Ijelieve 

A.     We  never  listed  any  planer. 

Q.     Sets  of  planer  heads.  A.    Yes. 

Q.     And  planer  knives?  A.     Yes. 

Q.     Where  were  they  kept? 

A.     They  were  somewhere  in  the  storeroom. 

Q.  Would  you  indicate  where  in  the  storeroom 
they  were  kept? 

A.  That  would  be  impossible  for  me  to  tell,  be- 
cause I  didn't  go  in  there  often  enough.  I  iDelieve 
I  could  give  you  an  idea  about  where  they  were 
kei)t.     I  think  they  were  right  back  of  the  office 
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here,  right  in  a  little  cove  we  had  in  there,  a  cup- 
board with  a  couple  of  shelves.     It  was  on  top. 

Q.  Were  those  planer  heads  or  knives  damaged 
in  the  fire?  A.     I  think  they  were,  yes. 

Q.    Are  they  metal  ]Darts? 

A.     Yes,  they  were  metal. 

Q.     What  was  the  damage  to  them*? 

A.     That  I  don't  know. 

Q.     Did  you  inspect  them  after  the  fire? 

A.     No,  I  did  not. 

Q.     Did  you  see  them  after  the  fire?   [156] 

A.     That  I  can't  remember. 

Q.  I  will  show  you  a  photograph  taken  also  on 
August  10th,  1956.  Does  that  show  the  office  sec- 
tion? A.    Yes,  it  does. 

Q.  Does  that  show  the  shelving  area  that  you 
have  referred  to  along  the  west  wall  of  the  office? 

A.     No,  it  does  not. 

Q.     Does  it  show  a  paint  mixer? 

A.    Yes,  it  does. 

Q.  Where  were  the  planer  knives  and  heads 
with  reference  to  that  paint  mixer? 

A.  I  think  they  were  in  between  this  paint  mixer 
and  back  up  in  this  far  corner.  I  am  not  sure 
where  they  were,  but  I  have  a  slight  recollection 
that  they  were  in  there. 

Mr.  Castro:  May  we  offer  this  photograph  in 
evidence  as  Defendant's  exhibit  next  in  order. 

(The  photograph  referred  to  was  thereupon 
received  in  evidence  and  marked  Defendant's 
Exhibit  G.) 
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Q.     Was  that  x>aint  mixer  damaged  in  this  fire? 

A.  I  never  examined  it  too  closely,  I  know  it 
was  all  wet  with  water.  I  would  say  it  was  dam- 
aged. 

Q.    AVas  it  repairable? 

A.     That  I  don't  know. 

Mr.  Castro:  May  we  show  that  photograph  to 
the  Jury? 

The  Court:  While  the  Jury  is  looking  at  that 
[157]  picture  we  will  interrupt  the  proceedings  and 
take  the  report  of  the  Grand  Jury. 

(After  the  report  of  the   Grand  Jury  the 
trial  continued:) 

Q.  Did  you  have  any  planer  in  the  building  at 
the  time  of  the  fire?  A.     No. 

Q.  Do  you  know  when  you  had  obtained  the 
planer  head  and  knives?  A.     Not  exactly. 

Q.  Do  you  know  from  whom  you  obtained  the 
planer  head  and  knives  ? 

A.     No,  I  do  not. 

Q.     Can  you  state  approximately  when? 

A.  I  would  make  a  guess.  A  month  or  so  be- 
fore. 

Q.     And  you  can't  identify  the  seller? 

A.     No,  I  can't. 

Q.    Was  it  Hill  &  Norton? 

A.     That  we  were  selling  to? 

Q.  That  you  were  buying  the  knives  and  heads 
from?  A.     No. 

Q.  Did  Hill  &  Norton,  Incorporated,  sell  you  a 
planer?  A.    Yes. 

Q.     Where  was  it  at  the  time  of  the  fire? 
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A.     Out  in  the  east  yard.  [158] 

Q.  Were  the  knives  and  heads  part  of  that 
equipment  ?  A.     No. 

Q.  Now,  the  two  electrical  motors  that  you  have 
referred  to,  from  whom  did  you  obtain  their  posses- 
sion ? 

A.     I  think  they  came  from  Hill  &  Norton. 

Q.     Did  you  have  those  motors  up  for  sale? 

A.     Yes,  we  did. 

Q.  Do  you  know  what  the  asking  price  for 
them  was?  A.     No,  I  don't,  not  exactly. 

Q.  Isn't  it  a  fact  that  Hill  &  Norton  had  not 
sold  those  materials  to  you  at  the  time  of  this  fire? 

A.  They  had  sold  them  to  us.  We  were  going 
to  trade  them  lumber  for  the  planer. 

Q.  Did  you  notify  Hill  &  Norton  of  the  fire  and 
the  damage  to  those  two  motors? 

A.  They  were  there  the  next  day,  Mr.  Hill — 
Bert  Gilbert.    I  beg  your  pardon. 

Q.     Is  there  some  name  you  wish  to  change? 

A.    Bert  Gilbert. 

Q.  Was  Mr.  Gilbert  a  representative  of  Hill  & 
Norton,  Inc.  ?  A.    He  did  represent  them,  yes. 

Q.  Did  Mr.  Gilbert  tell  you  that  Hill  &  Norton, 
Inc.,  were  going  to  present  a  claim  to  their  own  in- 
surance carrier  for  the  damage  to  those  two  motors  ? 

A.     They  didn't  tell  me,  no.  [159] 

Q.  Do  you  know  whether  or  not  Hill  &  Norton, 
Inc.,  did  present  a  claim?  A.     I  do  not. 

Mr.  Hilger:  I  object  to  that  as  immaterial,  in- 
competent and  irrelevant  as  to  any  issue  raised  in 
this  proceeding.    He  had  no  control  over  what  Hill 
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&  Norton  did.    He  testified  he  has  no  information 

on  it. 

Mr.  Castro:  Paragraph  8  of  the  building  en- 
dorsement, your  Honor,  has  the  express  provision. 

The  Court:     Paragraph  8? 

Mr.  Castro:  Paragraph  8  of  the  building  en- 
dorsement has  an  express  provision  on  it. 

The  Court:  In  respect  of  that,  the  witness  says 
he  has  no  knowledge  of  it.  Doesn't  that  dispose 
of  it? 

Q.  (By  Mr.  Castro)  :  Don't  you  know  that  Hill 
&  Norton  have  been  paid  in  full  by  their  own  in- 
surance carrier  for  those  two  motors? 

A.  No,  sir,  I  never  heard  tell  of  it.  They  were 
our  motors. 

Q.  With  reference  to  the  plywood  you  are  claim- 
ing, you  were  buying  reject  plyivood,  weren't  you? 

A.     Reject,  yes,  interior  and  exterior. 

Q.  How  much  of  the  reject  plj^wood  was  in- 
volved in  this  fire? 

A.  The  last  I  remember  there  was  something 
like  3500  feet,  [160]  if  I  remember  right. 

Q.     Of  reject  in  the  fire? 

A.     That  was  plywood. 

Q.     Plywood  reject? 

A.  I  don't  know  whether  it  was  all  rejects.  I 
doubt  it  very  much.    It  would  be  different  types. 

Q.    Approximately  how  much  of  it  was 

A.     That  I  couldn't  say. 

Q.  With  reference  to  the  sawmill,  when  did  you 
acquire  the  sawmill? 
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A.  We  built  it  right  there  in  the  yard,  in  the 
building. 

Q.    When  did  you  start  the  building? 

A.    Probably  a  year  before  the  fire. 

Q.     "Wliere  did  you  get  the  diesel  motor? 

A.     I  think  from  J.  &  W. 

Q.     J.  &  W.  who? 

A.     Lumber   Company. 

Q.     What  did  you  pay  for  that  motor? 

A.     That  I  don't  know. 

Mr.  Hilger:  I  object  to  that  as  incompetent, 
irrelevant  and  immaterial.  The  sawmill  has  been 
sold,  and  the  sale  price  is  the  only  value  to  be  con- 
sidered in  this  proceeding  under  the  terms  of  the 
policy.  Inventory  sold  but  not  delivered  shall  be 
valued  at  the  sale  price  thereof,  and  like-\vise,  even 
without  that  ]Dro vision,  what  he  paid  for  an  [161] 
individual  component  would  have  nothing  to  do 
with  the  value. 

The  Court:  We  might  ])e  here  for  a  long  time 
if  the  insurance  company  was  going  to  conduct  an 
examination  as  to  what  he  paid  for  every  part  of 
a  completed  piece  of  equipment.  Do  you  intend 
to  go  into  that? 

Mr.  Castro:  I  am  talking  about  a  large  motor, 
your  Honor,  which  is  a  main  component  of  this 
sawmill. 

Mr.  Hilger:  Under  the  terms  of  the  policy  it  is 
immaterial.  The  evidence  is  the  tlimg  has  been 
sold  ])ut  remained  imdelivered,  and  the  x>olicy  speci- 
fically provides  as  to  inventory  sold  but  not  dcliv- 
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ered;  the  only  measure  of  value  is  the  sale  price 

thereof. 

The  Court:  I  am  inclined  to  think  your  op- 
ponent is  right  about  that  Mr.  Castro.  Of  course, 
you  have  a  perfect  right  to  cross-examine  as  to 
the  facts  concerning  the  value  of  the  sawmill  and 
the  facts  as  to  whether  or  not  it  was  sold,  how  much 
and  to  whom  and  circumstances  like  that,  Ixit  I 
think  the  inquiry  you  now  pursue  is  inmiaterial. 
I  will  sustain  the  objection. 

Q.  (By  Mr.  Castro)  :  Where  did  you  acquire 
the  carriage  for  the  sawmill  ?        A.     The  carriage  ? 

Q.    Yes. 

A.  That  I  don't  know.  I  think  that  was  from 
J.  &  W.  also. 

Q.  Where  did  you  acquire  the  feed  works  for 
the  sawmill?   [162] 

A.     That  I  don't  know. 

Q.  On  the  transaction  that  you  have  described 
■with  Dayton  Murray  Truck  Company,  didn't  you 
execute  a  written  contract  with  the  finance  com- 
pany of  the  General  Motors  Acceptance  Cori)ora- 
tion? 

A.     Did  I  furnish 

Q.  Did  you  execute  or  sign  a  contract  with  that 
finance  company?  A.     Yes. 

Q.  And  all  the  credit  which  was  given  on  that 
sawmill  was  $4,000,  wasn't  it? 

Mr.  Hilger:  I  object  to  that.  The  document 
would  be  the  best  evidence  of  what  it  shows. 

The  Court:     Sustained. 
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Q.  (By  Mr,  Castro)  :  Did  you  personally  nego- 
tiate mtli  Dayton  Murray  Truck  Company  for  the 
purchase  of  the  truck?  A.     No,  sir. 

Q.     Or  for  the  trade  of  the  sawmill? 

A.     No,  sir. 

Q.  After  the  fire  did  you  make  any  determina- 
tion whether  the  sawmill  was  repairable? 

A.     We  decided  it  was  not  repairable. 

Q.  Did  you  make  a  check  to  see  if  it  was  re- 
pairable ? 

A.  I  think  the  Dayton  Murray  representative 
came  over  immediately  afterwards.  [163] 

Q.  Did  you  make  any  check  to  see  whether  it 
was A.    Yes,  I  looked  at  it. 

Q.  Did  you  reach  any  conclusion  as  to  whether 
it  was  repairable  ? 

A.     I  would  say  it  was  not  repairable. 

Q.  There  was  some  salvage  in  the  sawmill, 
wasn't  there? 

A.  I  don't  think  there  would  be  any.  The  heat 
had  warped  all  the  cast  iron  and  steel  that  was  in 
the  sawmill. 

Q.    Was  there  any  salvage  in  the  motor  block? 

A.     That  I  don't  know. 

Q.  Weren't  you  advised  that  there  was  salvage 
in  the  motor  block? 

A.  No,  I  was  advised  that  there  was  not,  as 
far  as  that  goes. 

Q.  Didn't  Bud  Hall  advise  you  that  there  was 
salvage  ? 

A.     I  don't  think  he  ever  did.     I  am  not  too 
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familiar  with  details.    There  could  be  salvage  in  it. 
I  don't  know.     But  for  me  looking  at  it  there  is 
no  salvage  in  it. 

Q.  Will  you  look  at  your  examination  under 
oath  at  page  110,  commencing  at  line  4. 

The  Court:     How  is  that  material  to  the  case? 

Mr.  Castro:  The  cost  of  repair  is  an  offset  in 
the  value  of  the  article. 

The  Court:  Isn't  that  something  for  the  insur- 
ance company  to  take  care  of?  [164] 

Mr.  Castro :  No,  the  insurance  company  does  not 
under  the  policy  take  the  salvage. 

Mr.  Hilger:  Under  the  terais  of  this  particular 
policy  salvage  is,  I  submit,  absolutely  immaterial  as 
to  an  item  that  has  been  sold  but  remained  undeliv- 
ered. The  policy  specifically  says  the  loss  will  be  the 
sale  price  of  $7500  in  this  particular  instance.  Sal- 
vage, I  submit,  is  immaterial  as  to  this  particular 
item. 

The  Court:  That  was  what  I  was  wondering 
about.  I  do  not  see  what  materiality  salvage  has. 

Mr.  Castro :  If  a  man  sells  an  article  for  X  dol- 
lars and  there  is  a  fire,  and  after  the  fire  it  is  X 
dollars  minus  a  hundred,  their  damage  is  only  that 
difference,  is  it  not,  your  Honor? 

The  Court:  The  value  of  the  property  at  the 
time  I  think  would  be  the  test,  but  I  do  not  know 
what  you  mean  when  you  talk  about  salvage.  That 
is  a  different  matter,  isn't  it? 

Mr.  Castro:  When  you  have  an  automobile  acci- 
dent, your  Honor,  you  will  take  it  to  have  it  re- 
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paired.  You  determine  whether  it  is  worth  having 
repaired  or  whether  you  will  take  the  amount  that 
is  paid  for  the  car  in  its  then  condition,  and  its 
then  condition  would  represent  the  salvage. 

The  Court:  The  man  who  takes  the  insurance 
out,  who  insures  for  the  value  of  the  thing,  it  is  its 
value  after  [165]  it  is  damaged  that  counts,  isn't  it? 

Mr.  Castro :  Yes,  and  that  is  what  salvage  enters 
into  it. 

The  Court:  I  do  not  see  the  pertinency  of  your 
questions  here,  whether  somebody  told  him  there 
was  some  salvage  in  it. 

Mr.  Castro:  ISTiunber  1,  he  has  denied  there  Avas 
any  salvage  in  it,  and  then  I  asked  him  the  specific 
question  if  a  man  did  not  so  advise  him. 

The  Court:    That  would  be  all  hearsay. 

Mr.  Castro:  It  is  not  hearsay  as  to  this  man. 
He  was  present  at  the  time  of  the  conversation. 

The  Court:  It  is  hearsay  as  far  as  the  issue  is 
concerned.  The  fact  that  someone  may  or  may  not 
have  told  him  whether  there  was  some  salvage  in  it 
would  be  immaterial.  The  question  is  still  what  is 
the  value  of  it. 

Mr.  Hilger:  This  man  has  already  testified  to 
his  conclusion  that  it  had  no  salvage. 

The  Court:  I  do  not  see  the  i^ertinency  of  the 
cross  examination. 

Mr.  Castro :    I  will  withdraw  that. 

Q.    Was  that  a  Cummings  diesel  motor? 

A.    Yes,  it  was. 

Q.     Did   you   have   the   Cummings   diesel   motor 
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peojole  come  and  examine  that  engine  after  the  fire  ? 

A.    No. 

Q.  Did  the  Cmnmings  diesel  motor  peox)le  come 
and  examine  that  engine  after  the  fire  *? 

A.     No,  not  that  I  know  of. 

Q.  Did  Bud  Hall  of  the  Cimmiings  Diesel  Com- 
pany come  and  examine  that  motor  after  the  fire? 

Mr.  Hilger:  It  assmnes  a  fact  not  in  evidence. 
There  has  been  nothing  here  to  identify  Bud  Hall. 

Q.  (By  Mr.  Castro) :  Did  you  have  any  me- 
chanic examine  that  engine  after  the  fire? 

A.     Not  to  my  knowledge. 

Q.  Did  you  have  Bud  Hall  examine  that  engine 
after  the  fire?  A.     No,  I  did  not. 

Q.  Will  you  look  at  your  examination  under 
oath  at  page  110,  lines  4  to  17.  Read  those  questions 
and  answers,  please. 

(The    ^^'itness    perused    the    transcript    re- 
ferred to.) 

Q.     Have  you  read  those  questions  and  answers'? 

A.    Yes. 

Q.  On  October  12,  1956,  did  I  ask  you  in  the 
examination  the  following  questions: 

''Q.  You  haven't  checked  it  over  to  dctennine 
whether  or  not  it's  repairal)le? 

"A.     But  your  insurance  men  have. 

"Q.     I'm  asking  whether  you  did.  [167] 

*'A.    No. 

"Q.     Or  did  you  have  anybody  cheek  it  over? 

''A.    Yes. 

"Q.     Who  did  you  have  check  it  over? 
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"A.     Oil,  a  couple  of  mechanics. 

"Q.    Who  are  they? 

''A.     Bud  Hall  for  one. 

"Q.     Anybody  else? 

"A.  I  think  some  Cummings  engineer  checked 
it  over.  I  think  one  of  them  said  there  was  a  little 
salvage  in  the  block  of  the  motor. 

'*Q.    Who  was  the  Cummings  engineer? 

"A.     I  don't  know  who  he  was." 

Q.  Were  those  questions  asked  and  those  an- 
swers given?  A.     I  mil  explain. 

Q.  First,  were  those  questions  asked  you  and  did 
you  give  those  answers? 

A.  I  would  like  to  tell  you  how  that  happened, 
first. 

The  Court :    He  wants  to  know 

The  Witness :    I  would  say  that  is  correct. 

Q.  (By  Mr.  Castro)  :  Now,  after  that  examina- 
tion under  oath  this  document  was  submitted  to  you 
which  is  Exhibit  E,  was  it  not? 

A.    I  don't  know. 

Q.  Turning  to  page  158  of  that  document,  does 
that  page  [168]  bear  your  signature  ? 

A.     Yes,  it  does. 

Q.    Where  did  you  sign  that  document? 

The  Court :  This  is  wasteful  and  time-consuming. 
You  have  already  established  the  fact  that  he  gave 
certain  answers  to  certain  questions.  What  is  the 
next  question? 

Q.     (By  Mr.  Castro)  :    And  you  executed  this  docu- 
ment  
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The  Court:  Counsel,  he  has  answered  the  ques- 
tion. You  don't  have  to  go  into  that  any  further.  He 
said  he  did. 

Mr.  Hilger:    We  will  stipulate. 

Q.  (By  Mr.  Castro)  :  Yesterday  you  identified 
certain  fijiancial  statements.  You  had  given  those 
statements  to  the  Crocker  Anglo  Bank. 

A.    My  son  had,  yes. 

Q.  Did  you  authorize  your  son  to  give  them  to 
the  bank?  A.    Yes,  sir. 

Q.     TMio  prepared  those  financial  statements? 

A.     Our  bookkeeper. 

Q.     Who  was  your  bookkeeper? 

A.  Ellen  Van  Harpen  was.  I  think  she  was  the 
bookkeeper  at  that  time,  yes. 

Q.  Referring  to  Plaintiff's  Exhibit  No.  17,  the 
financial  statement  at  the  close  of  business  in  De- 
cember, 1954,  who  prepared  that  one  ? 

A.  I  imagine  my  son  and  one  of  our  bookeepers. 
I  believe  [169]  we  had  Mrs.  Thrasher  at  that  time. 

Q.  I  will  show  you  Exhibit  18,  which  is  the  fi- 
nancial statement  as  of  the  end  of  business  on  May 
31st  1956.  Who  prepared  that  one? 

A.  I  think  that  must  have  been  my  son  and 
Mrs.  Van  Harpen. 

Q.  Referring  to  Exhibit  18,  that  is  a  false  docu- 
ment, is  it  not? 

A.  I  would  like  to  have  you  explain  to  me  which 
is  18. 

Q.  That  is  the  one  which  is  numbered  18,  the 
one  as  of  June  1,  1956. 
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A.     I  would  say  it  was  not  a  false  docmnent. 

Q,  You  went  through  it  thoroughly  before  you 
signed  it? 

A.  I  hired  my  son  for  that,  and  he  was  well 
capable  of  it,  and  anytliing  he  asked  me  to  sign  I 
would  sign  it. 

Q.    And  you  read  it  over  before  you  signed  it? 

A.     No,  I  never  did  read  it  over. 

Q.  Did  you  read  it  over  before  you  testified  in 
this  Courtroon  yesterday  that  all  the  facts  therein 
were  true  except  a  piece  of  property  at  fresh  water? 

A.  I  have  always  taken  my  son's  word  for  it, 
and  everything  he  told  me  I  found  to  be  true. 

Mr.  Castro :  I  move  to  strike  that  as  not  respon- 
sive to  the  question. 

The  Court:  He  asked  you  whether  yon  read  it 
over. 

A.     No.  [170] 

Q.  (By  Mr.  Castro)  :  Did  you  personally  own 
the  property  which  is  listed  as  being  at  Ogden, 
Utah?  A.     No.  My  wife  did. 

Q.    As  of  June  1 

Mr.  Hilger:    What  was  that  answer? 

The  Court :    He  said  his  wife  did. 

Q.  (By  Mr.  Castro)  :  Did  you  have  any  record 
title  in  that  property? 

A.    I  have  never  had  any  record  title  in  it. 

Q.  That  has  been  your  wife's  separate  property 
during  your  entire  marriage  life,  has  it  not? 

A.     Yes. 

Q.     Under  "mortgages  on  real  estate"  you  have 
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listed   the   amount   of  money   that   you   owed   Mr. 

Abrahamsen  as  of  June,  1956? 

A.     If  it  is  on  there  I  had. 

Q.     It  does  not  appear  to  be  on  there. 

A.     In  what  month  ? 

Q.  The  month  for  which  that  is  given,  Jime  1, 
1956. 

A.  I  don't  believe  I  owed  him  any  money  at  that 
time. 

Q.  Didn't  you  owe  Mr.  G.  Abrahamsen  a  sum,  in 
excess  of  $13,000  on  a  second  deed  of  trust  in  Jime, 
the  first  of  June,  1956? 

Mr.  Hilger:  To  shorten  this,  there  is  a  deed  of 
trust  in  the  amount  of  $19,600  as  shown  on  this  bal- 
ance sheet  that  is  payable  to  Alfred  Leen.  [171] 
That  might  help  to  move  things  along. 

The  Court. :    If  that  is  the  same  item 

Mr.  Hilger:    I  believe  it  to  be. 

Q.  (By  Mr.  Castro)  :  Did  you  execute  a  note  to 
Mr.  Leen?  A.     No,  sir. 

Q.     Did  you  execute  a  deed  of  trust  to  Mr.  Leen? 

A.     No,  I  don't  think  I  did. 

Q.  You  executed  a  note  to  Mr.  Abrahamsen, 
didn't  you? 

Mr.  Hilger:  I  will  object  to  that.  If  there  is  a 
note  and  deed  of  trust,  the  contents  of  which  are 
being  discussed,  I  tliink  the  notes  and  deed  of  trust 
would  be  the  best  evidence  of  what  they  contain. 
All  soi-ts  of  confusion  could  grow  out  of  something 
like  this. 
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Mr.  Castro :  There  is  no  confusion.  It  is  in  black 
and  white. 

Mr.  Hilger:  Then  I  will  renew  my  objection  that 
as  to  any  docmnent  referred  to  the  document  itself 
is  the  best  evidence. 

The  Court:  I  will  sustain  the  objection.  I  am  not 
going  to  spend  a  lot  of  time  on  something  that  may 
make  for  confusion  if  there  are  dociunents  that 
show  exactly  what  happened. 

Q.  (By  Mr.  Castro) :  Under  Schedule  1,  refer- 
ring to  insurance,  you  represented  to  the  bank  that 
you  had  $155,000  worth  of  fire  insurance  on  the 
building.  Do  you  see  that? 

A.  I  never  jDrepared  this.  I  don't  know  whether 
that  is  [172]  true  or  false. 

Q.  That  is  what  that  statement  contains,  is  it 
not? 

A.  I  would  like  to  ask  m,y  counsel,  Mr.  Hilger, 
if  that  is  correct. 

The  Court:    You  do  not  know? 

A.     I  don't  know. 

Q.  (By  Mr.  Castro):  Did  you  have  $155,000 
fire  insurance  on  any  buildings  on  June  1,  1956  ? 

A.     I  don't  know. 

Mr.  Hilger:  There  is  nothing  on  there  that  re- 
stricts it  to  one  building.  There  are  several  build- 
ings. 

Q.  (By  Mr.  Castro) :  Did  you  have  several 
l)ni]dings  which  would  have  total  fire  insurance  of 
$155,000  as  of  June? 

A.     I  don't  know.  I  never  kept  track  of  it. 
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Q.  This  profit  and  loss  statement  asks  you  to  set 
forth  the  amount  of  merchandise  which  you  had  as 
of  June  1,  1956,  did  it  not? 

The  Court:  That  calls  for  something  that  is  in 
the  docmnent,  doesn't  it? 

Mr,  Castro:  I  am  refreshing  his  memory  and 
asking  a  question  about  it. 

The  Court:  I  am  doubtful  as  to  the  materiality. 
What  has  this  got  to  do  with  how  much  money  the 
insurance  company  owes  on  the  fire? 

Mr.  Castro :  Right  now  he  is  asking  for  101,000 
[173]  board  feet  of  lumber  which  is  involved  in  that 
particular  statement,  your  Honor. 

The  Court:  Yes,  but  you  asked  him  about  some 
profit  and  loss  statement  and  mortgages. 

Mr.  Hilger:  We  will  stipulate  that  as  of  June  1, 
1956,  this  Acceptance  sheet  showed  $28,000  in  inven- 
tory in  the  building. 

Q.  (By  Mr.  Castro)  :  Wliat  part  of  that  inven- 
tory was  in  inventory  which  was  being  processed? 

A.     That  was  in  the  building. 

Q.  And  you  had  $9,000  in  round  figures  of  being 
processed  in  the  building  June  1,  1956  ? 

A.  That  I  don't  know.  I  know  we  did  a  lot  of 
remolding  stock  and  everything  in  the  building. 

Q.  Did  you  have  $18,280  of  finished  merchandise 
as  of  June  1,  1956? 

A.  We  had  a  lot  of  stock  in  there  and  these  fig- 
ures show  that  we  must  have  had  it. 

Q.  And  those  are  figures  that  were  put  there  by 
your  son  Harold  Dee? 


200  Boston  Insurance  Company  vs. 

(Testimony  of  Hyrmn  Jensen.) 

A.  Harold  Dee  and  our  bookkeeper.  I  think  our 
bookkeeper  put  those  figures  there. 

Q.  Do  you  know  whether  or  not  your  bookkeeper 
put  those  figures  there? 

A.     No,  sir,  I  do  not.  [174] 

Q.  How  much  merchandise  did  you  buy  after 
June  1  up  to  the  time  of  the  fire,  June  25th  ? 

A.    I  don't  know. 

Q.     Approximately?  A.     I  don't  know. 

Q.  Did  you  buy  any  merchandise  after  you  gave 
that  financial  statement  ivp  to  the  time  of  the  fire? 

A.     I  don't  know. 

Mr.  Castro:  Comisel,  do  you  have  a  cox)y  of  his 
1955  tax  return? 

Mr.  Hilger :  I  have  only  a  copy  that  is  unsigned, 
unexecuted,  of  his  State  return. 

Q.  (By  Mr.  Castro)  :  With  reference  to  that  fi- 
nancial [175]  statement.  Exhibit  18,  didn't  you  have 
notes  payable  of  more  than  $5,000  at  the  time  you 
gave  this  financial  statement  on  Jime  1,  1956? 

A.     To  whom? 

Q.     To  anybody. 

A.     I  might  have.  I  owed  money. 

Q.  The  financial  statement  states  that  you  owed 
a  note  to  the  bank  for  $5,000. 

A.     That  was  business  money,  yes. 

Q.     Did  you  owe  other  notes? 

A.    I  may  have. 

Q.  Under  the  paragraph  of  ''Other  notes  pay- 
able" it  was  [175]  left  blank.  How  much  did  you 
owe  on  other  notes?  A.     I  don't  know. 
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Q.  How  much  did  you  owe  in  accounts  payable 
as  of  June  1,  1956?  A.     That  we  owed? 

Q.     Yes.  A.     I  don't  know. 

Q.  Exhibit  8  says  "Accounts  Payable  past  due 
$3,500."  A.     That  is  probably  what  it  was. 

Q.  Didn't  you  owe  substantially  more  than 
$3,500? 

A.  That  I  couldn't  tell  you.  I  didn't  keep  the 
books.  I  never  did.  My  son  was  hired  to  do  that  and 
that  was  his  job.  And  I  could  say  every  time  we 
furnished  a  financial  statement  the  bank  sent  a  man 
down  to  look  it  over,  and  they  always  okayed  it. 

Mr.  Castro :  I  move  to  strike  that  as  not  respon- 
sive to  the  question. 

The  Court:    What  Avas  the  question? 

Mr.  Castro:  I  asked  him  if  ho  owed  substan- 
tially in  excess  of  $3,500  on  accounts  payable  as  of 
the  date  he  gave  this  statement. 

The  Court:    That  is  only  partly  responsive. 

A.     I  don't  know. 

The  Court:  I  will  allow  it  to  stand.  You  can  ask 
him  some  more  questions,  [176] 

Q.  (By  Mr.  Castro) :  Did  your  accounts  pay- 
able increase  between  June  1  and  the  date  of  the  fire 
on  the  25th  ?  A.     Did  what  ? 

Q.  Did  your  accounts  payable  increase  between 
June  1  up  to  the  time  of  the  fire  ? 

A.     I  don't  know. 

Q.     Did  they  decrease? 

A.  I  don't  know.  I  never  kept  the  books  at  any 
time. 
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Q.  Wasn't  your  bank  account  closed  out  between 
June  1  and.  June  25"? 

A.  The  bank  account  was  closed  out  on  the  22nd 
of  June. 

Q.    Was  that  closed  out  by  an  attachment? 

A.    Yes,  it  was. 

Q.     How  much  was  the  attachment? 

A.     That  I  don't  remember. 

Q.  Did  you  reopen  that  bank  account  after 
June  21  up  to  the  time  of  the  fire?  A.     No. 

Q.  As  of  the  first  of  1956  did  you  take  an  inven- 
tory of  your  merchandise  and  stock  in  this  build- 
ing? A.     I  imagine  they  did. 

Q.  Is  the  closing  inventory  figure  given  in  Ex- 
hibit 18,  $15,478.11,  the  inventory  as  it  was  actually 
taken  ? 

A.  The  bookkeeper  and  our  son  okayed  it  and 
put  it  there;  I  would  say  yes.  [177] 

Q.  To  your  knowledge  was  there  any  additional 
inventory  there? 

A.     I  always  had  my  son  take  care  of  the  books. 

Q.  To  your  knowledge  was  there  any  additional 
inventory  at  the  time  referred  to? 

Mr.  Hilger :    To  what  date  are  we  now  referring  ? 

Mr.  Castro :  Referring  to  Exhibit  18,  which  was 
the  proof  of  loss  on  June  1,  1956,  containing  a  state- 
ment fixing  an  inventory  of  $15,478.11. 

Mr.  Hilger:  I  doubt  if  any  proof  of  loss  was 
filed  on  the  date  given,  counsel. 

Mr.  Castro:  I  am  not  talking  about  a  proof  of 
loss. 
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Mr.  Hilger:  You  stated  proof  of  loss.  You  may 
not  have  meant  it. 

Mr.  Castro :    Profit  and  loss  statement. 

Mr.  Hilger:  I  am  going  to  object  to  that  as  being 
too  remote  from  the  date  of  June  5,  1956,  as  to  what 
might  or  might  not  have  been  in  there.  We  have 
gone  back  to  December  31,  1955,  which  is  six-and- 
a-half  months  prior  to  the  fire,  and  what  inventoiy 
was  there  on  that  date  has  absolutely  no  connection. 

The  Coui't:  Is  that  what  you  are  reading  from, 
a  profit  and  loss  statement  for  1955? 

Mr.  Castro:  June  1,  1956,  to  which  is  attached  a 
profit  and  loss  statement  dated  December  31,  1955. 

The  Court :  Then  it  is  a  profit  and  loss  statement 
for  1955  that  you  are  referring  to. 

Mr.  Castro:  No,  I  am  referring  to  a  profit  and 
loss  statement  which  is  Exhibit  18,  which  was  under 
date  of  June  1,  1956,  and  attached  to  it  on  the  inside 
is  a  profit  and  loss  statement  reflecting  the  inven- 
tory as  of  the  close  of  business  in  1955. 

Mr.  Hilger:  And  the  specific  question  has  to  do 
with  the  inventoiy  of  December  31,  1955,  which  I 
submit  is  too  remote  in  time  to  have  anything  to  do 
with  the  existence  or  non-existence  of  an  inventory 
on  June  25,  1956. 

The  Court:  I  think  the  objection  is  good.  Mr. 
Castro,  before  we  recess,  I  do  not  quite  imderstand 
what  the  financial  condition  of  this  plaintiff  has  to 
do  with  the  claim  of  fire  loss. 

Mr.  Castro:  We  are  offering  evidence  of  finan- 
cial condition  relating  to  motive. 
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The  Court :    Relating  to  what  ? 

Mr.  Castro:    Motive. 

The  Court:  Then  I  mil  sustain  your  objection 
until  you  lay  some  foundation  for  it.  You  mjean 
motive  in  connection  with  the  charge  of  arson? 

Mr.  Castro :    That  is  correct. 

The  Court :  I  think  in  the  interest  of  justice  the 
Court  should  require  some  preliminary  foundation 
before  permitting  that  sort  of  cross  examination. 
I  am  overruling  the  [179]  objection  without  preju- 
dice to  your  renewing  this  examination  in  the  event 
that  there  is  some  further  foundation  laid. 

Mr.  Castro :    I  understood  you  were  sustaining  it. 

The  Court:  I  am  sustaining  the  objection  with- 
out prejudice  to  your  renewing  the  examination  at  a 
later  time. 

Mr.  Castro :    Thank  you. 

The  Court :    I  think  I  interrupted  you. 

Q.  (By  Mr.  Castro)  :  Did  you  receive  the  orig- 
inal of  the  letter  dated  October  8,  1956,  addressed 
to  you  and  Dee  Jensen? 

A.    Did  I  receive  a  letter? 

Q.    Yes.  A.    No. 

Q.  Did  Mr.  Frederick  Hilger  give  you  such  a 
letter  telling  you  you  had  to  appear  for  examination 
on  October  12?  A.     I  don't  remember. 

Mr.  Hilger:  We  will  stipulate  that  the  letter  was 
sent  and  received. 

Mr.  Castro:    Do  you  have  that  letter? 

Mr.  Hilger:    I  have  the  letter. 
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Mr.  Castro :  May  we  offer  this  in  evidence  at  this 
tmie  as  Defendant's  next  in  order? 

The  Court:    Any  objection'? 

Mr.  Hilger:    No  objection. 

(The  letter  referred  to  was  thereupon  re- 
ceived in  evidence  and  marked  Defendant's  Ex- 
hibit H.)   [180] 

Q.  (By  Mr.  Castro)  :  In  that  letter  I  asked  you 
to  produce  all  docmnents  relating  to  and  establish- 
ing the  title  of  the  property,  including  the  books  of 
account,  bills,  invoices  and  other  vouchers  or  certi- 
fied copies  thereof,  if  originals  be  lost,  covering  all 
the  property  described  in  the  proofs  of  loss  there- 
tofore filed  by  you.  Do  you  recall  that? 

A.  No,  I  never.  Why  should  I  do  that,  because 
you  had  access  to  all  the  records  at  all  times  down 
at  the  buildings.  The  doors  were  burned  down,  and 
I  was  refused  to  take  them  out,  and  the  insurance 
men  were  going  over  them  real  often. 

Mr.  Castro :  I  move  to  strike  that  as  not  respon- 
sive to  the  question. 

Mr.  Hilger:  I  think  the  witness  is  confused 
about  the  subject  matter  of  this  letter.  The  record 
reveals  about  August  8th 

Mr.  Castro :  I  would  like  the  ruling,  your  Honor, 
on  my  motion. 

The  Court:  You  have  me  confused,  too.  All  this 
seems  to  me  to  be  somewhat  immaterial  and  time- 
consuming. 

Mr.  Castro:  This  is  the  basis  for  the  invoices 
which  have  been  requested. 
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The  Court:  The  letter  has  been  received  in  evi- 
dence. Now  what  do  you  want  from  the  witness? 

Q.  (By  Mr.  Castro) :  Did  you  produce  any  of 
the  invoices  that  we  asked  to  have  iDroduced  in  the 
letter  of  October  8,  1956?  [181] 

A.  I  had  a  request  from  Mr.  Hilger — I  don't  re- 
member what  time  it  was — to  go  down  and  pick  up 
all  the  invoices  and  everything  I  could  find  in  the 
building,  and  they  were  scattered  from  the  office 
back  all  over,  and  I  did  pick  up  everything  that  I 
could  find  that  had  any  writing  on,  and  brought 
them  up  to  Mr.  Hilger's  office. 

Q.  Thereafter  were  you  told  that  there  were  no 
records  relating  to  sales  to  you  of  merchandise  dur- 
ing 1956  found? 

A.     No,  I  didn't  talk  to  anybody  about  it, 

Q.  You  had  no  conversation  after  you  took  the 
records  to  Mr.  Hilger's  office? 

A.  He  asked  me  if  that  was  all,  and  I  said  yes, 
all  I  could  pick  up.  The  biggest  part  of  them  was 
rotted  and  wet. 

Q.  After  that  they  were  brought  to  the  office, 
and  didn't  you  receive  a  notice  requiring  the  pro- 
duction of  invoices  for  purchases  during  1956  ? 

A.     No,  I  did  not. 

Q.  Didn't  Mr.  Hilger  tell  you  that  you  were  to 
produce  invoices  for  purchases  during  1956  ? 

A.  Yes,  sir,  he  did.  That  is  what  I  went  down 
and  picked  up. 

Q.  Did  you  produce  any  invoices  for  purchases 
during  the  year  1956? 
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A.     I  don't  know.  They  are  all  in 

The  Court:  Let  me  shorten  this.  I  think  I  see 
what  [182]  counsel  is  getting  at. 

Q.  Did  you,  after  your  lawyer  told  you,  and  you 
went  down  and  handed  up  your  records 

A.    I  did. 

Q.    did  you  turn  over  all  of  the  records  you 

could  find?  A.    Yes. 

Q.  Were  there  any  records  that  you  found  that 
you  did  not  turn  over  ? 

A.     No,  sir,  there  was  none  that  I  knew  of. 

Q.  Did  your  lawyer  tell  you  there  were  not  any 
invoices  for  1956  in  the  records  which  you  turned 
over  ?  A.     No,  I  don't  believe  he  did. 

Q.  (By  Mr.  Castro)  :  Did  your  lawyer  ever  ask 
you  to  get  copies  of  sales  invoices  for  1956? 

A.    No. 

The  Court:  Perhaps  we  had  better  take  a  recess 
at  this  time.  I  think  I  ^vill  ask  you  to  come  back  a 
little  earlier  today  and  see  if  we  can't  move  along 
in  this  case.  We  will  adjourn  until  a  quarter  to 
two.  [183] 

Wednesday,  September  25,  1957 

1 :45  o'clock  p.m. 

Mr.  Castro:     At  the  recess  I  was  handed  a  copy 

of  the  1955  tax  return  of  Mr.  Jensen,  your  Honor, 

by  counsel,  and  I  would  ask  that  it  be  marked  for 

identification  at  this  time. 

(The  copy  of  the  income  tax  return  referred 
to  was  thereupon  marked  Defendant's  Exhibit 
I  for  identification.) 
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Q.  (By  Mr.  Castro)  :  Mr.  Jensen,  following  re- 
ceiiDt  of  our  letter  of  October  8,  1956,  which  is  De- 
fendant's Exliibit  H,  did  you  look  for  any  of  the 
invoices  that  were  requested? 

A.     I  never  received  the  letter  at  all  at  no  time. 

Q,  Would  you  look  at  this  letter,  Mr.  Jensen, 
and  tell  me  whether  you  recall  that  you  received 
that  letter?  A.     No,  sir,  I  never  did. 

]Mr.  Hilger:  I  think  to  save  time  it  can  be  stipu- 
lated that  it  was  received  and  directed  to  my  atten- 
tion, and  I  discussed  it  with  the  witness  on  or  about 
the  day  its  date  bears. 

The  Court :  Counsel,  in  order  that  there  will  not 
be  any  misunderstanding  about  it,  I  see  this  letter 
is  addressed  to  the  counsel. 

Mr.  Castro:  No,  it  is  addressed  to  Mr.  & 
Mrs. 

The  Court:  It  was  in  care  of  Frederick  Hilger, 
Attorney  at  Law ;  so  obviously  he  got  the  letter  and 
not  the 

Mr.  Hilger:  And  I  stipulated  twice  that  I  did 
get  [184]  the  letter  and  that  I  discussed  its  contents 
vith  Mr.  Jensen  after  examination  of  the  record 
was  made  by  Mr.  Stearns  and  Mr.  Mitchell,  repre- 
sentatives of  the  Boston  Insurance  Company. 

Q.  (By  Mr.  Castro)  :  Now  on  October  12th  dur- 
ing your  examination  under  oath  did  we  discuss  the 
subject  of  whether  you  were  to  obtain  copies  of  the 
invoices  which  were  missing? 

A.  I  don't  remember  whether  we  did  or  not.  If  I 
said  I  did  in  this  it  would  be  correct  either  wav. 
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Mr.  Castro:  At  this  time,  your  Honor,  I  would 
ask  to  read  into  the  record  from  the  examination 
under  oath  page  154,  commencing  at  line  19,  coim- 
sel,  to  page  155,  line  19: 

"Q.  (To  Mr.  Jensen)  Now,  with  reference  to  the 
docmnents  have  you  requested  any  of  the  people 
that  sold  you  merchandise  to  give  you  copies  of 
vouchers,  invoices  or  bills  showing  the  merchandise 
that  you  have  received? 

*'A.    Well,  we  already  had  those  bills. 
"Q.    You  have  all  the  bills  then  for  the  merchan- 
dise that  was  received? 

"A.  Yes,  did  have.  I  don't  know  whether  we  got 
them  now  or  not. 

"Mr.  Castro:  Now  on  the  records  that  have  been 
produced,  Mr.  Hilger,  those  contained  in  this  con- 
tainer, do  they  contain  any  invoices? 

"Mr.  Hilger:  They  contain  cei*tain  invoices, 
[185]  yes,  the  remainder  of  the  invoices  are  down 
at  the  office  available  for  your  inspection.  They  are 
bulky  and  also  quite  dirty. 

''Mr.  Castro:  Those  are  the  invoices  which  Mr. 
Stearns  saw  earlier,  isn't  that  right? 

"Mr.  Hilger:  Yes.  I  think  the  record  should  also 
reveal  that  notice  of  intention  to  take  this  deposi- 
tion was  not  received  until  October  the  10th,  two 
days  ago.  It  has  been  impossible  to  get  any  copies 
made  of  any  missing  invoices;  in  the  interim  if 
there  is  any  specific  requCvSt  made,  why,  I  feel — ^be 
assured  that  we're  quite  willing  to  have  such  copies 
prepared,  but  we'll  have  to  have  a  little  more  time. 
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"Mr,  Castro:  That's  satisfactory  on  that,  and  I 
can  give  Mr.  Stearns  the  information  and  he  can 
write  the  letter  directing  your  attention  to  what  in- 
voices he  wants. 

"Mr.  Hilger:    That's  satisfactory." 

Mr.  Hilger:    I  have  no  objection  to  that. 

Q.  (By  Mr.  Castro)  :  After  that  examination 
mider  oath,  Mr.  Jensen,  did  you  ask  any  of  the  peo- 
ple who  sold  to  you  for  copies  of  invoices? 

Mr.  Hilger:  I  object.  The  offer  here  was  in  re- 
quest for  specific  invoices,  they  would  then  be  fur- 
nished. There  is  [186]  nothing  in  the  record  to  show 
any  request  was  made  for  specific  invoices  after 
that  date. 

Mr.  Castro:  You  have  our  letter  of  October  19, 
1956? 

Mr.  Hilger:    I  have  many  letters. 

The  Court :  ISTow  we  are  getting  into  correspond- 
ence between  the  attorneys  concerning  these  mat- 
ters, but  that  has  nothing  to  do  with  it.  Let  us  get 
through  with  this  witness.  He  didn't  know  anything 
about  that  apparently. 

Q.  (By  Mr.  Castro)  :  Did  Harold  Dee  Jensen 
appear  for  the  examination  under  oath? 

A.     Yes. 

Q.  Did  Harold  Dee  Jensen  appear  for  the  exam- 
ination under  oath  on  October  12,  1956  ? 

A.    I  don't  think  he  did  at  that  time. 

Q.     Did  he  appear  at  the  office  on  that  day? 

A.     No,  not  that  I  know  of. 

Q.     Did  he  appear  on  any  other  occasion  prior  to 
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the    time    you    filed    the    lawsuit    for    examination 

under  oath? 

Mr.  Hilger:  I  mil  object.  This  is  totally  inmia- 
terial.  There  is  no  showing  that  it  was  the  duty  of 
Harold  Dee  Jensen  to  api^ear  any  place  at  the  re- 
quest of  the  insurance  carrier.  He  was  not  the  in- 
sured under  the  policy. 

The  Court:    I  will  sustain  the  objection. 

Q.  (By  Mr.  Castro)  :  Did  you  see  Harold  Dee 
Jensen  on  the  morning  of  the  examination  imder 
oath?  [187] 

A.     Under  my  examination 

Mr.  Hilger:    Objection. 

The  Court:    Same  ruling. 

Mr.  Castro:  I  would  like  to  lay  a  foundation, 
your  Honor.  That  is  what  I  am  trying  to  do. 

The  Court:  What  difference  does  it  make 
whether  he  saw  him  or  did  not  see  Mm?  Wliat  has 
that  got  to  do  with  it? 

Mr.  Castro:  There  are  cases  that  hold,  your 
Honor,  that  you  are  entitled  to  examine  the  em- 
ployee under  oath  on  these  losses. 

The  Court:  What  has  that  got  to  do  with  the 
examination  of  this  witness?  If  you  want  to  make  a 
point  of  it  all  you  have  to  do  is  to  show  you  re- 
quested the  examination  but  he  did  not  appear. 
I  do  not  see  how  that  is  material  in  the  examination 
of  this  witness. 

Mr.  Castro :  I  want  to  show  this  witness  sent  him 
out  of  toAvn  that  morning. 

The  Witness:    That  is  a  lie. 
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Mr.  Hilger:  Does  that  answer  the  question, 
counsel  ^ 

Mr.  Castro:  I  move  to  strike  that  out  as  not 
responsive. 

The  Court:  I  don't  know.  You  brought  it  on 
yourself,  counsel.  You  made  a  statement  as  an  offi- 
cer of  the  Court  that  this  witness  did  something 
that  is  not  only  unconscionable  but  perhaps  imlaw- 
ful,  and  he  has  a  right  to  respond  to  that.  I  will 
[188]  allow  the  answer  to  stand. 

Mr.  Castro:    May  I  cross  examine  him? 

The  Court:  I  will  hold  that  this  type  of  exam- 
ination is  at  this  point  immaterial. 

Mr.  Castro:  Then  may  I  ask  that  the  answer  be 
stricken  from  the  record,  since  I  am  deprived  of 
cross  examination'? 

The  Court:  No.  I  will  allow  the  answer  to  stand 
for  the  reason  I  have  stated.  I  am  not  going  to 
elaborate  on  it.  I  have  already  stated  the  reason  for 
the  Court's  ruling. 

Q.  (By  Mr.  Castro)  :  On  the  morning  of  the 
examination  under  oath  did  you  furnish  Dee  Jensen 
your  car  to  leave  the  City  of  Eureka? 

Mr.  Hilger:  I  will  object  to  that  as  totally  im- 
material. 

The  Witness:    I  can  answer.  No. 

The  Couii;:    I  will  sustain  the  objection. 

Q.  (By  Mr.  Castro)  :  On  the  morning  of  the 
examination  under  oath,  did  you  know  that  Dee 
Jensen  was  requested  to  appear  for  that  examina- 
tion under  oath? 


Hyrum  Jensen  213 

(Testimony  of  Hynun  Jensen.) 

Mr.  Hilger:    I  object  to  that  as  immaterial. 

The  Court:     Sustained. 

Q.  (By  Mr.  Castro)  :  On  the  morning  of  the 
examination  under  oath  you  sent  Dee  Jensen  out  of 
the  City  of  Eureka,  didn't  you? 

Mr.  Hilger:  I  will  object  to  that  and  cite  it  as 
[189]  misconduct  of  counsel,  in  addition  to  being 
immaterial. 

The  Court:  I  will  sustain  the  objection,  and  if 
counsel  persists  in  this  examination  I  will  take  fur- 
ther measures.  You  have  already  asked  that  ques- 
tion and  he  answered  it  in  quite  emphatic  terms, 
and  I  do  not  think  there  is  need  to  repeat  it. 

Mr.  Castro:  May  I  make  an  offer  of  proof  in 
tha,t  regard,  your  Honor  *? 

The  Court:  If  you  want  to  make  an  offer  of 
proof  we  will  excuse  the  Jury.  I  do  not  want  you  to 
have  any  prejudice  as  the  result  of  it. 

Mr.  Castro:  I  would  like  to  make  an  offer  of 
proof  on  the  subject. 

The  Court:  All  right.  Take  the  Jury  out  for  a 
brief  recess. 

(Thereupon,   the   Jury   left  the   Courtroom, 
and  in  their  absence  the  following  occurred:) 

Mr.  Castro :  Referring  to  page  153  of  the  exam- 
ination under  oath,  I  offer  to  prove  the  following, 
commencing  at  line  26 : 

"Mr.  Hilger:  I  directed  Mr.  Dee  Jensen's  atten- 
tion to  the  fact  that  he  had  been  requested  here. 

"Mr.  Castro:  The  record  can  show  that  he  has 
not  appeared  here  today,  is  that  correct? 
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"The  Witness:     I  haven't  seen  him  here.   [190] 

"Mr.  Castro:    You  say  he  went  to  Orick? 

"A.  I  think  he  did.  He  was  talking  about  it, 
Orick  or  Areata,  I  don't  know  which,  don't  know 
how  long  he  was  going  to  go  or  anything  about  it. 

"Q.     Is  he  working  at  the  present  time? 

"A.     Once  in  awhile. 

"Q.     For  whom"?  "A.     For  me. 

"Q.     A^niere'?  "A.     In  the  yard. 

"Q.     Is  he  working  for  you  today? 

''A.     Yes,,  sir. 

"Q.    What  did  you  send  him  to  do? 

"A.     Buy  some  lumber. 

"Q.    Where? 

''A.  Areata,  Brookings  or  Orick,  anywhere  he 
could  buy  some. 

'^Q.  And  did  you  furnish  him  transportation 
for  it?  "A.     Yes,  sir." 

Page  152,  commencing  at  line  18 : 

"]Mr.  Castro:    Now  where  is  your  son  Dee  today? 

"A.     I  don't  know,  up  in  Orick  somewhere. 

"Q.     Did  you  see  him  today? 

"A.    Yes,  this  morning.  [191] 

"Q.    Did  you  see  him  here  in  Eureka  today? 

"A.    Yes. 

"Q.     Did  you  talk  to  him?  "A.     Yes. 

"Q.  Have  you  talked  to  him  about  appearing 
here  at  this  examination  today? 

"A.     I  told  him  I  was  going  to  be  here. 

"Q.     Did  you  request  him  to  be  here? 

"A.     No,  sir. 
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"Q.  Did  you  ask  him  whether  he  was  going  to 
be  here?  "A.     No,  sir. 

"Q.  Did  he  tell  you  that  he  had  been  requested 
to  be  here"?  "A.     No,  sir. 

"Q.  How  did  you  receive  your  request  to  be 
here?  "A.    Mr.  Hilger  asked  me. 

"Q.     Did  he  give  you  any  letter? 

"A.     No,  sir. 

'^'Q.  Did  he  tell  you  how  he  happened  to  make 
that  request? 

"A.  Told  me  he  wanted  me  to  come  up  and  take 
an  oath  and  testify. 

"Mr.  Castro:  Mr.  Hilger,  did  you  give  him  the 
letter  which  we  sent  in  care  of  you  for  him?  [192] 

"Mr.  Hilger:  No,  I  didn't.  I  directed  him — ^his 
attention  to  the  fact  that  he  was  called  up  here  to 
testify  as  per  request  contained  in  the  letter. 

"Mr.  Castro:    Did  you  receive  the  original  letter? 

"Mr.  Hilger:    Yes. 

"The  Witness:    I  imagine. 

"Mr.  Castro:  And  also  addressed  to  Dee  Jensen, 
did  you  call  it  to  his  attention? 

* '  The  Witness :    No,  I  didn  't. 

"Mr.  Castro:    I  am  asking  Mr.  Hilger." 

And  then  it  continues  from  the  point  I  just 
started  to  read.  The  record  and  the  evidence  so  far, 
apart  from  this  subject  matter,  is  that  the  witness 
has  constantly  referred  to  the  fact  that  Dee  Jensen 
had  charge  of  the  inventory.  Dee  Jensen  had  charge 
of  the  information  that  went  into  the  inventory.  He 
had  charge  of  the  information  which  went  into  the 
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financial  statements  which  have  been  admitted  in 
evidence  on  Plaintiff's  behalf,  and  this  mtness 
states  he  has  no  knowledge,  and  he  accepts  the  word 
of  Dee  Jensen  concerning  what  is  in  there.  Those 
matters  are  all  relevant  to  the  defense  of  this  case, 
and  that  was  one  of  the  reasons  why  we  had  asked 
for  the  examination  of  Dee  Jensen. 

The  Court:  What  is  it  that  you  want  to  prove? 
What  [193]  is  it  that  you  want  to  get? 

Mr.  Castro:  I  would  like  to  take  e^ddence  such 
as  I  have  read  to  this  Court  at  this  time,  because 
it  would  constitute  a  defense  of  the  failure  to  pro- 
duce Dee  Jensen  at  that  examination  under  oath. 

The  Court:  Specifically  what  is  it  you  want  to 
do,  Mr.  Castro?  Do  you  want  the  questions  and  an- 
swers that  you  read  from  this  record,  is  that  the 
testimony  that  you  want  to  present? 

Mr.  Castro:  That  is  correct,  to  support  the  de- 
fense in  the  case  that  Dee  Jensen  was  required  to 
appear  and  did  not  appear  at  the  examination  un- 
der oath.  As  part  of  his  employment  he  was  sent 
out  of  town. 

The  Court:  You  have  already  elicited  from  the 
witness  the  fact  that  Dee  Jensen  was  not  present  at 
that  hearing  on  that  day.  You  have  already  brought 
that  out. 

Mr.  Castro:  I  wanted  to  show  the  further  cir- 
cumstance that  his  father  sent  him  out  of  town  on 
that  particular  occasion  when  he  was  requested  to 
be  there  for  the  examination  under  oath. 

Mr.  Hilger:     Number  1,  your  Honor,  if  I  may 
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comment  a  bit,  this  statement  under  oatli  reveals 
that  this  witness  did  not  at  the  time  he  was  called 
for  his  examination  know  that  Mr,  Dee  Jensen  had 
likewise  been  requested.  He  so  stated  in  his  state- 
ment under  oath  at  that  time,  that  he  had  received 
a  request  [194]  form  to  appear,  and  that  he  did  not 
know  Dee  was  to  appear.  I  personally  notified  Mr. 
Dee  Jensen,  who  was  at  that  time  represented  by 
independent  counsel,  and  we  could  do  nothing  to 
require  the  presence  of  Mr.  Dee  Jensen  if  he  de- 
cided not  to  show  up.  But  he  was  notified.  Secondly, 
and  this  would  seem  to  dispose  of  the  whole  point, 
the  defense  simply  is  not  raised  in  the  pleading-  and 
it  is  not  responsive  to  any  issue  raised  in  the  plead- 
ing, and  it  would  be  an  immaterial  defense  at  this 
time.  It  is  an  affirmative  defense.  He  seeks  to  show 
a  condition  subsequent,  something  the  insured  had 
to  do  after  the  fire,  and  therefore  it  is  a  special  de- 
fense. He  has  not  raised  it  in  his  pleadings  and  I 
submit,  your  Honor,  it  is  immaterial. 

The  Court :  This  suit  is  only  brought  by  the  wit- 
ness Hyrum  Jensen? 

Mr.  Castro:    That  is  correct. 

Mr.  Hilger:    That  is  correct. 

The  Court:  I  do  not  quite  understand  how  there 
is  any  materiality  to  this  at  all.  In  fact,  it  has  al- 
ready been  developed,  and  I  will  accept  counsel's 
statement  that  he  has  just  made,  that  the  son  was 
notified  but  did  not  appear. 

Mr.  Hilger:  There  is  an  issue  raised  as  to 
whether  or  not  this  insured  submitted  to  examina- 
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tion,  but  there  is  no  evidence  raised  that  he  or  his 
employees  did  not  submit,  and  this  insured  has  sub- 
mitted to  a  158-page  examination,  which  is  before 
the  Court.  Now,  the  fact  that  his  son  when  notified 
did  [195]  not  appear,  when  this  man  did  nothing  to 
prevent  his  appearance — he  did  not  even  know  he 
was  supposed  to  appear — certainly  would  not  bring 
itself  -within  the  issue  raised  by  the  pleading  that 
the  insured  failed  to  submit. 

Mr.  Castro:  I  think  it  is  for  the  jury  to  deter- 
mine whether  or  not  tills  man  knew  his  son  had 
been  requested  to  appear,  your  Honor. 

The  Court:  It  only  becomes  a  Jury  question  if 
there  is  some  evidence. 

Mr.  Castro:  I  wanted  to  point  out  to  the  Court 
the  named  insured  imder  the  policy  is  the  Eureka 
Lumber  Company,  and  neither  Hyrum  Jensen  nor 
Dee  Jensen  is  named  as  an  insured. 

The  Court:  The  only  one  who  is  making  any 
claim  against  the  insurance  company  by  virtue  of 
a  claim  and  suit  is  the  witness  Mr.  Hyriun  Jen- 
sen? 

Mr.  Hilger:    That  is  correct. 

The  Court:  There  is  nobody  else  who  can  re- 
cover against  you,  and  you  are  not  being  sued  by 
anybody  else.  If  that  does  not  establish  his  right 
of  claim  against  you  he  is  out  of  Court.  It  doesn't 
make  any  difference  whether  anybody  else  has  any 
claim  or  not.  I  think  that  is  the  only  issue  in  the 
case. 

Mr.  Hilger:    The  only  issue,  as  I  see  it,  that  is 
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raised  by  the  pleadings  is  whether  or  not  this 
named  insured  submitted  to  an  examination,  and 
plaintiff  concedes  that  he  did.  [196]  There  is  no 
request  for  an  emj^loyee  of  Mr.  Jensen  to  appear. 
There  is  no  request  that  any  of  his  agents  be  asked 
to  appear.  A  request  was  made  of  a  specific  indi- 
vidual, and  at  that  time  it  was  made  on  the  theory 
that  he  was  a  partner. 

Mr.  Castro:  There  is  nothing  in  the  notice  to 
indicate  it  was  made  on  the  theory  of  a  partner  or 
employee. 

Mr.  Hilger :  There  was  much  discussion  about  it, 
though,  counsel. 

The  Court:  I  can  see  nothing  in  your  offer  of 
proof,  counsel,  that  is  material  to  any  of  the  issues 
in  this  case.  Also  I  think  if  the  Court  were  to 
permit  it  to  go  in,  because  of  the  fact  that  jurors 
are  sometimes  prone  to  draw  inferences  and  con- 
clusions from  attorneys'  assertions,  it  might  work 
an  undue  prejudice  to  the  plaintiff  in  this  case 
whose  rights  are  before  the  Court,  as  well  as  the 
rights  of  the  defendant.  I  can  see  no  possible 
materiality  to  this  except  some  sort  of  atmosphere, 
coloring  matter,  but  it  has  no  materiality  to  the 
issues  of  this  case  as  far  as  I  can  see.  I  will  hold 
that  the  subject  matter  as  described  by  counsel  in 
his  offer  of  proof  is  immaterial. 

Mr.  Castro:  I  would  like  to  call  the  Court's  at- 
tention to  one  case  on  the  subject  matter.  Hart  vs. 
Mechanics  &  Traders  Insurance,  46  Fed.  Sup.  166, 
where  it  points  out  the  purpose  of  the  provision  for 
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an  examination  imder  oath  of  an  insurance  policy 
is  to  protect  the  insurer  against  fraud  by  [197] 
permitting  it  to  probe  into  the  circumstances  of  the 
loss,  including  an  examination  of  the  insured  or  his 
agents.    It  constitutes  a  bar. 

The  Court:  There  is  nothing  to  stop  you  from 
urging  any  legal  defense  that  you  have.  I  am  not 
ruling  on  any  of  your  defenses.  The  only  question 
is  whether  it  is  material  to  the  examination  of  this 
witness  at  this  time.  If  you  establish,  as  I  assume 
you  are  able  to,  that  the  other  man.  Dee  Jensen, 
did  not  appear  and  did  not  give  his  examination, 
then  you  can  make  that  legal  point  at  the  time, 
whenever  you  deem  it  proper  to  do  so,  but  I  do 
not  see  that  the  subject  matter  you  are  urging  in 
yoiu*  offer  of  proof  is  material  examination  of  this 
witness. 

Mr.  Hilger:  Under  the  policy  provisions  only 
the  sworn  statements  of  the  insured  are  required 
and  not  the  insured  and/or  his  agents. 

The  Court:  Counsel,  that  is  a  legal  question 
that  may  be  presented  at  some  time  or  other  as 
a  defense  by  your  opponent  and  you  have  an  answer 
to  it.  All  I  am  going  to  rule  on  now — and  I  think 
it  has  been  a  waste  of  time — is  with  respect  to  the 
examination  of  this  witness  on  a  matter  that  ap- 
parently is  not  subject  to  any  dispute,  namely,  that 
Dee  Jensen  did  not  appear  and  his  examination 
was  not  had.  What  the  consequences  of  that  are 
is  a  legal  question.  For  the  reason  I  have  stated, 
I  will  hold  that  the  subject  matter  in    [198]    the 
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examination  of  this  -witness  disclosed  in  yonr  offer 
of  proof  is  not  material  and  it  should  be  rejected. 
I  think  we  had  better  bring  the  Jury  back. 

(Thereupon  the  Jury  resumed  their  places 
in  the  Jury  boxes,  and  the  following  occurred 
in  the  presence  of  the  Jury:) 

The  Court:    You  may  proceed,  counsel. 

Q.  (By  Mr.  Castro)  :  With  reference  to  your 
method  of  doing  business,  Mr.  Jensen,  did  you  have 
a  bank  account  at  the  Crocker-Anglo  Bank  during 
1954,  1955  and  in  1956?  A.     Yes. 

Q.  Was  that  where  all  the  moneys  that  were 
received  from  the  sale  of  merchandise  were  depos- 
ited? A.     Most  of  it. 

Q.  Did  you  deposit  everything  there  except  for 
petty  cash?  A.    Yes. 

Q.  And  on  i^etty  cash  did  you  leave  a  slip  in 
your  cash  register  when  you  took  petty  cash  ? 

A.     I  did,  yes. 

Q.  Did  your  Eureka  Lumber  Company  have  a 
complete  set  of  books  to  show  its  business? 

A.     Yes,  we  did. 

Q.  Where  any  of  those  books  destroyed  in  the 
fire  ?  A.     Yes. 

Q.  T\niat  of  the  books  were  destroyed  in  the 
fire?   [199]  A.     I  don't  know. 

Q.     Where  were  the  books  kept? 

A.  Some  of  them  was  in  the  lower  office  and 
some  was  in  the  upper  office. 

Q.    AYliat  books  were  kept  in  the  lower  office? 
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A.  I  don't  know.  I  think  a  lot  of  the  invoices 
and  daily  sales  were  kept  in  the  lower  office. 

Q.  Were  the  sales  invoices,  that  is,  the  people 
you  purchased  from,  were  they  kept  in  a  metal  fil- 
ing cabinet? 

A.  Some  of  them  were  in  a  metal  filing  cabinet 
and  some  was  in  wood. 

Q.  Were  they  kept  in  the  desk  section  of  the 
downstairs  of&ce? 

A.  Some  were  in  metal — yes,  they  were.  We  had 
two  offices.  One  was  my  son's  office  and  the  other 
one  was  the  bookkeeper's  office. 

Q.  At  the  time  of  the  fire  in  June  of  1956,  Dee 
Jensen  had  moved  his  office  to  the  upstairs  section, 
had  he  not? 

A.     He  had  a  new  office  upstairs,  yes. 

Q.  The  bookkeeper  at  that  time  was  Ellen  Van 
Harpen  ? 

A.     We  had  tw^o  bookkeepers  at  that  time. 

Q.  Was  Ellen  Van  Harpen  one  of  the  book- 
keepers at  the  time  of  the  fire? 

A.    Yes,  she  was. 

Q.     And  she  worked  downstairs?  [200] 

A.    Yes. 

Q.     And  she  took  care  of  the  invoices,  didn't  she? 

A.     Yes. 

Q.  And  she  worked  behind  this  desk  which  is 
shown  in  Exhibit  G?  A.    Yes. 

Q.  Is  that  where  the  metal  cabinet  was  kept, 
where  the  invoices  were? 
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A.  I  believe  there  was  a  metal  cabinet  there,  as 
well  as  the  wood  desks. 

Q.  Was  the  wood  desk  destroyed  or  damaged 
in  the  fire? 

A.  No,  sir.  It  was  damaged  by  water  and 
smoke. 

Q.  Did  you  see  the  accounts  receivable  book 
after  the  fire?  A.     No,  sir. 

Q.  Did  you  see  the  accounts  payable  book  after 
the  fire?  A.     No,   sir,   I   did  not. 

Q.  Did  you  see  the  general  ledger  book  after 
the  fire?  A.     No,  sir. 

Q.  Did  you  see  the  cash  and  sales  journal  after 
the  fire?  A.     No,  sir,  I  did  not. 

Q.  Were  any  of  those  books  damaged  or  de- 
stroyed in  the  fire?  A.     That  I  don't  know. 

Mr.  Hilger:  I  ol)ject  to  that.  How  can  he  know 
what  happened  to  them  if  he  has  never  seen  them 
after  the  fire? 

Q.  (By  Mr.  Castro)  :  Did  you  look  for  any  of 
those  books  [201]  after  the  fire? 

A.     I  did  not,  no. 

Q.  Weren't  those  books  kept  on  the  shelves, 
underneath  the  coimter  shown  in  Exhibit  G? 

A.  They  could  have  been.  They  could  have 
been  under  the  shelves  where  we  had  a  file  for 
them.    There  were  many  books,  hundreds  of  them. 

Q.  Was  the  accounts  receivable  book  kept  in  a 
ledger  form  book? 

A.  I  imagine  they  were.  Did  you  mean  to  whole- 
sale or  retail? 
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Q.     Both. 

A.     I  imagine  they  were,  yes. 

Q.  Were  the  accounts  payable  records  kept  in 
a  ledger  form*? 

A.     We  kept  a  complete  set  of  books. 

Q.  When  is  the  first  time  yon  made  up  your 
mind  as  to  how  much  inventory  you  had  at  the 
time  of  the  fire? 

A.  I  never  made  up  my  mind  at  no  time.  I 
hired  two  men  to  go  down  and  take  an  inventory 
after  the  fire. 

Q.  You  do  not  know  what  the  inventory  was  at 
the  time  of  the  fire,  do  you"?  You  do  not  know 
what  the  inventory  was  in  the  building  at  the  time 
of  the  fire,  do  you"? 

A.     Yes,  I  do.    I  knew  what  was  in  it,  yes. 

Q.  I  will  ask  you  to  look  at  the  examination 
under  oath,  page  61,  commencing  at  line  26,  to 
page  62,  line  4. 

A.     Down  to  five,  did  you  say?   [202] 

Q.    Yes,  to  that  question.  A.     Okay. 

Q.  On  October  12th  in  the  examination  under 
oath  did  I  ask  you  these  questions  and  did  you 
give  these  answers: 

"Q.  How  much  merchandise  did  the  Eureka 
Lumber  Company  have  at  the  time  of  the  fire  ? 

"A.  I  couldn't  say.  I  don't  know  what  their 
records  show.  The  bank  has  a  statement  of  the 
amount  or  finances  at  that  time  or  sometime  about 
that  time.  Now  I  don't  know  how  much  there  w^as." 

Did  you  give  those  answers  to  those  questions'? 
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A.     Those  answers  are  correct. 

Q.  For  several  months  prior  to  this  fire,  Mr. 
Jensen,  had  the  business  been  falling  off? 

A.     Yes,  it  had. 

Q.  Had  it  started  to  fall  ofl:  sometime  in  the 
fall  of  1955? 

A.  I  think  it  had.  It  was  a  general  slump  with 
everyone. 

Q.  And  was  it  continuing  to  get  worse  up  to 
the  time  of  the  fire? 

A.     Well,  it  probably  w^as  a  little  w^orse. 

Q.  You  owed  considerable  money  at  the  time 
of  the  fire,  didn't  you?  A.     Yes,  we  did. 

Q.     How  much  was  it? 

A.     I  don't  know  how  much  it  was.    [203] 

Q.     Could  it  be  as  much  as  $20  to  $30,000? 

Mr.  Hilger:  I  object  to  that  as  asked  and  an- 
swered.   He  said  he  didn't  know  how  much  it  was. 

The  Court:  I  will  sustain  the  objection;  also  on 
the  groimd  that  it  is  incompetent  and  immaterial 
at  this  point  in  the  case.  I  think  I  covered  that 
in  a  ruling  I  made  earlier. 

Mr.  Castro:  I  understand  that.  We  will  reopen 
that  in  the  defense  of  the  case. 

Q.  Have  you  been  an  employee  of  Harold  Dee 
Jensen?  A.     Have  I  been? 

Q.     Yes. 

A.  I  worked  with  Harold  Dee  Jensen  l)ut  I 
have  never  been  an  employee  of  his. 

Q.  Weren't  you  an  employee  of  his  with  rela- 
tion to  the  sawmill  on  the  Hanson  Road? 
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A.     I  worked  with  him  a  lot. 

Q.  Didn't  you  work  there  as  an  employee  of 
Harold  Dee  Jensen^ 

A.     I  worked  Avith  him,  yes. 

Mr.  Hilger:  I  will  object  to  this  until  we  estab- 
lish what  period  of  time  we  are  talking  about. 

The  Court:    Is  he  talking  about  this  property? 

Mr.  Hilger:    No. 

Mr.  Castro:  Property  which  was  transferred 
for  this  jDroperty,  your  Honor. 

Mr.  Hilger:  In  1955  a  sawmill  was  transferred 
and  [204]  exchanged  for  the  Eureka  Lumber  Com- 
pany as  part  of  the  purchase  consideration  when 
Mr.  Jensen  acquired  the  Eureka  Lumber  Company. 
That  would  have  to  go  back  prior  to  1953. 

The  Court:  This  question  goes  to  the  right  of 
ownership  of  the  plaintiff  in  this  claim. 

Mr.  Castro :  Yes,  to  the  acquisition  of  this  prop- 
erty which  is  involved  in  this  claim. 

Mr.  Hilger:  I  consider  it  is  too  remote  to 
have  any  bearing. 

The  Court:    There  is  no  question  pending  now. 

Q.  (By  Mr.  Castro)  :  Was  Harold  Dee  Jensen 
your  employer  at  that  time?  A.     No. 

Q.  Did  Harold  Dee  Jensen  run  into  financial 
difficulties  in  that  operation  on  the  Hanson  Road? 

A.     I  don't  know. 

Mr.  Hilger:  I  object  to  that  as  going  too  far 
afield,  your  Honor,  incompetent,  irrelevant  and 
immaterial. 

The  Court:    I  will  sustain  the  objection. 
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Q.     (By  Mr.  Castro):    What  is  a  cut-off  plant? 

A.    What  is  a  cut-off  plant? 

Q.     Yes.  A.     I  don't  know. 

Q.  Did  you  ever  buy  a  cut-off  plant  with  Harold 
Dee  Jensen?  A.     No.   [205] 

Q.  Did  you  ever  trade  any  property  with  Harold 
Dee  Jensen  or  anybody  else  for  a  cut-off  plant? 

A.     Not  that  I  remember. 

Mr.  Hilger:  I  object  to  this  until  we  establish 
what  he  is  talking  about.  He  could  go  back  to  1928 
so  far  as  I  know  now. 

Q.  (By  Mr.  Castro) :  Did  you  have  a  cut-off 
plant  at  this  property  that  was  involved  in  this 
fire? 

A.  I  don't  know  what  you  mean  by  a  cut-off 
plant. 

Q.     You  have  never  heard  of  the  term  before? 

A.    No,  I  have  not,  not  in  the  lumber  business. 

Q.  I  will  show  a  photostatic  copy  certified  by 
the  Recorder's  Office  at  Eureka,  California,  and  ask 
you  if  your  signature  is  on  that  docmnent? 

A.  Well,  if  you  are  referring  to  a  cut-off  plant, 
that  means  the  yard,  Eureka  Liunber  Company. 

Q.  First,  is  that  your  signature  on  the  original 
of  that  document?  A.    Yes,  it  is. 

Q.  Is  that  your  wife's  signature  on  the  original 
of  that  document?  A.     I  think  it  is. 

Q.     Is  that  the  signature  of  Harold  Dee  Jensen? 

A.     I  think  so. 
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Q.  Is  that  the  signature  of  the  wife  of  Harold 
Dee  Jensen?   [206]  A.     I  don't  know. 

Q.    Who  is  Eiila  Jensen? 

A.     That  used  to  be  his  wife. 

Q.  And  her  signature  appears  on  that  docu- 
ment, too,  doesn't  it? 

A.     There  is  a  Eula  Jensen  on  there. 

Q.     Does  that  document  refer  to  a  cut-off  plant? 

A.    Yes,  it  does. 

Q.    What  is  a  cut-off  plant? 

A.     I  don't  know. 

Q.  What  was  being  acquired  under  that  docu- 
ment that  is  described  as  a  cut-off  plant? 

A.  I  think  it  is  the  Eurkea  Lumber  Company, 
it  probably  means. 

Q.  In  other  words,  this  document  where  it  states 
"to  trade  a  cut-off  plant  and  equipment  (subject 
to  sales  contract)  located  at  210  Broadway,  Eureka, 
California" — is  that  the  Eureka  Lumber  Company"? 

A.    Yes. 

Q.  The  westerly  boundary  of  this  property  is 
Broadway,  is  it  not?  A.    Yes. 

Q.     Was  there  a  cut-off  plant  on  that  property? 

A.     No,  sir. 

Q.  What  was  this  dociunent  referring  to  [207] 
when  it  described  it  as  a  cut-off  plant? 

A.  I  don't  know.  I  think  it  would  be  referring 
to  a  little  yard  that  we  had  on  the  Bear  Road  site 
across  Broadway. 

Mr.  Castro:  I  offer  the  document  into  evidence 
as  Defendant's  next  in  order. 
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Mr.  Hilger:  I  object  to  this  as  incompetent,  ir- 
relevant and  immaterial  to  any  issue  in  this  case. 
It  does  not  show  who  was  acquiring,  who  was  trans- 
ferring. It  is  nothing  in  the  world  but  a  mutual 
release. 

Mr.  Castro :    I  offer  the  document. 

Mr.  Hilger:  I  have  no  objection  to  the  authenti- 
city of  the  docmnent,  Your  Honor.  It  is  just  that 
it  is  immaterial  and  incompetent  to  prove  anything 
that  is  in  issue  in  this  case. 

The  Court:  It  seems  to  have  been  drawn  up 
by  attorneys,  but  I  have  some  difficulty  in  under- 
standing it. 

Mr.  Hilger:     It  was  not  our  office.  Your  Honor. 

The  Court :  Apparently  it  was  a  1953  transaction. 
I  will  sustain  the  objection  on  the  groimd  it  is  too 
remote  to  this  controversy.  I  think  we  have  enough 
to  do  to  try  the  problem  of  the  claim  here  in  1956. 

Mr.  Castro:  May  we  have  it  marked  for  identi- 
fication ? 

The  Court:     Certainly. 

(The  document  referred  to  was  thereupon 
marked  Defendant's  Exhibit  J  for  identifica- 
tion.) 

Q.  (By  Mr.  Castro) :  Immediately  after  [208] 
the  execution  of  that  document  didn't  you  and  Har- 
old Dee  Jensen  take  possession  of  the  Eureka  Lum- 
ber Company? 

A.     I  did  but  Harold  Dee  Jensen  never  did. 

Q.  You  were  only  the  manager  of  that  com- 
pany, weren't  you? 
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A.  I  owned  the  company.  I  owned  the  sawmill 
we  traded  for  it. 

Q.  Didn't  you  hold  yourself  out  as  the  general 
manager  of  that  company  *? 

A.    No,  sir,  I  was  the  owner. 

Q,  You  never  held  yourself  out  as  general  man- 
ager"?  A.     I  was  general  manager  and  owner. 

Q.  I  will  show  you  Exhibit  18.  Is  that  the  letter- 
head of  the  Eureka  Limiber  Company*? 

A.    That  is  right. 

Q.  You  are  shown  as  general  manager  of  that 
company  ? 

A.    Yes,  sir,  and  that  includes  the  owner. 

Q.  Harold  Dee  Jensen  is  shown  as  the  sales 
manager  of  the  company?  A.     That  is  right. 

Q.  Harold  Jensen  ran  the  Eureka  Lumber  Com- 
pany, didn't  he?  A.     No,  sir, 

Q.  Did  Harold  Jensen  set  up  the  books  of  ac- 
count of  the  company? 

A.    Yes,  he  did,  under  my  jurisdiction. 

Q.  Did  Harold  Jensen  buy  the  lumber  of  the 
company?  [209] 

A.     A  lot  of  times  he  did,  yes. 

Q.    Didn't  he  buy  90%  of  the  lumber? 

A.  No — well,  he  bought  a  lot  of  the  lumber.  I 
don't  know  what  percentage. 

Q.  Didn't  you  and  Harold  Jensen  each  have  a 
drawing  account  at  the  Eureka  Lumber  Company? 

A.     No,  sir. 

Q.  Didn't  Harold  Jensen  take  care  of  all  the 
accounts  payable? 
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A.  He  would  pay  them  when  they  would  be- 
come due,  yes,  with  my  signature  on  the  check  and 
nobody  else's. 

Q.     Did  you  let  him  determine  what  was  payable  ? 

A.     That  is  true. 

Q.  He  handled  the  purchase  of  the  real  estate 
there,  didn't  he? 

A.     Yes,  he  did.  He  was  my  agent. 

Q.     In  fact,  you  owed  him  money,  didn't  you? 

A.     No,  sir. 

Q.    You  did  not  owe  Harold  Dee  Jensen  money? 

A.     No,  sir.  Harold  Dee  Jensen  owed  me  money. 

Q'.  I  will  ask  you  to  look  at  the  examination  un- 
der oath,  page  72,  starting  at  the  top  of  the  page,  re- 
ferring to  the  fresh  water  property,  down  to  line 
16.  Will  you  read  those  questions  and  answers  to 
yourself.  A.    Yes,  I  have  read  them  all.  [210] 

Q.  The  fresh  water  property  is  one  of  the  pieces 
of  property  listed  in  that  profit  and  loss  statement, 
is  it  not  ?  A.     That  was  a  mistake. 

Q.     That  was  Dee's  property,  wasn't  it? 

A.     Yes,  it  was. 

Q.  And  that  was  purchased  sometime  in  April, 
1956? 

A.     I  don't  know  just  when  it  was  purchased. 

Q.  Was  it  purchased  during  the  year  1956  prior 
to  the  fire  ?  A.     I  don't  know  the  date  of  it. 

Q.  Did  I  ask  you  these  questions  and  did  you 
give  these  answers: 

Q.  Didn't  you  own  that  property  at  the  time 
of  the  fire?  '*A.    No,  sir. 
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'*Q.    When  did  Dee  acquire  if? 

"A.     Got  it  in  the  first  place. 

''Q.  .  Did  you  make  any  payments  on  that  prop- 
erty? "A.     Did  I? 

'^Q.     In  Freshwater,  yes. 

"A.  I  may  have  loaned  him  some  money  or  some- 
thing I  don't  know. 

"Q.  Is  that  your  best  recollection  that  you 
loaned  him  money  for  the  property  at  Freshwater? 

''A.  I  didn't  loan  him  any  money.  I  may  have 
paid  him  some  money  we  owed  him  down  [211] 
there  and  he  paid  it. 

''Q.  What's  your  best  recollection  as  to  whether 
you  turned  any  money  over  to  Dee  on  account  of 
that  property  in  Freshwater? 

''A.  I  never  did  turn  any  over,  on  accoimt  of 
the  property.  If  he  got  any  money  from  me,  it  was 
what  we  owed  him." 

Did  you  give  those  answers  to  those  questions? 

A.    Yes. 

Q.  Is  it  true  you  owed  Dee  Jensen  money  at 
the  time  of  the  purchase  of  the  Freshwater  prop- 
erty? A.     Dee  Jensen  owed  me  money. 

Q.  Dee  Jensen  cleared  up  his  financial  difficul- 
ties in  1955  by  going  into  bankruptcy,  did  he  not? 

A.  I  don't  know.  I  heard  he  did  go  into  bank- 
ruptcy. 

Q.    Did  he  live   at  your  home   during   1955? 

A.    Yes,   he   did. 

Q.     And  that  was  your  home  in  Eureka?  Did  he 
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live  at  your  home  in  1956  up  to  the  time  of  this 

fire?  A.    Yes,  sir. 

Q.  Following  his  adjudication  in  bankruptcy 
didn't  he  open  up  a  bank  accoimt? 

A.     He  could  have  done. 

Q.  Didn't  you  sign  checks  transferring  money 
from  your  account  in  the  Crocker- Anglo  Bank  to  his 
accoimt?  [212] 

A.  Yes,  sir,  many  a  time  I  did.  He  would  go 
out  and  buy  a  large  quantity  of  lumber  and  he 
would  give  them  his  check  and  I  would  reimburse 
them  with  my  check. 

Q.  And  he  maintained  that  account  right  up  to 
the  time  of  the  fire,  using  moneys  which  were  com- 
ing from  the  Eureka  Lumber  Company,  didn't  he? 

A.  He  never  did  get  any  money  from  the  Eu- 
reka Lumber  Company  unless  he  had  bought  hmi- 
ber  and  given  his  o^vn  check  for  it,  which  I  would 
sometimes  go  up  and  make  a  deposit  for  him  in 
order  to  keep  his  check  from  bouncing,  in  other 
words. 

Q.  You  were  having  trouble  with  your  checks 
bouncing  in  1956  before  this  fire,  were  you  not? 

A.     No,  sir. 

Mr.  Hilger:    I  object  to  that. 

The  Court :  I  ^vill  sustain  the  objection.  Counsel, 
this  is  not  a  proper  subject  of  inquiry  in  this  case 
at  this  time.  A  man  could  be  bankrupt  and  still  have 
a  perfectly  legitimate  claim  for  fire  loss  against  an 
insurance  company.  The  only  question  involved  is, 
What  is  the  validity  of  his  claim?  Not  whether  he 
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is  a  poor  man  or  a  rich  man.  I  will  hold  this  whole 

line  of  inquiry,  which  I  have  ruled  on  before,  is 

immaterial. 

Q.  (By  Mr.  Castro)  :  Was  Harold  Dee  Jensen 
in  1956  running  all  his  transactions  through  the 
Eureka  Lumber  bank  account? 

A.     Did  he,  did  you  say?  [213] 

Q.    Yes.  A.     I  don't  know. 

Q.  I  ask  you  to  look  at  your  examination  under 
oath  again. 

A.  I  knew  he  had  a  bank  account  down  there 
because  I  would  deposit  money  for  him,  a  lot  of  it. 

Q.  I  ask  you  to  look  at  page  43  of  your  exami- 
nation under  oath. 

A.     I  still  answer  I  don't  know. 

Q.  In  the  examination  on  October  12th  did  I 
ask  you  these  questions  and  did  you  give  these  an- 
swers : 

Mr.  Hilger:    Where  are  we  reading  from  now? 

Mr.  Castro:    Page  43,  line  23,  to  page  44,  line  6: 

"Q.  Did  he  (referring  to  Dee)  have  any  other 
incomie  from  the  business?  "A.     ISTo. 

"Q.    Did  he  work  any  place  else? 

*'A.     No,  not  that  I  know  of. 

"Q.     That  was  his  sole  source? 

**A.  He  may  have  worked  some  for  himself  on 
some  deals.  I  don't  know  about  that,  though. 

"Q.  What's  your  best  recollection  or  knowledge 
on  the  subject? 

"A.  I  think  that  probably  everything  was  run 
through  the  Eureka  Lmnber  Company." 
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Did  you  give  those  answers  to  those  questions? 

A.  That  is  true.  There  was  times  after  the  fire 
that  I  did  let  my  son  operate  under  the  Eureka 
Lumber  Company  name.  I  was  l^urned  out  and  I 
had  no  place  of  business. 

Q,  He  was  operating  under  the  Eureka  Lumber 
Company  name  prior  to  the  fire,  too,  wasn't  he? 

A.  No,  he  was  not.  Never.  He  would  buy  lumber 
for  the  Eureka  Lmuber  Company. 

Q.  At  the  time  of  the  fire  there  was  certain 
trucking  equipment  which  the  Eureka  Lumiber  Com- 
X^any  was  buying,  wasn't  there? 

A.     I  didn't  hear  what  you  said. 

Q.  At  the  time  of  the  fire  there  was  certain 
trucking  equipment  which  the  Eureka  Lumber  Com- 
pany was  buying?  A.     Yes. 

Q.     Consisting  of  four  units? 

A.     We  had  four  or  five  trucks,  yes. 

Q.  And  you  had  those  financed  through  the  Gen- 
eral Motors  Finance  Company  or  the  Yellow  Mo- 
tors Acceptance  Corporation? 

A.     Yes,  I  think  we  did. 

Q.  After  the  fire  you  transferred  all  those  four 
tmcks  to  Harold  Dee  Jensen,  didn't  you? 

Mr.  Hilger:  I  object.  It  is  immaterial  what  he 
did  after  the  fire. 

Mr.  Castro:  It  goes  to  show  the  course  of  con- 
duct between  them,  your  Honor,  as  to  whether  or 
not  Dee  Jensen  had  [215]  any  interest  in  the  pro- 
ceeds of  this  insurance. 

Mr.  Hilger:     What  may  have  led  to  a  transfer, 
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if  such  occuiTed  —  and  I  certainly  do  not  know 
whether  it  did  or  did  not — but  whatever  took  place 
after  this  fire  certainly  would  not  tend  to  or  be  ad- 
missible to  establish  retroactively  any  pre-existing 
relationship  or  any  relationship  at  the  time  of  the 
fire. 

The  Court:  It  is  too  hard  for  me  to  rule  on 
that  in  the  i^resent  state  of  the  record.  I  will  allow 
the  question,  and  if  it  develops  that  it  is  immate- 
rial, I  Vv'ill  instruct  the  Jury  to  disregard  it. 

Q.  (By  Mr.  Castro)  :  Following  the  fire  did  you 
transfer  those  four  units  to  Harold  Dee  Jensen? 

A.  We  tried  to.  He  was  going  to  take  over  the 
trucking  deal  because  I  was  all  through  with  the 
lumber  business,  and  they  didn't  transfer  them. 

Q.  Did  he  pay  you  anything  for  those  four 
miits?  A.     No,  no,  he  was  going  to. 

Q.  (By  the  Court)  :  Your  answer  is  that  you 
did  not  transfer  these  trucks  after  the  fire  to  your 
son? 

A.  That  is  right.  We  tried  to  but  they  wouldn't 
transfer  them. 

Q.     So  you  didn't  transfer  theml 

A.     No. 

Mr.  Hilger:  I  move  that  the  entire  matter  be 
stricken.  [216] 

Mr.  Castro:  We  will  have  e^ddence  to  offer  on 
that,  your  Honor,  the  official  records  concerning  it. 

The  Court:  Let  the  answer  stand  for  the  time 
being. 

Q.     (By  Mr.  Castro)  :    Isn't  it  true,  Mr.  Jensen, 
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immediately  after  the  fire  occurred  you  kept  your- 
self out  of  trying  to  present  any  claim  for  this  in- 
surance ? 

Mr.  Hilger:  What  was  the  question?  I  can't 
follow  this. 

The  Court:    I  think  you  had  better  refrain  that. 

Q.  (By  Mr.  Castro)  :  Isn't  it  a  fact  that  you 
kept  your  nose  out  of  how  Harold  Dee  Jensen  was 
running  the  Eureka  Company  at  the  time  of  the 
fire? 

Mr.  Hilger:  I  will  object  to  that,  the  use  of  the 
words  "keeping  his  nose  out." 

Mr.  Castro:  I  am  using  language  that  he  used 
before,  your  Honor.  I  apologize  for  that  expression, 
but  that  is  language  which  he  has  used  before. 

The  Court :  You  have  gone  over  this  pretty  much 
with  this  witness  as  to  just  what  the  son  did  in  the 
business  and  now  you  want  to  get  something  about 
a  nose  in  it. 

Mr.  Castro:  That  is  only  because  the  \vitness 
used  the  exi')ression  himself. 

The  Court:     I  will  sustain  the  objection. 

Q.  (By  Mr.  Castro)  :  Did  Harold  Dee  Jensen 
[217]  take  care  of  all  the  records  and  inventory 
after  the  fire? 

Mr.  Hilger:  I  object  to  that  as  asked  and  an- 
swered many  times. 

The  Court:  I  think  this  question  was  directed 
to  after  the  fire. 

Mr.  Castro:  That  is  right,  immediately  after  the 
fire,  your  Honor. 
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A,     Yes,  he  did. 

Q.  (By  Mr.  Castro)  :  Do  you  know  what  he 
found  with  the  records'? 

A.     That  was  his  records. 

Q.  Do  you  know  what  he  found  with  the  rec- 
ords"?  A.     I  didn't  get  the  answer. 

Q.  Do  you  know  what  he  found  with  the  rec- 
ords'? A.     What  he  found  with  them? 

Q.    What  records  he  found. 

A.     No,  I  do  not. 

Q.  You  say  that  was  only  his  records  that  he 
took  care  of? 

A.  No,  no.  He  took  care  of  all  the  records.  You 
asked  me  what  he  fomid.  I  don't  know. 

Q.  Do  you  recall  the  accountant  that  was  there 
for  the  Boston  Insurance  Company  at  your  office 
with  Mr. — ^liis  name  was  Russell  Stearns,  with  you 
and  Dee  Jensen? 

A,     I  didn't  get  the  question. 

Q.  Do  you  recall  an  occasion  after  the  fire  when 
[218]  Russell  Stearns,  the  accountant  for  the  Bos- 
ton Insurance  Company,  was  present  at  your  office  ? 

A.  It  seems  like  I  remember  somebody  but  I 
don't  remember  the  name. 

Q.    Was  Harold  Dee  Jensen  there  at  that  time? 

A.  I  can't  remember.  I  don't  even  remember  if 
I  was  there. 

Q.  You  have  no  recollection  of  a  meeting  mth 
an  accountant  from  the  Boston  Insurance  Com- 
pany ? 

A.     No,  I  really  don't.  There  were  so  many  in- 
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siirance  people  there  that  I  don't  know  them  by 

names. 

Q.  Mr.  Jensen,  when  the  Eureka  Lumber  Com- 
pany conmienced  to  operate  at  this  location,  did  you 
change  the  locks  on  the  doors  of  the  building? 

A.     No,  we  did  not.  Not  for  a  long  time  after. 

Q.  Prior  to  the  time  of  the  fire  on  June  25th 
did  you  change  the  locks  on  any  of  the  doors  to  the 
building? 

A.  I  believe  we  did  on  a  little  office,  the  one 
that  we  had  do^^^l  in  the  lower  yard.  It  was  broken. 
That  is  here  (indicating).  We  didn't  change  it  be- 
cause it  was  supposed  to  be  changed.  It  was  broken. 
Somebody  tried  to  break  into  it. 

Q.  That  is  an  office  building  that  is  somewhere 
west 

A.  In  the  open  yard.  It  wasn't  an  office.  It  was 
a  storehouse  where  we  kept  saw  blades,  hanmiers. 

Q.  This  door  to  which  I  am  pointing,  is  that  the 
front  door  of  the  building?  [219] 

A.     Yes,  it  is. 

Q.  Is  that  the  door  for  going  into  the  down- 
stairs office  which  has  been  shown  in  the  picture? 

A.    Yes. 

Q.  Is  that  the  door  that  enters  to  go  u]istairs 
to  the  second  floor?  A.     Yes. 

Q.  Before  the  fire,  and  after  possession  was 
taken  of  the  property,  did  you  change  the  lock  on 
that  door?  A.     I  believe  we  did. 

Q.     Did  you  put  a  new  lock  on  the  door? 

A.     If  I  remember  right,  we  did. 
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Q.     Did  you  haVe  keys  to  that  new  lock? 

A.     Yes,  we  did. 

Q.  Were  the  persons  who  had  those  keys  your- 
self, Ellen  Van  Harpen,  and  Harold  Dee  Jensen 
at  the  time  of  the  fire?  A.     Yes. 

Q.  Was  that  the  only  outside  lock  that  you  had 
on  that  building? 

A.  We  had  many  other  locks  that  was  locked 
on  the  inside,  but  that  was  the  only  one  that  had 
a  lock  on  that  we  opened  with  a  key  in  the  JDuilding. 

Q.  That  was  the  one  door  which  was  used  to 
enter  from  the  outside? 

A.     That  is  right.  [220] 

Mr.  Castro:  May  we  mark  it  with  a  Eoman 
nmneral  I,  your  Honor. 

Now,  there  are  other  doors  in  the  building,  aren't 
there?  A.     Naturally,  yes. 

Q'.  There  was  a  door  marked  ''Loading  Door" 
on  the  east  wall  of  the  building?  A.     Yes,  sir. 

Q.  Does  that  door  o]3en  on  the  outside  or  is  it 
locked  from  the  inside? 

A.     It  is  locked  from  the  inside. 

Q.  May  we  mark  it  II,  and  what  was  the  nature 
of  the  inside  lock? 

A.  It  seems  like  we  had  a  hasp  and  staple  and 
a  bolt  that  ran  through  it.  I  don't  recall  exactly 
■what  it  was,  but  we  had  a  lock  on  it. 

Q.  Was  there  a  door  at  the  northeast  room  to 
which  I  am  pointing?  A.     Yes,  there  was. 

Mr,  Castro:    Mav  we  mark  it  numl.ier  III. 
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Q.  Was  that  door  locked  from  the  inside  or  the 
outside?  A.     Inside. 

Q.     TV^iat  tyjDe  of  inside  lock  did  you  have  for  it? 

A.  We  had  a  big  hook  about  that  long  (indi- 
cating), and  we  put  that  long  j)iece  with  a  hook  on 
it,  bent  over,  and  it  hooked  into  a  big  hasp.  [221] 

Q.  With  reference  to  the  room  next  to  that,  was 
there  a  door  to  which  I  am  pointing? 

Mr.  Castro:  We  will  mark  that  Roman  numeral 
number  IV. 

Q.  Was  that  a  door  which  was  locked  from;  the 
inside  or  the  outside?  A.     This,  inside. 

Q.  Wliat  type  of  lock  did  it  have  on  the  inside 
of  that  door? 

A.  I  think  we  had  a  long  chain  or  a  heavy  wire, 
I  don't  remember  which  it  was,  fastened  up  or 
bolted  up  on  one  of  the  timbers. 

Q.  The  office  or  the  Avarehouse  section  of  this 
shed,  the  building  only  had  this  other  door  to  which 
I  am  now  pointing? 

A.     You  mean  from  the  outside? 

Q.    Yes. 

A.     That  went  into  the  outside  shed,  yes. 

Mr.  Castro:  May  we  mark  it  with  Roman  nu- 
meral number  V. 

Q.  Was  that  door  locked  from  the  inside  or  the 
outside  ? 

A.     It  was  locked  from  the  inside. 

Q.    What  type  of  lock  did  it  have? 

A.  I  think  it  had  a  hook  and  a  staple  also,  or  a 
bolt  running  through  a  staple. 


242  Boston  Insurance  Company  vs. 

(Testimony  of  Hynun  Jensen.) 

Q.  You  referred  to  a  Kaiser  automobile.  Tliat 
was  kept  in  this  particular  room*?  [222] 

A.    Yes. 

Q.  Had  that  Kaiser  automobile  been  used  on  the 
day  of  the  fire?  A.     No,  not  that  I  know  of. 

Q.    Was  that  Kaiser  parked  in  this  general  area? 

A.     Yes,  it  was.  That  is  where  we  stored  it. 

Q.  How  long  since  that  Kaiser  had  been  taken 
out  of  that  room  before  the  fire? 

A.     I  can't  remember.  It  had  been  quite  awhile. 

Q.  Was  it  approximately  two  weeks  before  the 
fire  the  last  time  you  used  it? 

A.  It  seems  like  we  took  it  out  and  took  the 
welder  out  of  it,  which  probably  could  have  been 
two  months  ago  before  that,  and  we  put  the  welder 
out  in  front  in  the  shed  part. 

Q.  Was  the  door  number  Y  used  to  go  from  the 
office  out  into  the  open  shed  or  did  you  keep  that 
locked  at  all  times? 

A.  Well,  we  used  it  if  we  wanted  to.  At  night 
we  would  lock  it.  If  it  was  necessary  to  get  mer- 
chandise out  of  there,  we  would  unlock  it. 

Q.  Isn't  it  a  fact  that  it  was  the  practice  to 
come  out  in  the  walk  area? 

A.     Wasn't  it  what? 

Q.  Wasn't  it  your  practice  to  come  out  onto  the 
walk  area  instead  of  using  door  number  Y? 

A.  I  don't  know.  We  come  out  both  ways,  but 
[223]  generally  I  think  there  was  quite  a  pile  of 
lumber  and   stuff  piled  against  that  one   door.   I 


Hyrum  Jensen  243 

(Testimony  of  Hyrum  Jensen.) 

don't  know  if  we  used  it  very  often,   but  if  we 

wanted  to  use  it,  it  could  be  used. 

Q.  At  the  time  of  this  fii'e  you  indicated  there 
was  redwood  molding  up  to  the  point  of  that  door. 

A.     That's  right. 

Q.  Wasn't  that  the  reason  you  walked  around 
the  outside  of  the  door? 

A.    Well,  we  used  both  doors. 

Q.  I  will  ask  you  to  look  at  the  examination 
imder  oath  at  page  141  commencing  at  line  14  to 
line  25.  Will  you  read  those  questions  and  answers 
to  yourself? 

The  Court:  I  do  not  know  why  lawyers  prac- 
ticing in  the  State  Court  follow  this  procedure  of 
asking  a  witness  to  read  something  to  himself  first. 
You  can  just  as  well  read  it  aloud  to  him  and  he 
can  follow  it. 

Q.  (By  Mr.  Castro)  :  In  your  examination  un- 
der oath  on  October  12th  did  I  ask  you  these  ques- 
tions concerning  that  door  number  V  and  did  you 
give  these  answers'?  A.     Yes,  you  did. 

Q.  And  did  you  tell  me  at  that  time,  "A.  The 
door,  it's  sitting  right  here.  We  could  open  it  if 
we  wanted  to."  A.     That  is  right. 

Q.  "We  never  used  it.  We  would  go  outside  and 
come  around  the  big  doors  here,  was  solid  doors, 
and  we  just  shut  them."  [224] 

A.     That's  right. 

Q.  Does  that  refresh  your  memory  now  as  to 
whether  you  used  that  dooi*w^ay  number  V? 

The  Court:    Counsel,  he  has  not  made  any  men- 
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tion  with  respect  to  this  matter  and  I  do  not  see 
the  materiality  of  it.  What  difference  does  it  make 
what  doors  they  went  through? 

Mr.  Hilger:  I  object  on  the  gromid  it  is  incom- 
loetent,  irrelevant  and  immaterial,  not  contradictory, 
and  therefore  not  proper  cross  examination. 

The  Court:    I  will  sustain  the  objection. 

Q.  (By  Mr.  Castro) :  When  you  came  back 
after  the  fire  alarm  sounded  did  you  try  to  go 
into  that  front  door  which  is  number  I? 

A.     Yes. 

Q.     Was  it  open  or  closed? 

A,  It  was  open,  as  far  as  I  remember.  I  was 
very  excited.  I  tried  to  go  in  and  pick  up  some 
records,  and  one  of  the  policemen  stopped  me. 

Q.  Isn't  it  a  fact  that  it  was  closed  and  locked 
when  you  got  there? 

A.  I  am  not  saying  for  sure.  I  know  I  was  there 
in  time  to  see  the  firemen  bust  this  big  plate  glass 
out  in  front,  and  I  made  for  the  door  and  some  of 
the  police  officers  grabbed  me. 

Q.  You  never  tried  that  door  when  you  returned 
then?  A.     I  don't  remember,  sir.  [225] 

Q.  With  reference  to  the  building  before  the 
fire,  what  time  did  you  leave  the  building? 

A.     I  imagine  about  five  minutes  after  12. 

Q.  What  time  were  you  returning  to  the  build- 
ing? 

A.  If  I  remember  right,  it  was  near  half-past 
12.  I  didn't  look  at  my  watch  and  make  it  exact, 
but  it  was  long  enough  for  me  to  order  a  sandmch 
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and  drive  al)out  seven  or  eight  blocks  and  return. 

Q.  At  the  time  you  went  for  your  sandmch,  did 
you  take  Dee's  son  with  you  and  another  boy? 

A.     That  is  right. 

Q.  Did  you  leave  anybody  at  the  office  building 
when  you  left  there  ? 

A.  I  wasn't  in  there.  I  was  talking  to  a  cus- 
tomer at  the  time,  at  noon,  about  a  few  minutes 
before  noon,  and  my  son  was — had  the  two  boys, 
and  he  was  going  to  take  them  to  limch,  and  I  had 
this  order,  and  I  asked  him  if  he  would  go  in  and 
write  it  up.  It  was  a  large  order,  and  there  was  a 
lot  of  figuring  to  do  and  he  could  do  it  quicker 
than  I  could.  He  said,  "Okay,  if  you'll  take  the 
boys. ' ' 

Q.  And  then  he  went  into  the  office  section  down- 
stairs ? 

A.     I  imagine  he  did.  I  didn't  see  where  he  went. 

Q.  Do  you  know  of  anyl3ody  else  who  was  in  the 
building  when  you  left  for  your  lunch? 

A.  No,  I  do  not.  We  always  closed  it  up  during 
the  noon  hour.  [226] 

Q.     What  time  did  this  fire  start? 

A.  I  don't  know.  When  I  got  back  it  was  burn- 
ing. 

Q.     You  can't  tell  us  the  time  the  fire  started? 

A.     No,  sir,  because  I  wasn't  there. 

Q.     Didn't  the  fij-e  start  about  12  o'clock? 

The  Court:    He  has  already  said  he  doesn't  know. 

A.     I  was  there  at  12  and  there  was  no  fire. 
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Q.  (By  Mr.  Castro) :  You  have  no  knowledge 
as  to  the  thne  the  fire  started"? 

Mr.  Hilger:    Asked  and  answered.  Objection. 

The  Court-:    Sustained. 

Q.  (By  Mr.  Castro) :  I  show  you  the  original 
proof  of  loss.  Didn't  you  put  in  it  the  fire  started 
at  12  noon? 

The  Court:  I  will  sustain  the  objection.  The 
document  speaks  for  itself. 

Mr.  Castro:  I  will  offer  the  document  into  evi- 
dence. 

The  Court :    Haven't  you  got  it  in  already  ? 

Mr.  Hilger:  The  proof  of  loss  I  think  is  in  or 
a  photostatic  copy  is  in  already. 

Mr.  Castro:  That  does  not  correspond  to  this 
one,  which  is  the  original,  your  Honor. 

The  Court:  Number  5  is  supposed  to  be  the 
proof  of  loss. 

Mr.  Castro:  That  does  not  correspond.  The  time 
[227]  is  left  blank  on  that,  whatever  that  photo- 
stat is. 

Mr.  Hilger:    These  are  photostats. 

Mr.  Castro:  I  do  not  know,  your  Honor.  That 
is  why  I  am  offering  the  original. 

Mr.  Hilger:  We  will  stipulate  the  original  says 
about  12  o'clock  noon. 

The  Court :  The  photostat  is  not  a  correct  photo- 
stat. 

Mr.  Hilger:    Apparently  it  is  not. 

Mr.  Castro :  That  is  why  I  am  offering  the  orig- 
inal. 
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Mr.  Hilger:  I  am  going  to  withdraw  my  stipu- 
lation. This  is  a  photostat  of  that  as  it  was  sent 
in,  and  it  did  not  have  that  notation  on  it.  They 
can  explain  how  that  appears. 

Mr.  Castro :    I  am  not  going  to  explain  anything. 

Mr.  Hilger:  It  is  typed  in.  Anyone  can  type  it 
in.  I  will  withdraw  my  stipulation. 

The  Court:  You  have  something  queer  about 
this.  Obviously  this  is  a  photostatic  coi^y.  Where 
did  you  get  this  from? 

Mr.  Hilger:  I  think  I  got  it  from  the  copy  of 
the  complaint  that  was  filed.  It  was  one  that  was 
used  for  identification  in  a  deposition  that  is  to  be 
read  for  the  purpose  of  value  as  to  the  items  con- 
tained therein. 

The  Court :  This  is  not  a  photostat  that  you  had  ? 
Is  this  a  photostat  that  was  furnished  to  you? 

Mr.  Hilger:  It  was  made  probably  by  our  office, 
[228]  your  Honor.  I  think  I  took  it  off  a  retained 
copy  of  a  complaint. 

The  Court:  Apparently  it  is  not  a  photostat  of 
the  one  Mr.  Castro  is  producing,  because  this  one 
has  the  signature  of  Mr.  Jensen  on  it  and  the  sig- 
nature of  the  Notary  Public,  and  this  one  has  it 
typed  in.  They  are  apparently  two  different  copies. 

Mr.  Hilger:  The  photostat  is  a  conformed  copy 
with  the  signature  of  the  notary  typed  in. 

The  Court:    Have  you  seen  this  original? 

Mr.  Hilger:  It  would  have  emanated  out  of  our 
office,  so  I  guess  I  would  have  had  to  see  it. 

The  Court :    Do  you  want  the  original  ? 
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Mr,  Castro:    Yes,  I  do. 

The  Coiii-t :  Put  them  both  in.  Make  the  one  that 
has  already  been  marked  5A  and  make  the  original, 
so  we  will  have  them  together,  5B,  Mr.  Clerk. 

Mr.  Hilger:  We  do  not  mind  them  going  in  as 
a  Plaintiff's  exhibit. 

Mr.  Castro:  We  will  offer  the  original  as  our 
exhibit,  your  Honor. 

The  Court:  You  would  rather  have  the  original 
marked  as  your  exhibit? 

Mr.  Castro:  Yes,  your  Honor,  since  there  is  a 
question  about  it. 

(The  original  proof  of  loss  was  thereupon 
[229]  received  in  evidence  and  marked  Defend- 
ant's Exhibit  K.) 

Q.  (By  Mr.  Castro)  :  Mr.  Jensen,  where  did 
you  get  the  information  that  the  fire  occurred  at 
about  12  noon? 

A.  I  don't  know  where  I  got  it.  I  probably  an- 
swered it  was  around  noon  when  the  fire  started. 

Mr.  Castro:  Those  are  all  the  questions  I  have 
at  this  time,  your  Honor,  reserving  the  matters 
which  you  suggested. 

The  Court:     Very  well.  We  will  take  the  after- 
noon recess  at  this  time. 
(Becess.) 

Redirect  Examination 
Q.     (By  Mr.  Hilger)  :    Mr.  Jensen,  in  relation  to 
the  redwood  moldings,  what  were  your  sources  of 
supply  for  the  material  out  of  which  you  manufac- 
tured that  product  before  the  fire? 
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A.  Well,  we  had  bought  about  70,000  board  feet 
of  Anzae. 

Q,     From  whom  had  you  purchased  that? 

A.     Eureka  Lumber  Company— pardon  me. 

Q.     The  Eureka 

A.     The  Eureka  Redwood  Company. 

Q.  Eureka  Redwood  Lumber  Company.  That  is 
the  one  that  is  now  owned  by  Simpson? 

A.    Yes. 

Q.  That  is  one  of  the  sources  you  had  pre\dously 
mentioned.  Did  you  have  any  sources  of  supply  for 
your  raw  material?  [230] 

A.     Yes,  we  had. 

Q.    What  were  those  sources? 

A.    We  had  much  redwood  in  there. 

Q.     Where  had  you  obtained  it? 

A.  We  had  obtained  it  from  Van  der  Fals,  Eu- 
reka Redwood,  Holmes  Eureka,  a  nmnber  of  places. 
I  don't  recall  all  of  them. 

Q.  Had  you  l^ought  any  from  Hammond  Lumber 
Company?  A.     Yes,  we  did. 

Q.  Have  you  purchased  any  from  Areata  Lum- 
ber Company? 

A.    We  bought  from  Areata  Redwood. 

Q.  This  type  of  product  that  you  bought  would 
not  he  the  type  of  merchandise  your  supplier  would 
sell  in  its  state  at  the  time  of  your  purchase  in 
its  business;  it  was  a  scrap  product,  is  that  a  fair 
statement  ? 

A.     Yes,  we  had  to  work  it  over. 

Q.     It  was  your  function  to  remanufacture  it  into 
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other  products  of  standard  quality?  A.    Yes. 

Q.  At  the  time,  however,  that  you  bought  it,  it 
would  have  been  considered  a  scrap  product  of  the 
company  from  which  you  purchased  it? 

A.  It  wouldn't  be  considered  as  scrap,  but  it 
would  be  considered  as  a  lower  grade  than  they 
put  on  their  product. 

Q.     A  lower  grade  than  they  put 

A.  A  lower  grade  than  they  put  on  the  market. 
[231]  They  sold  nothing  but  nimiber  1  stu:ff  as  a 
rule. 

Q.  After  you  manufactured  it  or  applied  your 
function  to  it,  was  it  then  a  standard  quality  prod- 
uct? A.    Yes,  it  was. 

Q.  You  have  referred  to  a  purchase  of  Anzac, 
70,000  board  feet.  Wliat  is  Anzac? 

A.  That  is  1x6,  8,  or  whatever  it  may  be,  sawed 
in  two,  and  after  it  is  sawed  in  two,  it  is  still  meas- 
ured at  that  time  as  a  full  inch,  and  by  sawing  it 
in  two,  you  double  your  footage.  Instead  of  one  foot 
you  make  two  feet  out  of  it. 

Q.  That  is  for  the  purpose  of  computing  the 
scale?  A.     That  is  the  purpose. 

Q.  First  of  all,  Mr.  Jensen,  is  it  redwood,  fir, 
or  what  is  it?  A.     It  was  redwood. 

Q.     Is  it  kiln-dried  product?  A.     Yes. 

Q.  Is  it  the  tyi^e  of  thing  that  they  put  on  the 
side  of  a  house  and  they  call  it  Anzac  siding? 

A.     That  is  right. 

Q.  That  is  made  ordinarily  out  of  the  top- 
quality  redwood? 
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A.  That  is  the  very  top  quality  of  redwood.  It 
must  be  a  vertical  grain  and  kiln-dried. 

Q.     By  vertical  grain  what  do  you  mean? 

A.  Well,  vertical  grain  is  the  grain  that  stands 
[232]  straight  up  in  a  piece  of  wood.  Flat  gi^ain  is 
one  that  is  cut  so  that  the  grain  nms  flat. 

Q.  The  vertical  grain,  only  the  edges  of  the 
grain  would  show  on  the  face  of  the  iDoard? 

A.  That  is  right.  If  it  is  vertical  grain,  it  only 
shows 

Q,  I  direct  your  attention  to  that  piece  of  ply- 
wood behind  you  there.  Is  that  an  illustration  of 
vertical  grain  or  not? 

A.     That  is  not.  That  is  what  we  call  flat  grain. 

Q.     It  has  the  waves  and  figiires  through  it? 

A.  Yes.  This  could  be  vertical  grain  more  or 
less.  It  is  a  rough  piece,  but  it  is  second  growth  of 
lumber. 

Q.  In  order  to  ol)tain  vertical  grain  lumber  does 
it  have  to  l)e  specially  cut  in  order  to  produce  that? 

A.  Yes,  it  has  to  ])e  put  on  your  can^iage  and 
sawed  so  that  your  saw  rmis  through  the  gi-ain 
straight  up  and  down  instead  of  laying  down.  If  it 
was  laying  down  flat,  it  was  a  cheaper  grade. 

Q.  The  vertical  grain  lumber  is  the  more  ex- 
pensive type?  A.    Yes,  it  is. 

Q.  Do  you  recall  a  specific  purchase  of  that  ma- 
terial from  Eureka  prior  to  the  fire? 

A.  Well,  we  bought,  ever  since  we  have  been  in 
the  business,  practically  all  the  factory  outlet  that 
they  had   at  the   Eureka   Redwood,   and  we   also 
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bought  a  considerable  amoimt  of  gTeen  that  we 
were  stacking  in  our  yard,  and  at  our  leisure  time 
[233]  we  would  run  it  through  our  edger  and  make 
1x1 's  or  whatever  our  orders  called  for  to  make, 
small  moldings. 

Q.  I  have  reference  now  to  the  Aiizac.  Do  you 
recall  whether  you  i)urchased  that  from  the  Eureka 
Redwood  Company? 

A.  Yes,  we  ])ought  that  from  a  very  good  friend 
of  ours  that  was  rather  new  in  the  business  over 
there,  and  he  was  a  very  good  friend  of  my  son 
Dee's,  and  he  made  us  a  special  price  on  it.  He  was 
going  to  give  it  to  us  but  fijially  he  said,  "Oh,  bet- 
ter give  me  $10  a  thousand."  So  we  paid  him  $10 
a  thousand.  We  paid  it  to  him  in  cash.  It  wasn't 
run  through  the  books  or  nothing. 

Q.     You  have  no  knowledge 

A.  Well,  I  take  that  back.  I  mil  say  I  have  no 
loiowledge. 

Q.  How  much  was  involved  in  that  purchase, 
Mr.  Jensen? 

A.     It  was  alx)ut  70,000  board  feet. 

Q.     And  that  was  this  Anzac  type  of  material? 

A.     That  was  before  it  was  split. 

Q.  Did  you  then  remanufactiu*e  that  into  red- 
wood molding  products? 

A.  Yes,  we  did.  We  would  cut  off  the  poor  sides, 
resaw  some  of  it,  and  cut  out  a  piece  that  was  sawed 
crooked.  The  planer  would  drop  down  too  far  in 
one  place  on  a  long  piece,  and  we  would  trim  out 
the  ])ad  parts  and  use  it  in  a  shorter  length. 
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Q.  Reference  has  been  made  to  ''per  thousand 
feet,"  and  so  [234]  forth,  and  reference  is  made  to 
the  66,000  board  feet  or  board  measure  of  redwood 
moldings  involved  in  this  fire.  What  is  a  board  foot? 

A.  That  is  1x1  by  a  foot  square,  twelve  feet 
square  or  twelve  inches  square. 

Q.  In  other  words,  a  board  foot  is  twelve  inches, 
by  twelve  inches  by  one  inch  thick'? 

A.     That  is  right. 

Q.  And  there  would  be  on  that  basis  twelve 
board  feet  and  one  cubic  foot? 

A.     That  is  right. 

Q.  Does  that  measure  or  scale  apply  to  the 
rough  material  out  of  which  the  finished  products 
are  made?  A.     Yes,  it  does. 

Q.  If  you  should  take  a  one-inch  big  board  and 
dress  it  down  or  manufacture  it  down  to  a  product 
that  was  a  half  inch  thick,  how  would  its  thickness. 
be  computed  for  the  purpose  of  determining  board 
measure  of  the  finished  product? 

A.     It  would  tally  the  same  as  a  full  inch. 

Q.  In  other  words,  a  half-inch  piece  of  material 
would  be  counted  as  finished  material  as  full  inch? 

A.     That  is  right. 

Q.  So  that  after  the  product  was  finished  on  the 
molding  or  other  items,  there  would  be  more  than 
twelve  board  feet  per  cubic  foot?  [235] 

A.     There  would  be  just  double? 

Q.    Around  24 A.     Instead  of  12. 

Q.     Twenty-four  board  feet  per  cubic  foot? 

A.     That  is  right. 
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Q.  Mr.  Jensen,  you  had  in  the  course  of  the  op- 
eration of  your  business  various  vehicles  and  ma- 
chinery that  you  operated?  A.    We  did. 

Q.     And  those  required  fuel,  I  presmne  ? 

A.    Yes,  sir. 

Q.     Diesel  fuel  and  gasoline? 

A.     That  is  right. 

Q.  Was  it  your  i^ractice  to  store  that  fuel  sup- 
ply on  your  premises  at  Third  &  Commercial? 

A.  Yes,  it  was.  We  had  a  bucket  of  fuel  for 
washing  tools,  and  so  on,  that  set  in  by  the  work 
bench  that  we  had  there,  probably  half  full  of 
diesel,  and  we  had  other  things  that  had  grease  or 
oil  in  it. 

Q.  Reference  has  been  made  to  a  drimi  of  gaso- 
line that  was  stored  in  there.  Did  you  observe  that 
drum  of  gasoline  after  the  fii-e? 

A.    Yes,  I  did. 

Q.     Was  the  gasoline  still  in  it? 

A.    Yes,  it  was. 

Q.  It  had  not  been  consumed  by  nor  involved 
in  the  fire?  [236] 

A.    No,  it  didn't.  There  was  still  gasoline  in  it. 

Q.  Reference  has  been  made  to  12  doors  that 
were  taken  by  a  representative  of  Rice  Supply 
Company  after  the  fire.  Was  that  person  Paul  Hen- 
ning  who  took  those  doors?  A.    Yes,  it  was. 

Q.  Let  me  lead  you  along  here  so  we  can  get 
through  quicker.  How  long  after  the  fire  were  those 
taken  by  Mr.  Henning,  do  you  recall? 
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A.  I  think  it  was  two  or  three  days  after  the 
fire. 

Q.     Was  any  charge  made  for  those  doors? 

A.     No,  there  was  not. 

Q.     What  was  the  reason  for  that? 

A.  Well,  there  was  some  doors  and  I  had  asked 
one  of  the  firemen,  Mr.  McBeth,  if  it  would  be  okay 
if  I  let  him  have  them.  And  he  said,  ''Go  ahead." 

Q.  Were  any  of  these  doors  that  were  taken  by 
Mr.  Henning  included  in  the  inventory  attached  to 
your  proof  of  loss?  A.    No,  they  were  not. 

Q.     They  were  removed  from  the  premises? 

A.    Yes. 

Q,  And  you  make  no  claim  for  those  doors  of 
any  sort  or  character?  A.     No. 

Q.  Reference  has  been  made  to  certain  property 
in  Utah  that  was  in  your  wife's  name.  Was  it  your 
practice  and  habit  [237]  of  your  wife  to  execute 
along  with  you  all  notes  for  money  borrowed  from 
the  ])ank  from  time  to  time? 

A.     Yes,  it  was  in  California. 

Q.     She  was  a  co-signer  on  all  of  these  notes? 

A.    Yes,  she  was. 

Mr.  Hilger:  That  is  all  the  questions  I  have  at 
this  time.  I  would  like  the  Court  to  take  judicial 
notice  that  an  attachment  is  a  procedure  that  issues 
prior  to  any  judgment  or  determination  of  the  con- 
troversy out  of  which  the  writ  issues,  inasmuch  as 
reference  has  been  made  to  attachments.  Would  the 
Court  take  judicial  notice  that  an  attachment  is  a 
remedy  or  a  proceeding  that  issues  prior  to  any 
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deteniiination  of  the  rights  and  merits  of  the  con- 
troversy? 

The  Court:  Of  course,  I  know  that.  I  have  been 
at  this  game  for  almost  or  over  40  years.  But  what 
is  it  you  want  me  to  do  about  it? 

Mr.  Hilger:  Take  judicial  notice  of  it  so  it 
might  be  considered  in  evidence  for  further  com- 
ment at  a  later  time  in  connection  with  the  sum- 
mation of  this  matter. 

The  Court :  Are  you  referring  to  a  question  some 
other  counsel  asked  about  an  attachment  on  a  bank 
account  ? 

Mr.  Hilger:  It  has  been  established  an  attach- 
ment was  levied  against  the  accoim^t  of  the  Eureka 
Lumber  Company.  I  wish  the  record  to  show  that 
an  attachment  is  a  remedy  taken  up  before  there 
is  any  decision  on  the  merits  of  the  controversy. 

The  Court:  Do  you  want  me  to  tell  the  Jury 
now?   [238] 

Mr.  Hilger:  I  would  appreciate  if  such  notice 
were  given. 

The  Court:  I  have  judicial  notice  of  it,  but  the 
Jury  hasn't  got  jury  notice  of  it,  I  suppose.  What 
counsel  is  referring  to.  Ladies  and  Grentlemen,  is 
that  when  somebod}^  sues  somebody  else  and  claims 
they  owe  them  money,  they  have  an  attachment  is- 
sued against  them  and  tic  up  their  money.  It  is  a 
preliminary  proceeding  and  does  not  mean  the  man 
owes  the  money  sued  for  or  that  he  is  going  to  get 
judgment.  That  question  is  decided  at  a  later  time 
in  a  couii:  proceeding  as  to  whether  judgment  will 
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be  obtained.  But  this  is  a  preliminary  way  of  tying 
up  some1}ocly's  money  who  you  think  owes  you 
money.  Is  there  any  recross  examination? 

Mr.  Castro:  Just  a  couple  of  questions,  your 
Honor. 

Recross  Examination 

Q.  (By  Mr.  Castro)  :  Mr.  Jensen,  this  Ajizac, 
the  redwood  material,  amounted  to  70,000  l>oard 
feet?  A.     Yes,  sir. 

Q.     When  did  you  receive  the  Anzac  material? 

A.  When  we  first  opened  up  the  place  of  busi- 
ness, mthin  six  months,  I  would  say,  in  1954  or 
late  1953,  I  think,  whenever  we  first  took  on  the 
business. 

Q.  1953  to  1954,  and  you  paid  $10  a  thousand 
for  that  material?  [239] 

A.     That  is  right. 

Q.  Did  that  represent  what  was  the  66,000  board 
feet  that  you  are  claiming? 

A.  That  was  included  in  the  remanufacturing 
and  sawed  up  into  smaller  pieces. 

Q.  How  much  of  that  66,000  board  feet  is  repre- 
sented by  that  Anzac? 

A.    Well,  I  couldn't  say.  Not  too  much  of  it. 

Mr.  Castro:  I  have  no  further  questions,  your 
Honor. 

Mr.  Hilger:     I  have  no  questions. 

The  Court:     You  may  step  down. 

Mr.  Castro:  Your  Honor,  I  would  ask  to  put  a 
witness  on  out  of  order.  He  is  here  from  Eureka. 
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He  has  come  here  from  his  private  operated  busi- 
ness. 

Mr.  Hilger:  We  have  no  objection  to  his  appear- 
ing at  this  time. 

Mr.  Castro:  That  is  why  I  brought  it  up.  Mr. 
Musser,  will  you  come  up,  please.  [240] 

PERCY  L.  MUSSER 

was  called  as  a  witness  on  behalf  of  the  Defendant, 
being  first  duly  sworn  testified  as  follows: 

Q.  (By  the  Court) :  Please  state  your  name  to 
the  Court  and  to  the  Jury. 

A.    Percy  L.  Musser. 

Direct  Examination 

Q.  (By  Mr.  Castro)  :  Where  do  you  make  your 
home,  Mr.  Musser? 

A.     On  the  outskirts  of  Eureka. 

Q.     How  long  have  you  lived  in  the  Eureka  area? 

A.     Since  1915. 

Q.     What  is  your  business  there? 

A.     Motor  transportation  broker. 

Q.     Do  you  have  an  office  in  Eureka? 

A.  I  have  an  office  on  the  comer  of  Third  & 
Broadway. 

Q.  Are  you  acquainted  "\^ith  the  Eureka  Limiber 
Company  ?  A.I  am.  I  used  to  work  for  them. 

Q.  In  June  of  1956  was  your  office  about  a  block 
away  from  the  Eureka  Lumber  Company? 

A.  My  office  is  located  on  the  southeast  corner 
of  Third  and  Broadway.  The  Eureka  Lumber  Com- 
pany's office  is  on  the  noi'thwest  comer  of  Com- 
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mereial  &  Third  Street  with  no  obstructing  views 

in  between. 

Q.  Looking  at  this  diagram  which  is  on  the 
board,  Exhibit  A,  [241]  this  represents  Commercial 
Street"?  A.     Right. 

Q.     This  represents  Third  Street? 

A.     Right. 

Q.  This  represents  the  Eureka  Lumber  Com- 
pany building.  Now,  if  we  went  to  the  west  or  the 
left  of  that  diagram  to  the  other  end  of  the 
block 

A.     You  would  be  on  Broadway. 

Q.  You  would  be  on  Broadway,  and  your  office 
is  right  on  the  corner  of  Broadway  &  Third  Street? 

A.    Right. 

Q.  I  show  you  an  exhibit  in  the  case.  Defend- 
ant's Exhibit  C.  Are  you  able  to  identify  your  of- 
fice in  that  particular  photograph? 

A.     Yes,  it  shows  on  the  comer. 

Q.    Would  you  put  an  X  over  your  office  ? 

A.     (The  witness  indicated.) 

Mr.  Castro:  May  we  mark  that  as  X-1,  your 
Honor,  representing  the  office  building  of  Mr.  Mus- 
ser,  Exhibit  C. 

Q.  Were  you  at  your  office  on  the  day  of  the 
fire  at  the  Eureka  Lumber  Company? 

A.    I  was,  yes. 

Q.    What  time  had  you  gone  to  work  that  day? 

A.     Approximately  6 :30  in  the  morning, 

Q.  Bid  you  remain  at  your  office  up  to  the  time 
of  the  fire?  [242] 
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A.     I  was  in  my  office  at  the  time  of  the  fire. 

Q.    Are  you  acquainted  with  Harold  Dee  Jensen? 

A.     Very  much. 

Q.    Are  you  acquainted  with  Hyrum  Jensen? 

A.    Yes. 

Q.  AVhat  was  your  first  knowledge  that  anything 
imusual  was  taking  place  in  the  neighborhood  on 
that  day? 

A.     You  mean  at  the  time  of  the  fire? 

Q.    Yes. 

A.  Well,  prior  to  the  fire  I  had  two  truck  driv- 
ers that  drove  for  Yoimg's  Commercial  Transfer 
from  Modesto  in  the  office.  I  was  getting  ready  to 
make  a  telephone  call  to  Diebolt  Lumber  Company 
in  Smith  River,  and  we  heard  the  explosion  and  I 
said  to  the  boys,  I  said,  "Gee,  there 

The  Court:  He  doesn't  want  conversation,  but 
just  relate  the  things  that  took  place  mthout  re- 
lating the  conversation. 

The  Witness:  I  am  going  to  tell  you  what  hap- 
pened. 

The  Court:    No,  no. 

The  Witness:    I  can't  do  that? 

The  Court:  You  are  not  going  to  tell  anything. 
You  just  answer  questions  the  way  he  asks  you. 

Q.     (By  Mr.  Castro)  :    Just  tell  what  happened. 

The  Court:  You  heard  an  explosion.  Go  ahead. 
Ask  the  next  question.  [243] 

Q.  (By  Mr.  Castro)  :  What  occurred  after  you 
heard  the  explosion? 

A.     I  looked  around  and  I  couldn't  see  anything. 
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Q.  Did  you  see  Harold  Dee  Jensen  after  you 
heard  that  explosion? 

A.  Very  shortly  after  he  drove  up  in  front  of 
my  office,  yes. 

Q.     What  was  he  driving  in? 

A.  He  was  driving  a  GMC  pickup  that  belonged 
to  the  Eureka  Lmiiber  Company. 

Q.     From  what  direction  was  he  coming? 

A.  He  was  coming  west  on  Third  Street,  and 
crossed  over  in  front  of  my  office. 

Q,  Would  that  be  from  the  direction  of  the 
Eureka  Lmnl^er  Company?  A.     It  would,  yes. 

Q.  And  your  office  would  be  approximately  150 
feet  from  the  Eureka  Lumber  Company? 

A.     It  would  be  approximately  300  feet. 

Q.     About  300  feet?  A.     Right. 

Q.  Would  you  describe  the  rate  of  travel  at 
which  you  observed  Mr.  Harold  Dee  Jensen  driving 
as  he  came  by  there? 

A.  When  I  sat  in  m,y  office,  my  back  was  to 
the  Eureka  Lumber  Company  at  that  time,  the  way 
I  was  sitting  in  the  office,  [244]  and  I  noticed  him 
come  up  by  the  side  window  on  the  Third  Street 
side  of  my  office,  and  he  was  going  very  fast,  and 
he  came  to  a  sudden  stop  right  in  front  of  the  door. 

Q.     Is  there  a  curb  in  front  of  your  office? 

Q.  There  isn't  a  curbing.  I  have  i:)oured  cement 
there,  because  before  I  put  the  office  there,  there 
was  quite  a  mudhole. 

Q.  Did  his  pickup  come  in  contact  with  that 
area  in  which  you  had  x)oured  cement? 
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A.     He  drove  right  across  the  top  of  it. 

Q.  Did  he  change  his  speed  when  he  came  across 
the  top  of  that  cement? 

A.  He  came  to  a  sudden  stop  in  front  of  the 
door. 

Q.     Then  what  took  place  ? 

A.  He  opened  the  door  like  he  was  going  to  get 
out  about  a  foot,  I  would  say.  And  I  was  on  the 
telephone,  and  he  closed  the  door.  And  he  must 
have  shoved  the  foot  throttle  down  to  the  floorboard 
and  took  off. 

Q.  Would  you  describe  the  rate  of  speed  as  he 
continued  on*? 

A.  The  rate  of  speed  wasn't  very  great,  but  the 
tires  was  sure  going  around. 

Q.  After  that  occurred  did  you  hear  any  fire 
alarm  sounded"?  A.     No,  I  did  not. 

Q.  After  that  occurred  did  you  see  that  the  Eu- 
reka Lumber  Company  building  was  on  fire? 

A.  Well,  I  said,  "What  was  Jensen  looking  for? 
Is  the  joint  on  fire?"  [245] 

The  Court:  That  is  not  what  he  asked  you.  He 
asked  you  after  the  man  drove  off  whether  you  saw 
the  fire  in  the  Eureka  Lumber  Company. 

The  Witness:  That  is  what  I  was  trying  to  ex- 
plain to  you,  what  I  saw. 

The  Court :  You  can  answer  yes  or  no.  That  does 
not  require  any  explanation.  Either  you  saw  a  fire 
or  you  did  not. 

The  Witness:    I  did  see  a  fire. 

The  Court:     That  answers  it. 
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Q.  (By  Mr.  Castro)  :  Where  was  that  fire,  Mr. 
Musser? 

A.     On  the  north  end  of  the  building. 

Q.     On  the  north  end  of  which  building? 

A.  That  building  approximately  in  the  center 
of  it  where  the  center  wall  goes  through,  right  at 
the  peak  of  the  roof,  because  the  roof  is  longer  on 
one  side  than  it  is  on  the  other. 

Q.  You  are  familiar  with  the  Eureka  Lumber 
Company  building?  A.     I  am. 

Q.  And  you  had  been  in  that  building  prior  to 
the  fire  on  various  occasions?  A.     Yes. 

Q.  I  show  you  another  photogi'aph  taken  on  Au- 
gust 10,  1956.  Do  you  recognize  that  view? 

A.    Yes,  I  do. 

Q.  Is  that  a  view  from  the  general  direction  of 
[246]  your  office  towards  the  Eureka  Lmnber  Com- 
pany? A.     It  is. 

Q.  Could  you  mark  on  that  the  portion  of  the 
roof  where  you  saw  the  fire  coming  out? 

A.     (The  witness  indicated  as  requested.) 

Mr.  Castro:  We  will  mark  that  Arabic  number 
1,  your  Honor,  and  offer  the  photograph  in  evi- 
dence as  Defendant's  exhibit  next  in  order. 

(The  photograph  referred  to  was  thereupon 
received  in  e\4dence  and  marked  Defendant's 
Exhibit  L.) 

Q.  (By  Mr.  Castro)  :  Did  you  go  over  to  see 
the  fire  or  help  fight  the  fire  after  you  saw  it  was 
there?  A.     I  did  not. 

Mr.  Castro:    May  I  show  this  photograph  to  the 
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Jury,  your  Honor?  Perhaps  I  had  better  pass  the 

other  photographs  that  showed  the  of&ce. 

The  Court:    Exhibit  C. 

Mr.  Castro:    Yes. 

Q.  Did  you  do  anything  with  reference  to  call- 
ing the  fire  department  after  you  saw  that  fire  ? 

A.     I  did. 

Q.    Wliat  did  you  do? 

A.     What  was  the  question? 

The  Court:    What  did  you  do. 

A.     I  telephoned  the  fire  department.  [247] 

Q.  (By  Mr.  Castro):  Then  did  you  remain  in 
your  office?  A.     I  did,  yes. 

Mr.  Castro:  Those  are  all  the  questions  I  have, 
your  Honor. 

Cross  Examination 

Q.  (By  Mr.  Hilger)  :  Mr.  Musser,  you  did  not 
see  any  smoke  or  fire  mitil  after  you  had  seen  Mr. 
Harold  Dee  Jensen,  did  you? 

A.     No,  sir,  I  did  not. 

Q.  Mr.  Harold  Dee  Jensen  stopped  in  front  of 
your  office,  appeared  to  be  alighting  from  his  ve- 
hicle, opened  the  door,  and  then  got  back  in,  re- 
closed  it  and  took  off? 

A.  He  didn't  attempt  to  get  out.  He  just  opened 
the  door,  then  closed  it,  and  took  off. 

Q.  You  had  not  l^een  over  to  the  Eureka  Liun- 
ber  Comi)any  for  some  three  months  or  so  prior  to 
the  fire,  had  you?  A.    No. 

Q.     And  that  was  because  you  and  Mr.  Harold 
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Dee  Jensen  had  had  a  controversy,  isn't  that  right*? 

A.     Yes. 

Mr.  Hilger:     That  is  all. 

Redirect  Examination 

Q.  (By  Mr.  Castro)  :  Mr.  Musser,  have  you  told 
anj'lhing  but  the  truth  here  today?  [248] 

A.    No,  sir. 

Mr.  Castro:  I  have  no  further  questions.  That 
is  the  only  witness  I  have  at  this  time.  He  is  imder 
subpoena,  so  will  you  assure  him  he  can  go  back? 

Mr.  Hilger:     I  will  excuse  him. 

The  Court:    You  may  be  excused,  Mr.  Musser. 

Mr.  Hilger:  At  this  time  the  Plaintiff  would 
read  into  evidence  the 

DEPOSITION  OF  EUGENE  L.  FOX 

taken  in  Eureka,  California,  on  September  19,  1957. 
The  questions  were  propounded  by  myself  to  the 
witness. 

"By  Mr.  Hilger:  Would  you  state  your  name, 
please?  ''A.     Eugene  L.  Fox. 

*'Q.    Where  do  you  reside,  Mr.  Fox? 

''A.     1511  County  Lane  in  Eureka. 

"Q.    What  is  your  profession? 

"A.     I  am  a  Certified  Public  Accountant. 

"Q.    Where  do  you  practice  that  profession? 

''A.  Well,  I'm  employed  by  David  L.  Moonie 
and  Company. 

"Q.  Is  that  a  firm  of  Certified  Public  Accoimt- 
ants?  "A.     Yes,  it  is. 
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"Q.    Where  do  they  have  their  offices? 

"A.    At  537  G  Street,  Eureka.  [249] 

"Q.     How  long  have  you  been  so  engaged? 

"A.     Seven  years. 

"Q.  Mr.  Eox,  in  connection  with  your  profes- 
sional work  did  you  have  occasion  to  take  an  in- 
ventory at  the  Eureka  Lumber  Company? 

"A.     I  did. 

"Q.     Do  you  recall  when  that  was  done? 

"A.  It  must  have  been  about — I  don't  recall 
exactly,  but  it  must  have  been  about  the  end  of 
July  or  the  very  first  part  of  August. 

''Q.     Of  what  year?  "A.     Of  '56. 

"Q.  Had  there  been  a  fire  at  the  premises  prior 
to  your  taking  an  inventory  there?  "A.     Yes. 

'*Q.  When  you  took  this  inventory  did  you  make 
any  written  record  of  what  you  fomid? 

*'A.    I  did. 

''Q.  I  hand  you  a  sheaf  of  paper  bearing  the 
imprint  of  Eureka  Lumber  Company  and  in  pen- 
cilled handwi'iting,  the  same  being  stapled  together 
as  one  document  and  I'll  ask  you  if  that's  the  rec- 
ord that  you  prepared  of  your  inventory  that  you 
have  just  referred  to?  "A.     It  is.  [250] 

"Q.    Huh?  ''A.     It  is,  yes. 

"Q.     That  is  your  handwriting? 

''A.    Yes,  it  is." 

Mr.  Hilger:  At  this  time  I  will  ask  that  the 
handwritten  inventory  of  Eugene  L.  Fox  be  offered 
as  Plaintiff's  next  in  order. 

The  Court:    Any  objection? 
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Mr.  Castro:     No  objection. 

The  Court:  Shall  I  remove  it  from  the  deposi- 
tion? 

Mr.  Hilger:    If  you  will. 

(The  inventory  referred  to  was  thereupon 
received  in  evidence  and  marked  Plaintiff's  Ex- 
hibit 19.) 

'*Q.  In  connection  with  your  practice  as  a  Certi- 
fied Pul>lic  Accountant  are  you  often  called  upon 
to  officiate  at  and  to  supervise  the  taking  of  in- 
ventory 1  "'A.     I  am. 

"Q.  Is  the  taking  of  physical  inventories  gen- 
erally accepted  audit  practice  leading  to  the  certifi- 
cation of  a  financial  statement? 

^*The  Witness:  The  obser^'ation  of  the  physical 
inventory  is  standard  auditing  procedure.  We  don't 
always  take  them,  but  sometimes  we  assist  or  super- 
vise, as  you  stated,  yes.  [251] 

"Mr.  Hilger:  ISTow  in  connection  with  taking  this 
particular  inventory,  Mr.  Fox,  what  procedure  did 
you  follow  and  what  did  you  do? 

''A.  I  observed  the  inventory  and  actually  par- 
ticipated in  the  count  and  made  a  report  of  the 
count  which  I  am  holding  in  my  hand. 

"Mr.  Fox,  I  am  handing  you  here  a  photostatic 
copy  of  a  proof  of  loss  that  has  been  marked  as 
plaintiff's  exhibit  number  one  in  connection  with 
the  deposition  of  Mr.  Whittet  in  this  proceeding 
here,  (Plaintiff's  Exhibit  No.  5  in  this  proceeding) 
and  refeiTing  to  exhibit  A  attached  thereto,  the 
first  five  pages  of  Exliibit  A,  have  you  compared 
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the  items  reflected  in  that  list  mtli  the  inventory 
record  exhibit  one  mth  your  deposition  here,  your 
handwritten  inventory?  "A.     I  have. 

"Q.  Is  the  list  on  exhibit  A  there  at  which  you 
are  looking,  pages  one  through  tive,  is  that  an  ac- 
curate tabulation  of  the  handwritten  inventory 
which  you  prepared? 

"Mr.  Castro:     The  items  of  inventory? 

"Mr.  Hilger:  Of  the  items,  we  are  not  referring 
to  price  now,  Mr.  Fox,  the  items  and  the  quantity  of 
items,  is  that  an  accurate  [252]  tabulation  of  the 
items  and  quantity  of  items  reflected  in  your  hand- 
written inventory? 

"A.  Substantially,  yes.  There  are  two  items,  one 
of  which  I  can't  find  on  my  handwritten  inventory. 

"Q.     A^Hiich  item  is  that,  Mr.  Fox? 

"A.  Two  Venta  Wall  Windows,  two  by  two  dis- 
play unit  which  is  fifty-four  dollars. 

''Q.  That  does  not  appear  on  your  handwritten 
inventory  ? 

"A.     I  couldn't  find  it  there,  no. 

*'Q.  Is  there  any  other  difference  respecting  the 
listing  there  in  exhibit  A,  pages  one  through  five, 
which  does  not  correlate  accurately  with  the  hand- 
written inventory  that  you  prepared? 

"A.  Yes.  On  page  three  there  is  an  item  twenty- 
two  pints  Griffin  Mark-A-Way  Creme.  According 
to  my  inventory  I  had  twenty-six,  so,  in  effect,  this 
is  understated. 

"Q.    You  mean  that  exhibit  A  at  which  you  are 
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looking  at  page  three  understates  the  quantity  com- 
pared to  your  handwritten  inventory? 

"A.    Yes. 

"Q.  Now  is  there  any  other  respect  fa  which  ex- 
hibit A,  pages  one  through  five,  does  not  [253] 
correlate  accurately  with  your  handwritten  inven- 
tory? 

''A.  No,  it  appears  to  be  accurate  with  those 
exceptions. 

"Q.  Well,  it's  exhibit  A  attached  to  exhibit  one 
for  the  clarification  of  the  record.  And  that's  ex- 
hil)it  one  -svith  the  deposition  of  Mr.  Whittet. 

"Now  can  you  describe  the  condition  of  the  items 
listed  in  pages  one  through  five  of  exhibit  A  at- 
tached to  the  exhibit  one  to  the  deposition  of  Mr. 
Whittet  at  the  time  you  took  the  inventory? 

"A.  They  were  badly  smoked  and  in  some  cases 
they  were  damaged  by  water  also.  I  think  that 
pretty  well  covers  it.  Some  of  the  sheet  rock  that 
is  listed  on  page  two  was  worthless,  you  might  say, 
from  the  heat  and  everything.  It  was — especially 
around  the  edges,  it  was  just  about  ready  to  fall 
apart.  We  were  able  to  coimt  it,  but  other  than 
that,   it  was  a   loss. 

"Q.     Were  any  of  the  items  partially  burned? 

"A.  I  don't  believe  the  items  listed  here  were, 
no." 

The  Court :  Do  you  wish  to  read  the  cross  exami- 
nation ? 

Mr.  Castro:  Just  three  or  four  lines  is  all  I 
have  an  interest  in,  your  Honor.   [254] 
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''Q.  (By  Mr.  Castro):  What  were  you  to  get? 
Were  you  to  get  the  value  of  the  inventory,  the 
condition  of  the  inventory  or  the  quantity  of  the 
inventory'?  '         "The  quantity. 

"Q.    Was  that  the  only  item  you  were  to  get? 

''A.     Yes." 

That  is  all  I  care  to  read, 

Mr.  Hilger:  That  is  all  we  will  read  from  the 
deposition  of  Mr.  Fox,  and  at  this  time  I  would 
like  to  begin  the  reading  of  the  deposition  of 
Harold  Dee  Jensen  taken  in  San  Francisco,  Cali- 
fornia, on  May  11,  1957. 

The  Court:    Is  the  original  on  file? 

Mr.  Hilger:  I  don't  know.  It  was  taken  by  Mr. 
Castro  at  his  request.  The  witness  is  now  dead  and 
it  constitutes  the  only  method  of  obtaining  his  testi- 
mony in  this  proceeding. 

The  Court:  Wliere  is  the  original?  Does  anyone 
know? 

Mr.  Castro :  No,  your  Honor.  The  reporters  were 
Gagan  &  McDaniels  here  in  San  Francisco.  We  can 
certainly  check  with  them. 

The  Court:    Do  you  have  a  copy? 

Mr.  Castro:     I  have  a  copy. 

The  Court:  Is  there  any  objection  to  counsel 
using  a  copy  then?  [255] 

Mr.  Castro:  No,  not  as  to  the  accuracy  of  it, 
your  Honor,  but  if  there  are  other  depositions  to 
be  read,  may  this  be  deferred  imtil  the  morning?' 
There  are  certain  matters  I  thinli  we  can  antici- 
pate. 
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The  Court:  Is  that  possible  in  the  preparation 
of  your  case,  to  take  up  something  else  now  before 
you  take  up  this  deposition? 

Mr.  Hilger:  Surely.  We  will  read  the  deposition 
of  Mr.  H.  B.  Whittet  taken  in  Eureka,  California, 
on  Septeni])er  9th.  I  believe  we  can  finish  this  one 
by  4:00  o'clock. 

"H.  B.  WHITTET 

"a  witness,  JDeing  of  lawful  age,  and  being  first  duly 
sworn  in  the  above  cause,  testified  on  his  oath  as 
follows : 

"By  Mr.  Hilger:     State  your  full  name,  please? 

"A.     H.  B.  Whittet. 

"Q.     And  where  do  you  reside,  Mr.  Whittet? 

''A.     At  306  West  Pratt  Street  in  Eureka. 

"Q.     Wliat  is  your  business  or  occupation  ? 

"A.     Salesman. 

"Q.     And  by  whom  are  you  employed? 

"A.  Western  Door  and  Sash  Company,  Fifth 
and  Cypress  Streets,  Oakland. 

*'Q.     How  long  have  you  been  so  employed? 

"A.     Over  five  years.  [256] 

''Q.  What  territory  do  you  cover  in  connection 
with  your  duties  with  Western  Door  and  Sash  ? 

"A.  From  Garberville,  California,  to  Gold 
Beach,  Oregon. 

"Q.  In  connection  with  the  performance  of  your 
duties  have  you  had  occasion  to  deal  with  the  Eu- 
reka Lumber  Company?  "A.     Yes. 

"Q.  And  what  have  been  those  dealings,  Mr. 
Whittet,  from  a  period  through  1955  and  up  to 
June  of  1956? 
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"A.  My  dealings  with  them  have  been  in  selling 
them  doors  and  sash  and  windows,  moldings,  frames 
and  related  items. 

"Q.  Did  you  call  upon  their  place  of  business 
in  connection  with  your  duties?  ''A.     Yes. 

''Q.  And  uiDon  the  occasion  of  those  calls  did 
you  have  opportunity  to  observe  their  inventory  of 
your  merchandise  ?  "A.    Yes. 

"Q.  Did  you  have  occasion  from,  say,  May  or 
June  of  1956  to  be  upon  their  premises  and  look 
at  their  inventory? 

^'A.     May  or  June  of  '56?  [257] 

"Q.  To  refresh  your  recollection,  the  fire  oc- 
curred there  on  June  25th. 

''A.  Yes,  I  would  have  been  there  during  that 
period,  definitely,  uli  huh. 

''Mr.  Hilger:  Mr.  Whittet,  I'll  show  you  a  pho- 
tostatic copy  of  a  proof  of  loss  referring  to  Exhibit 
A  attached  thereto,  the  first  page,  the  items  thereon 
beginning  at  the  top  and  down  to  but  not  including 
two  Venta  wall  windows  and  ask  you  look  that  list 
over. 

"A.     All  right. 

"Q.  Now  referring  to  the  items  that  are  de- 
scribed therein  on  that  list,  how  does  that  compare 
with  the  inventory  you  observed  when  you  were  on 
the  premises  just  prior  to  the  fire? 

''A.    Well,  with  the  exception  of " 

At  that  time  an  objection  was  interposed: 

''Mr.  Castro:  Now,  just  a  moment.  He  didn't 
say  he  was  on  there  just  prior  to  the  fire.  Counsel. 
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He  hasn't  fixed  any  date  when  he  was  in  there. 

''Mr.  Hilger:  His  testimony  has  been  that  he 
would  have  been  there  during  May  or  June  of  '56; 
upon  the  occasion  of  that  visit  and  your  observa- 
tion of  the  inventory  how  did — what  is  the  [258] 
comparison  between  what  you  observed  and  the  list 
that  you  have  there  before  you? 

"A.  I  would  have  to  answer  that  this  way.  I 
don't  recall  distinctly  of  seeing  all  of  these  doors  here, 
for  instance,  the  ash  doors,  we  have  twenty-three 
two  fours,  that  would  be  an  abnormal  stock  of  that 
size.  I  don't  distinctly  recall  seeing  those  doors  here 
or  at  their  yard.  However,  this  would  be,  I  would 
say,  approximately  a  normal  stock  with  the  excep- 
tion of  that  excessive  amount  of  that  one  size  ash 
door. 

"Q.  Well,  what  I  am  trying  to  ascertain,  Mr. 
Whittet,  is  the  comparison  between  this  list  and 
your  observation  of  the  inventory  upon  the  occa- 
sion of  your  visit,  does  it  compare  reasonably  and 
accurately  ? 

*'In  order  to  clear  up  any  uncertainty  or  misun- 
derstanding, upon  the  occasion  of  your  visit  to  the 
Eureka  Tjiunber  Company  in  connection  with  your 
duties,  did  you  observe  their  inventory  of  your 
stock  or  the  stock  that  sold  or  handled'? 

*'A.  That's  right.  I  did.  That  is  common  prac- 
tice when  you  go  into  a  place  of  business  to  ob- 
sei've  the  stock  that  they  have,  but  to  recall  ex- 
actly Avhat  was  in  the  stock  at  that  time  would 
be  an  impossibility.   [259] 
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"Q.  Well,  you  have  been  shown  a  list  there,  Mr. 
Whittet.  How  does  that  list  compare  with  your 
recollection  of  your  observation  of  the  inventory? 

"If  by  reference  to  the  list  before  you  are  able 
to  state  any  comparison  between  that  list  and  your 
recollection  of  actual  observations  of  inventory, 
would  you  so  state? 

"What's  3^our  best  recollection  of  what  was  there, 
what  items  of  merchandise? 

*'A,  Well,  to  the  best  of  my  recollection,  as  I 
said  in  the  beginning,  with  the  exception  of  this-— 
I  recall  the  stock  that  they  normally  carried  there. 
Insofar  as  I  recall,  it  was  about  in  proportion  to 
about  what  it  normally  was  which  would  be  a 
fairly  well  rounded  stock  of  mahogany  doors,  some 
sash,  some  door  jambs,  some  other  doors  including 
one  panel  one  light  and  French  doors,  but  in  pre- 
cisely what  quantity,  I  couldn't  say.  We'll  state 
that  their  normal  stock  would  run  anywhere  from 
fifty  to  one  hundred  doors  be  what  they  would  nor- 
mally carry. 

"'Q.  Now  in  clarifying  that  answer,  you  were 
asked  as  to  your  recollection  of  your  observations 
of  their  stock.  By  'normal'  do  you  mean  that  it 
was  their  average  stock  that  they  carried  basically? 

"To  further  pin  that  down,  Mr.  Whittet,  are  you 
referring  to  your  visit  that  you  have  alluded  to  in 
May  of  '56  or  June  of  '56?  "A.    Yes. 

"Q.  Now,  then,  Mr.  Wliittet,  in  connection  with 
your  duties  as  salesman  for  the  Western  Door  and 
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Sash,  are  you  familiar  with  the  prices  of  the  mer- 
chandise carried  by  your  firm? 

''A.     Yes,  I  am. 

"Q.  And  you  were  familiar  with  those  prices 
during  the  period  of  June  of  1956? 

"A.  I  was  very  familiar  with  them  at  that  time. 
There  have  been  some  price  changes,  however,  since 
then  and  I  do  not  maintain  the  old  price  files.  There 
are  some  that  I  can — that  I  can  recall,  Ijut  that 
could  be  very  easily  established  what  the  price  was 
at  that  time,  definitely  what  they  were." 

Beginning  on  page  11  at  line  20 : 

"Q.  Now,  then,  are  you  familiar  as  a  result  of 
your  experience  in  the  field  of  marketing  door  and 
sash  with  the  market  price  and  the  general  market 
for  that  type  of  product  here  in  Humlioldt  County 
and  Del  Norte  County?  [261] 

"A.     Yes,  I  am. 

"Q.  And  were  you  familiar  with  those  prices 
and  market  values  in  June  of  1956?  "A.    Yes. 

"Q.  All  right.  Mr.  Whittet,  would  you  give  us 
your  oi^inion  as  to  the  reasonable  market  value  on 
a  wholesale  basis  of  the  items  previously  referred 
to  on  page  one  of  Exhibit  A  at  June  of  1956? 

"Mr.  Castro:  You  are  talking  about  the  total 
items  from  the  top  of  the  page  down  to  the  two 
Venta  wall  windows? 

"Mr.  Hilger:     To  but  not  inchiding. 

"The  Witness:  I  would  say  that  they  are  very 
nearly  accurate. 
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"Q.  You  mean  the  values  set  forth  in  Ex- 
hibit A? 

"A.  It  would  seem  to  me  to  be  very  fair  and 
very  close,  very  close.  Each  item  would  have  to  be 
checked  accurately  for  me  to  say  that  it's  abso- 
lutely accurate,  but  certainly  it's  very  close." 

Mr.  Castro:  There  are  a  few  questions  on  cross 
examination  I  could  read,  your  Honor.  These  are 
cross  examination  questions. 

"Q.  (By  Mr.  Castro)  :  When  were  you  first  [262] 
contacted  concerning  appearing  as  a  witness  in  this 
matter?" 

Mr.  Hilger:  I  will  object  as  I  did  at  the  deposi- 
tion, your  Honor. 

The  Coui-t:  Is  that  the  only  question  you  ob- 
jected to?  I  will  overrule  the  objection. 

"A.     I  don't  know  what  day  it  was. 

"  Q .    Approximately  ? 

"A.  Let  me  think.  I  believe  it  was  about  ten 
days  ago. 

"Q.    Who  contacted  you? 

"A.     Mr.  H.  M.  Jensen. 

''Q.  And  since  that  time  have  you  been  re- 
quested to  produce  any  invoices  of  the  Western 
Door  and  Cash  Company?  "A.     No. 

"Q.  At  any  time  from  the  fire  of  June  25th, 
1956,  up  to  the  present  time  have  you  been  re- 
quested by  H.  M.  Jensen,  Harold  Dee  Jensen,  Coim- 
sel  Fred  Hilger  to  produce  any  Western  Door  and 
Sash  invoices?  "A.    No. 
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"Q.  And  your  office  is  maintained  here  in  the 
City  of  Eureka?  "A.     Yes.  [263] 

*'Q.  And  it  has  been  maintained  here  for  ap- 
proximately five  years  ?  "A.    Right." 

Then  at  page  14,  line  7. 

Mr.  Hilger:  I  would  request  the  Court  if  the 
first  part  of  that  cross  examination  is  to  be  used, 
the  remaining  beginning  at  page  13  about  line  16 
also  be  read. 

Mr.  Castro :  Certainly.  I  will  be  happy  to  read  it : 

"Q.  And  your  firm  is  listed  in  the  telephone 
book,  is  it  not? 

"A.  Yes.  I  beg  your  pardon  there.  The  Western 
Door  and  Sash  Company  is  not  listed  here  in  Eu- 
reka but  I  am. 

"Q.    You  are  listed? 

**A.     I  am  their  agent. 

"Q.    You're  listed  as  agent  for  them? 

"A.  Not  in  the  book,  it's  not  shown  as  agent 
for  them,  I'm  not  shown  as  agent  for  them. 

"Q.  And  do  you  advertise  as  an  agent  or  repre- 
sentative for  the  Western  Door  and  Sash  Com- 
pany? 

"A.  You  mean  through  the  media  of  newspapers 
and  such? 

"Q.     Or  any  other  way?  ''A.     No.   [264] 

"Q.  How  do  people  know  that  you're  in  busi- 
ness here? 

"A.  Well,  I  call  on  them  approximately  once  a 
week.  It's  pretty  hard  for  them  to  miss  me. 


278  Boston  Insurance  Company  vs, 

(Deposition  of  H.  B.  Whittet.) 

"Q.  Now  do  you  have  a  record  of  what  you 
sold  to  the  Eureka  Lumber  Company  from  1956? 

^'A.     No,  I  do  not. 

*'Q.  Would  the  Western  Door  and  Sash  Com- 
pany have  a  record  of  what  you  sold  to  the  Eu- 
reka Lumber  Com^oany  during  1956  ?  "A.     Yes. 

"Q.  This  morning  I  was  handed  a  series  of  in- 
voices of  the  Western  Door  and  Sash  Company 
consisting  of  one — seven  invoices.  Have  you  seen 
these  invoices? 

"A.     I  don't  know  whether  I  have  or  not. 

"Q.  Would  you  look  at  them.  Have  you  exam- 
ined those  invoices?  "A.     Yes. 

"Q.  For  the  purposes  of  the  record,  those  in- 
voices may  be  identified  as  invoices  entitled  date 
billed,  February  14th,  '56,  numlDer  05073;  invoice 
bearing  date  sold  January  25th,  1956,  being  niun- 
ber  03567;  invoice  date  sold  one  twenty-three  fifty- 
six,  number  03657;  invoice  date  [255]  one  twenty- 
three  fifty-six,  being  number  03678;  invoice,  same 
date  l:)eing  number  03656;  invoice  date  sold  De- 
cember 28,  1955,  being  invoice  number  01428;  in- 
voice twelve  nineteen  fifty-five,  being  invoice  num- 
ber 0702. 

''You  have  examined  each  of  those  invoices? 
''A.    Uh  huh. 

*'Q.     Do  you  know  of  anv  other  invoices? 
"A.    Yes. 

"Q.  And  do  you  have  any  invoices  in  your  rec- 
ords in  vour  office? 
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**A.     No.  I  do  not  keep  the  invoices. 

"Q.  Are  these  true  copies  of  the  invoices  from 
the  Western  Door  and  Sash  Company? 

*'A.    Yes. 

*'Q.  On  the  face  of  the  invoice  is  written  fifty 
per  cent.  Did  you  notice  that?  "A.    Yes. 

"Q.  What  is  the  significance  of  that  term  fifty 
per  cent? 

"A.  The  price  is  based  on  what  we  term  a 
wholesale  list  price  which  appears  in  our  catalog 
and  fifty  per  cent  is  the  discount  to  the  dealer,  our 
customer." 

Mr.  Castro:  I  would  like  to  offer  in  e\udence 
[266]  in  the  morning  the  invoices  referred  to  in 
this  examination  with  our  accountant,  Mr.  Steams, 
who  is  going  over  them. 

The  Court:    Very  well. 

Mr.  Castro:     Page  17,  line  8: 

''Q.  On  this  last  occasion  that  you  were  there 
before  the  fire  in  May  or  June  of  1956,  where  did 
you  go?  ''A.     I  don't  recall  exactly. 

"Q.     Did  you  see  anybody  on  that  occasion? 

"A.     I  don't  recall  that. 

*'Q.     Did  you  take  an  order  on  that  occasion? 

*'A.     I  don't  recall  that  either. 

''Q.  At  any  time  did  you  take  any  inventory  at 
the  Eureka  Lumber  Company  in  1956? 

"A.     No,  no. 

"Q.  Did  you  go  to  the  Eureka  Lumber  Com- 
pany following  the  fire  of  June  25th,  1956? 
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^'A.     No. 

*'Q.  Did  you  have — strike  that.  Was  there  an 
outstanding  account  of  either  payable  or  receivable 
between  Western  Door  and  Sash  Company  and  the 
Eureka  Lumber  Company  in  June  of  1956? 

''A.    Yes. 

"Q.     And  in  what  amount? 

"A.  I  don't  recall  exactly.  I  believe  it  was  [267] 
eight  himdred  and  some  dollars. 

"Q.  And  who  would  have  the  record  of  that 
account  ? 

"A.     Western  Door  and  Sash  Company." 

Mr.  Hilger:  The  redirect  examination  by  Mr. 
Hilger : 

''Q.  Ha^dng  reference  to  the  invoices  that  have 
been  referred  to  here,  I  believe  the  date  of  the 
first  one  is  December  19th,  1955.  Do  you  recall 
whether  or  not  at  that  date  or  upon  the  occasion 
of  that  purchase  or,  I'll  state  it  this  way,  just  prior 
to  that  purchase  was  there  any  then  existing  inven- 
tory of  your  merchandise  in  the  Eureka  Lumber 
Company?  '^A.     Yes,  there  was,  yes. 

"Q.  That  was  prior  to  the  purchases  reflected  in 
these  invoices?  "A.    Right." 

Mr.  Castro:  Will  you  read  the  question  and  an- 
swer by  me  there? 

Mr.  Hilger:  Yes.  On  further  recross  Mr.  Castro 
asks,  "Do  you  know  the  amount  of  the  existing 
inventory  in  December  of  1955?  "A.     No." 

The  Court:     It  is  wann  in  here.  We  try  to  get 
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some  kind  of  cooling  here  when  we  get  humid  days. 
[268]  There  are  some  fans,  but  hke  some  other 
Government  equipment,  they  don't  seem  to  work. 
I  am  explaining  this  to  you  because  I  notice  some 
of  you  look  as  if  you  need  some  fresh  air.  If  we 
open  the  windows  we  get  noise  from  the  street. 
Many  years  ago  when  this  addition  was  built  the 
Government's  architect,  who  was  in  Washington, 
designed  a  veiy  beautiful  courtroom,  as  you  can 
see,  but  he  apparently  had  no  practical  experience, 
and  so  he  designed  the  courtroom  on  the  outside 
of  the  building  instead  of  the  inside  of  the  building, 
as  a  result  of  which  we  get  all  the  noise  and  we 
can't  open  the  windows  to  get  fresh  air  in.  How- 
ever, we  get  used  to  it.  Will  you  come  back  tomor- 
row morning  at  10:00  o'clock,  please. 

(Whereupon,  an  adjournment  was  taken  until 
September  26,  1957,  at  10:00  o'clock  a.m.)  [269] 

Thursday,  September  26,  1957—10:00  O 'Clock  A.M. 

The  Clerk:  Jensen  vs.  Boston  Insurance  Com- 
pany for  further  trial. 

Mr.  Hilger:    Ready  for  the  Plaintiff. 

Mr.  Castro :    Ready  for  the  Defendant. 

Mr.  Hilger:  At  this  time,  your  Honor,  the  Plain- 
tiff would  read  into  e"^idence  the  deposition  of 
Harold  Dee  Jensen  taken  on  May  11,  1957.  On  that 
occasion  in  San  Francisco  the  questioning  was  by 
Mr.  Castro  of  Mr.  Harold  Dee  Jensen,  the  witness. 


282  Boston  Insurance  Company  vs. 

"HAROLD  DEE  JENSEN 
"called  as  a  witness  by  the  defendant  and  third 
party  plaintiff,  Boston  Insurance  Company,  being 
first  duly  sworn  by  the  notary  public  to  tell  the 
truth,  the  whole  truth,  and  nothing  but  the  truth, 
testified  as  follows: 

"Examination 

"Q.     (By  Mr.  Castro):     Would  you  state  your 
name  in  full,  Mr.  Jensen? 

"A.     Harold  Dee  Jensen. 

"Q.     And  what  is  your  age  ?  "A.     37. 

"Q.     Are  you  married  or  single? 

''A.     Single.  [270] 

'^Q.     Have  you  been  known  by  any  other  name? 

"A.    No. 

"Q.     Haven't  used  any  other  name? 

"A.     No. 

"Q.     Either  your  first  name  or  family  name? 

''A.    No. 

"Q.    Where  do  you  reside,  or  live,  at  the  present 
time?  ''A.     2434  E  Street,  Eureka. 

"Q.     And  how  long  have  you  made  your  home 
at  that  location? 

"A.     Oh,  approximately  a  year. 

"Q.    When  did  you  first  come  to  live  in  Eureka? 

"A.     Oh,  '48  or  '49,  as  near  as  I  can  recall. 

"  Q.    And  you  have  lived  there  continuously  since 
that  time?  ''A.     Yes. 

*'Q.    What  is  your  occupation? 

"A.     I  am  selling  lumber  right  now. 

"Q.     How  long  have  you  followed  that  work? 

"A.     Oh,   when   I   first   started   in,   about   1942, 
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when  I  first  started  in  the  hunber  business;  some 

has  been  manufacture,  some  selling,  some  hauling. 

"Q.  And  are  you  self-employed,  or  are  you 
working  for  some  outfit? 

"A.     Self-employed  right  now. 

"Q,    How  long  have  you  been  self-employed? 

"A.     Oh,  about  the  last  two  months.  [271] 

"Q.     Whom  did  you  last  work  for? 

"A.     Eureka  Lumber  Company. 

"Q.  And  when  did  you  start  to  work  for  the 
Eureka  Lumber  Company? 

"A.  I  couldn't  say  right  offhand.  I  think  I 
worked  for  about  six  months  when  Cable  had  it, 
and  then  I  worked  continuously  uj)  until  the  time 
of  the  fire,  and  partly  after  the  fire,  when  the  Eu- 
reka Lumber  Company  had  it. 

"Q.    Who  was  Cable? 

"A.     He  was  in  the  Eureka  Lumber  Company. 

''Q.    What  is  his  first  name  or  initial? 

''A.  Well,  I  think  it  was  a  corporation.  I  think 
it  was  Alert  Lumber  Company,  Incorporated. 

"Q.    Where  is  your  office  at  the  present  time? 

"A.  I  am  using  two  different  offices;  I  am  using 
one  at  8343  Clarence  in  San  Gabriel  and  2434  E 
Street,  Eureka.  They  are  both  just  home  phones. 

"Q.  Now,  since  '42,  have  you  followed  any  line 
of  work  other  than  the  lumber  business? 

'^A.     No. 

"Q.  Have  you  been  in  the  production  end  of 
lumber?  "A.     Yes. 

"Q.    And  when  was  that? 
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"A.  Oh,  in  '42 — I  can't  recall  exact  dates,  but 
it's  l^een  intermittent  since  '42  until,  I  think,  '53 
was  the  last.  [272] 

"Q.  And  where  did  you  last  engage  in  the  pro- 
duction of  lumber'?  ''A.     Eureka. 

"Q.  Were  you  self-employed  or  working  for 
someone  else  at  that  time? 

"A.     The  last  I  was  working  for  someone. 

"Q.     And  who  was  that? 

"A.  Alert  Lumber  Company.  They  were  going 
under  the  Eureka  Lmnber  Company;  that's  a  sub- 
sidiary of  the  Alert. 

'Q.     Are  you  related  to  Hyi*um  Jensen? 

'A.    Yes. 

'Q.     And  what  is  your  relationship? 

'A.     He  is  my  father. 

^Q.     Did  you  ever  operate  a  mill  for  your  father? 

'A.    I  leased  one  from  him. 

*Q.    Where  was  it  located? 

'A.     On  the  Ole  Hansen  Road. 

'Q.    Where  is  that  road  located? 

'A.     Oh,  it's  between  Areata  and  Eureka. 

'Q.     And  what  was  the  name  of  the  mill? 

'A.     Sequoia  Lumber  Company. 

'Q.    Wlio  was  the  owner  of  the  mill? 

'A.     H.  M.  Jensen. 

*Q.     And  who  was  the  owner  of  the  equipment? 

'A.     H.  M.  Jensen.  [273] 

'Q.  Was  that  a  written  agreement  or  an  oral 
agi'eement?  "A.    Written  agreement. 
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''Q.  Do  you  have  the  original  written  agreement 
or  a  copy  of  it?  "A.     Not  now  I  don't. 

"Q.  Did  you  have  the  original  agreement  or  a 
copy  of  it?  "A.     You  say  did  I  have? 

"Q.    Yes.  ''A.     Yes. 

"Q.    What  became  of  your  document? 

"A.     I  don't  know.  I  think  it  was  in  the  fire. 

"Q.    Which  fire  do  you  refer  to? 

"A.     The  one  of  the  Eureka  Lmnber  Company. 

"Q.     Is  it  the  fire  of  June  25,  1956? 

*'A.     Yes,  that's  right. 

"Q.  During  what  period  did  you  have  the  lease 
agreement  with  Hynrni  Jensen? 

'*A.     I  can't  recall  that  offliand. 

"Q.     Tell  me  approximately. 

"A.  I  think  it  was  between  '51  and  '53,  approx- 
imately. 

*'Q.  Now,  did  you  have  any  other  lease  agTee- 
ments  with  Hyrum  Jensen? 

"A.     No,  not  that  I  recall. 

"Q.  That  is  the  only  one  you  have  had  -with 
him?  "A.     Yes.  [274] 

"Q.  Have  you  had  any  employers  other  than  the 
Eureka  Lumber  Company,  in  the  last  five  years? 

''A.     Yes. 

"q.  Who? 

"A.  Let's  see,  five  years — no,  not  within  the  last 
five  years. 

''Q.  That  would  take  you  back  to  a  period  of 
about  1952. 

"A.    Yes.  I  haven't  had  any  since  then. 
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''Q.  When  did  you  first  become  acquainted  with 
King  Cable*? 

''A.    I  think  about  in  1951,  approximately. 

"Q.  And  did  you  have  any  business  relations 
with  him  thereafter ?  ''A.    Yes. 

"Q.     What  was  your  first  business  relation? 

"A.     Sold  him  lumber. 

"Q.  Aiid  was  that  as  a  salesman,  or  was  that  as 
operating'  the  mill  ? 

'*A.  I  can't  remember.  I  have  to  go  to  the  rec- 
ords on  that  to  make  certain. 

"Q.  Do  you  have  records  to  reflect  that  situa- 
tion? ''A.     Not  now. 

"Q.    What  has  become  of  them? 

''A.     They  were  destroyed  in  the  same  fire. 

''Q.     That  is  the  fire  of  June  25,  1956? 

"A.    Right.  [275] 

"Q.  What  other  business  relationship  did  you 
have  wdth  Mr.  Cable,  apart  from  selling  some  Imn- 
ber? 

"A.  Oh,  borrowed  money  from  him.  I  had  a  con- 
tract for  him  to  purchase  all  the  lumber  from  Se- 
quoia LumlDer  Company. 

"Q.  And  as  far  as  the  date  of  this  fire,  June  25, 
1956,  did  you  have  any  business  relationship  with 
Mr.  Cable?  ''A.     No. 

''Q.  Had  you  repaid  the  moneys  which  he  had 
loaned  you?  "A.     Yes. 

"Q.  And  was  there  any  contract  in  existence  for 
the  purchase  of  lumber  by  Mr.  Cable  ? 

"A.     No. 
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'*Q.     When  did  that  terminate'? 

"A.  I'd  have  to  check  the  records  there,  too, 
which  I  don't  have.  I  don't  know. 

"Q.     What  record  do  you  refer  to? 

*'A.  I'd  have  to  check  the  contract.  The  fact  is, 
it  is  on  file,  I  am  sure,  in  the  courthouse  in  Eureka. 

"Q.    Where? 

"A.     The  Recorder's  Office  or  where 

"Mr.  IIilo:er:  I  would  like  to  observe  for  the  rec- 
ord that  all  of  those  contracts,  leases,  purchases  and 
other  documents  relating  to  their  transactions  be- 
tween Alert  Lumlier  Company  are  on  record  in  the 
Recorder's  office  in  Humboldt  County.  [276] 

"Q.  (By  Mr.  Castro)  :  Following  the  fire  of 
June  25,  1956,  did  you  receive  a  letter  addressed  to 
you  requesting  you  to  appear  for  examination  un- 
der oath  in  Eureka?  "A.     I  did  not. 

"Q.  Were  you  advised  by  Hyrum  Jensen  that 
such  a  letter  had  been  written  to  him  and  to  you  ? 

"A.  He  said  one  had  been  written  to  him,  but 
not  to  me. 

*'Q.  And  who  told  you  it  had  been  wiitten  to 
him,  but  not  to  you? 

"A.  He  did.  He  didn't  say  that  it  hadn't  been 
written  to  me;  he  just  said  that  he  had  one.  There 
was  no  mention  whatever. 

"Q.     Did  you  see  that  letter? 

"A.     No,  I  didn't. 

"Q.     Did  he  show  it  to  you?  "A.     No. 

"Q.  And  did  you  have  any  other  discussion  ^dth 
him  on  that  subject?  "A.     No. 
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"Q.  Did  he  tell  you  about  receiving  the  letter 
prior  to  the  examination  under  oath  taking  place  ? 

''A.     I  don't  remember. 

''Mr.  Hilger:  "What  letter  are  we  referring  to, 
and  when?  Is  it  the  same  letter  about  which  your 
previous  question  was  directed?  [277] 

"Mr.  Castro:    That  is  correct. 

"Mr.  Hilger:    Objected  to  as  asked  and  answered. 

"Q.  (By  Mr.  Castro):  Your  answer  is  you 
don't  know?  "A.     Yes. 

"Q.  On  the  morning  of  October  12,  1956,  did 
you  see  Hyrum  Jensen  in  the  city  of  Eureka  ? 

"A.     I  couldn't  say. 

"Q.    Where  were  you  living  at  that  time? 

"A.     2434  E  Street. 

"  Q.     Is  that  the  home  of  Hyrum  Jensen  ? 

"A.     Yes. 

"Q.  How  long  have  you  made  your  home  at  that 
location  ? 

"A.  Well,  from  the  time  he  moved  in  there. 
I  don't  know  the  exact  dates  on  it. 

"Q.  And  you  were  li^dng  there  on  October  12, 
1956,  weren't  you? 

"A.  Yes,  ])ut  I  couldn't  say  whether  I  was  home 
or  whether  I  was  out  on  a  truck,  or  I  was  com- 
pletely out  of  the  town  or  not;  I  don't  know. 

"Q.    What  was  your  emi^loyment  at  that  tune? 

"A.     October?  I  didn't  have  any  at  that  time. 

"Q.  How  long  had  you  been  without  employ- 
ment ? 

"A.     I  had  just  been  off — I  had  just  been  em- 
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ployed  off  and  on  with  something  to  do  with  the 
Eureka  Lumber  Company,   which  was  fairly  lim- 
ited. [278] 

'*Q.     For  what  x^ei'iod  of  time? 

"A.  From  Jmie  until  approximately  two  months 
ago. 

"Q.  On  the  morning  of  October  12,  1956,  didn't 
you  have  a  conversation  with  Hyinim  Jensen  con- 
cerning examination  under  oath  that  was  to  take 
place  that  morning  in  Eureka? 

"A.  I  don't  recall  any  October  12th.  I  could  not 
place  that  date  along  with  any  other  day.  There 
was  no  sigiiiticance. 

''Q.  Do  you  recall  any  conversation  on  that  sub- 
ect  with  Mr.  Hyrum  Jensen? 

"A.     No,  I  don't. 

"Q.  Did  Mr.  Hyi'um  Jensen  ask  you  to  attend 
an  examination  under  oath  on  October  12,  1956? 

"A.  There  was  no  conversation;  he  didn't  ask 
me. 

*'Q.  But  you — strike  that.  Did  you  tell  Hyrum 
Jensen  that  you  would  not  attend  the  examination 
under  oath?  "A.     I  did  not. 

"Q.     Have  you  ever  been  convicted  of  a  felony? 

''A.     No. 

"Mr.  Castro:  This  morning  we  have  asked  for 
the  production  of  certain  documents.  Have  you 
brought  any  of  those  documents,  counsel? 

"Mr.  Hill:    No. 

''Mr.  Castro:  Would  you  state  if  there  is  any 
reason  for  not  producing  them?  [279] 
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"Mr.  Hill:  Mr.  Jensen  informed  me  when  I  ad- 
vised him  of  your  request  that  he  did  not  have  the 
documents,  or  that  the  docmnents  were  destroyed  in 
the  fire  of  June  25,  1956.  With  particular  reference 
to  your  demand,  Mr.  Castro,  you  asked  for  copies  of 
his  income  tax  returns  for  the  years  '51  through 
'57.  Mr.  Jensen  informed  me  that  those  were  in  a 
foot  locker ;  is  that  correct,  Mr.  Jensen "? 

"The  Witness:  That's  right.  1957  is  not  due  yet 
until  May  of  next  year. 

"Mr.  Hill:  That's  right.  The  same  is  true  as  to 
whatever  books  and  records  he  would  have  regard- 
ing his  own  business.  They  were  in  the  same  place. 

''Mr.  Hilger:  May  I  observe  for  the  record  that 
Mr.  Steams  of  Pete,  Marwich  &  Mitchell  went 
through  all  the  available  records  down  there,  in- 
cluding various  documents,  personal  records  as  well 
as  personal  business  records,  in  my  presence. 

"Q.  (By  Mr.  Castro)  :  Now,  did  you  make  out 
a  tax  return  for  the  United  States  Government  in 
1951?  "A.     Yes. 

"Q.  And  for  each  of  the  calendar  years  of  1952 
through  1956?  "A.     That's  right. 

"Q.  Do  you  have  a  copy  of  your  1956  tax  re- 
turn? [280]  "A.     No,  I  don't,  not  now. 

"Q.    Where  is  it? 

"A.  Well,  it  was  in  the  office  desk.  It  was  there 
after  the  fire,  but  it  turned  up  missing. 

"Q.  Your  1956  tax  return  was  detroyed  in  the 
fire?  "A.    No,  it  was  not. 

"Q.    What  became  of  it? 
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"A.     I  don't  know. 

"Q.    Where  was  it  the  last  time  you  saw  if? 

"A.     In  a  desk  drawer  in  my  desk. 

"Q.    Where? 

''A.     In  the  Eureka  Lumber  Company  building. 

"Q.    When  was  that? 

"A.     Four  or  five  days  after  the  fire. 

"Q.  Your  1956  tax  return  was  not  due  until 
April  15,  1957.  Had  you  made  it  out  in  1956  ? 

"A.  Excuse  me.  That  was  a  '55  tax  return  I  had 
reference  to. 

"Q.  Do  you  have  a  coi)y  of  your  1956  tax  re- 
turn?" 

The  Court :  Mr.  Hilger,  I  do  not  like  to  interrux)t 
you,  but  what  has  all  that  got  to  do  with  this  case? 
I  appreciate  there  have  been  some  statements  made 
by  counsel,  but  I  do  not  see  the  relationship  of  this 
examination  to  the  claim  of  the  x>laintiff  on  this 
insurance  policy. 

Mr.  Hilger:  There  has  been  certain  issues  raised 
in  [281]  the  opening  statement  by  the  defendant. 
There  have  been  facts  testified  to  by  a  witness 
placed  upon  the  stand  by  the  defendant  regarding 
the  conduct  of  Harold  Dee  Jensen. 

The  Court:  That  may  be  material,  yes,  but  his 
own  income  tax  returns  and  what  he  did  with  his 
own  docTunents,  I  do  not  see  that  that  has  anything 
to  do  ^Tith  your  case. 

Mr.  Hilger:  I  am  quite  in  agreement  that  it  is 
somewhat  iiTelevant.  However,  this  witness  is  dead. 
This  is  the  means  by  which  he  can  testify.  Out  of 
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fairness  to  the  trier  of  the  fact  here,  it  is  difficult 
enough  to  follow  a  deposition  at  best,  but  if  it  is 
broken  up  in  little  segments  and  I  read  a  part  and 
Mr.  Castro  reads  a  part,  it  begins  not  to  make  sense, 
and  in  the  interest  of  justice  I  would  like  to  pre- 
sent the  entire  deposition  as  it  relates  to  this  pol- 
icy. There  are  some  few  pages  later  on  that  refer 
to  another  matter  which  might  be  omitted.  If  this 
is  not  offered  at  this  time,  it  will  be  offered  later  on. 

The  Court:  Of  course,  the  only  thing  the  de- 
fendant has  put  in  has  been  out  of  order  because  of 
the  necessities,  the  circmnstances  at  the  time.  But 
you  can  answer  and  read  this  deposition  by  way  of 
rebuttal,  if  you  wish,  if  it  becomes  necessary,  but 
it  is  not  clear  to  me  at  all  how  this  is  part  of  the 
plaintiff's  case. 

Mr.  Hilger:  It  is  not  all  part  of  the  plaintiff's 
ease,  your  Honor.  I  appreciate  that.  It  is  only  as  a 
matter  of  [282]  trying  to  m,aintain  some  continuity 
here  in  the  presentation  of  the  testimony  of  Mr. 
Harold  Dee  Jensen  that  I  read  it.  I  can  skip  over 
to  various  portions  that  I  have  marked  here  that 
may  be  material. 

The  Court:  Since  I  haven't  it  in  front  of  me,  it 
seems  to  me  quite  a  lengthy  deposition. 

Mr.  Hilger:  It  goes  on  forever,  about  two-and- 
a-half  hours  reading  time,  but,  as  I  say,  it  is  the 
only  way  we  can  get  the  testimony  of  Mr.  Jensen 
before  the  Court.  I  did  not  appear  for  Mr.  Harold 
Dee  Jensen  in  the  first  instance.  I  now  represent  his 
estate,  and  in  defense  of  Mr.  Jensen 

The  Court:    I  do  not  know  that  there  is  anything 
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so  far  in  the  record  for  him  to  defend  himself 
against.  That  is  why  I  am  curious.  I  do  not  want  to 
tell  you  how  to  present  your  case,  and  if  you  feel 
that  it  is  essential  at  this  time  I  do  not  feel  that 
the  Court  should  interpose  itself  against  your 
wishes  in  that  regard,  but  you  are  only  putting  on 
the  plaintiff's  case  now,  and  there  may  or  may  not 
be  any  need  to  read  this  deposition,  depending  upon 
what  the  defendant  has  to  offer.  At  the  present  time 
your  affirmative  case  deals  only  with  the  proof  of 
fire,  the  dollar  amount  of  the  loss,  and  I  do  not 
know  why  you  have  to  spend  this  time  in  reading 
this  long  deposition  simply  because  of  some  state- 
ments made  by  opposing  counsel,  until  such  time  as 
it  appears  there  is  evidence  concerning  which  this 
deposition  might  be  properly  rel)uttable.  I  am  not 
intending  to  foreclose  [283]  you  in  any  way  from 
reading  this.  I  .just  do  not  see  at  the  moment  in  the 
order  of  proof  that  there  is  any  necessity  for  your 
reading  it. 

Mr.  Hilger :  It  is  the  position  of  the  plaintiff  and 
also  the  third  party  defendant,  the  Estate  of  Har- 
old Dee  Jensen,  that  we  present  all  the  facts  that 
are  at  all  material  regarding  this  matter.  It  is  a 
difficult  matter  to  go  through  this  deposition  and 
pick  out  the  small  part  that  is  relevant  but  still 
have  the  matter  be  intelli,gil)le  to  the  Jury. 

The  Court :  I  am  not  suggesting  to  you,  and  I  do 
not  want  to  take  undue  time  in  connection  with  it, 
that  you  pick  out  parts  of  it.  If  it  has  to  do  with 
the  amoimt  of  the  claim  of  the  plaintiff  that  is  in- 
volved, which  you  feel  is  proper  corroborative  evi- 
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dence,  of  course,  that  would  be  perfectly  proper, 
but  I  do  not  think  there  is  any  need  for  you  to  read 
the  deposition  concerning  the  activities  of  this  de- 
ceased son  of  the  plaintiff  at  this  point,  merely  be- 
cause of  the  fact  that  some  statements  have  been 
made  by  opposing  counsel  concerning  it.  I  think  you 
have  a  perfect  right  to  present  that  at  the  appro- 
priate time,  and  I  am  not  intending  in  any  way  to 
shut  you  off  in  presenting  it.  I  just  do  not  see  why 
we  have  to  spend  a  couple  of  hours  in  going  through 
this  deposition  at  this  time.  That  is  all. 

Mr.  Hilger :  I  felt  at  the  time  the  deposition  was 
90%  irrelevant,  and  I  do  now,  but  I  wanted  to  make 
a  full  disclosure  and  allow  this  dead  person  to  speak 
as  fully  as  can  be  [284]  permitted. 

The  Court:  If  it  becomes  necessary  and  appro- 
priate, you  have  the  right  to  present  that,  Mr.  Hil- 
ger, and  I  would  not  deprive  you  of  that  right. 
I  just  do  not  see  how  it  is  part  of  your  affirmative 
case  at  this  time. 

Mr.  Hilger:  In  view  of  the  Court's  remarks,  I 
can  and  am  prepared  to  read  various  other  deposi- 
tions and  at  the  morning  recess  I  will  run  through 
the  deposition  of  Harold  Dee  Jensen  to  see  what 
matters  the  Court  might  want  to  receive  at  this 
time. 

The  Court:  I  want  to  make  it  clear,  so  the  rec- 
ord is  clear,  that  there  is  reserved  to  you  the  right 
to  present  this  deposition  in  full  or  in  part  at  any 
appropriate  time  in  the  trial  of  the  case. 

Mr.  Hilger:    Thank  you,  your  Honor. 

At  this  time  we  would  read  into  the  record  and 
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in  evidence  the  deposition  of  Chester  Franklin 
Brown,  taken  in  Eureka,  California,  on  September 
19,  1957.  [285] 

"CHESTER  FRANKLIN  BROWN 

"a  witness,  being  of  lawful  age,  and  being  first  duly 
sworn  in  the  above  cause,  testified  on  his  oath  as 
follows : 

"Direct  Examination" 

"Q.  (By  Mr.  Hilger) :  Would  you  state  your 
name,  please? 

"A.     Chester  Franklin  Brown. 

"Q.     Where  do  you  reside,  Mr.  Brown? 

"A.     Residence  or  business? 

"Q.     Residence. 

"A.  Residence,  Old  Areata  Road,  Eureka, 
Route  1. 

"Q.     And  what  is  your  business,  Mr.  Brown? 

"A.     Electrical  contractor. 

"Q.     And  where  do  you  carry  on  that  business? 

"A.     52  West  Fifth,  Eureka,  California. 

"Q.     How  long  have  you  been  in  that  busijiess? 

"A.     Approximately  four  years. 

"Q.     That's  here  in  the  City  of  Eureka? 

"A.     Yes,  sir. 

"Q.  Have  you  had  any  electrical  experience 
prior  to  establishing  your  business  four  years  ago? 

"A.     Just  twenty  six  years. 

"Q.     Huh? 
.  "A.     Twenty  six  years  all  told. 

"Q.  And  you  were  engaged  as  an  electrical  con- 
tractor [286]  in  Humboldt  County  in  the  City  of 
Eureka  in  June  of  1956  ?  "A.     Yes,  sir. 
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''Q.  As  a  result  of  your  activity  in  that  busi- 
ness and  your  experience  in  the  electrical  contract- 
ing field,  are  you  familiar  with  the  market  value  of 
electric  motors  in  Hmnboldt  County,  in  this  area? 

''A.     I  think  so. 

'^Q.  Were  you  familiar  with  the  market  price 
and  fair  market  value  of  electric  motors  in  June  of 
1956  in  Hmnboldt  County? 

''A.     I  think  so. 

''Q.  In  your  opinion,  Mr.  Brown,  what  would  be 
the  fair  market  value  in  Jime  of  1956  in  Humboldt 
Coimty  of  one  used  twenty  five  horse  power  electric 
motor  and  one  fifty  horse  XDOwer  used  electric 
motor  ? 

"Mr.  Castro:  Just  a  moment.  Would  you  iden- 
tify them  on  the  inventory,  counsel,  so  we  will  know 
where  you  are? 

''Mr.  Hilger:     Yes,  I  will.  Looking  at  page  five 

of  exhibit  A  attached  to  exhibit  one  of  the (The 

photostatic  copy  of  the  proof  of  loss.) 

"Mr.  Castro:  (Int'g)  I  suggest  that  we  get  the 
witness'  independent  statement  concerning  these 
items. 

"Mr.  Hilger:    All  right. 

"Mr.  Castro :  For  the  purpose  of  the  record  so  I 
can  [287]  follow  you,  I  would  like  to  know  which 
items  3^ou  are  referring  to. 

"Mr.  Hilger:  Page  five  of  exhibit  A  attached  to 
exhibit  one  on  the  deposition  of  Wliittet,  approxi- 
mately an  inch  and  a  half  from  the  bottom  of  the 
Ust. 
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"Mr.  Castro:  Eight  or  nine  items  from  the  bot- 
tom'? 

"Mr.  Hilger:    Right. 

"Mr.  Castro:    I  see. 

"The  Witness:  Can  I  refer  to  some  pamphlet  on 
this? 

"Mr.  Hilger:  Well,  if  you  have  an  opinion  based 
upon  your  experience  in  the  field. 

"The  Witness:  It  would  be  impossible  for  me  to 
quote  you  the  price  of  the  motor  without  first  know- 
ing, without  looking  it  up,  there's  too  much  differ- 
ent types  of  motors  and  everything  to  trust  my 
memoiy  at  the  exact  amount. 

"Q.  Well,  we  have  the  horse  power,  twenty  five 
horse  power  and  fifty  horse  power.  "A.     Yes. 

"Q.  And  given  an  R.P.M.  of  twelve  hundred 
R.P.M.  and  given  a  brand  of  General  Electric. 

"A.  All  motors  for  General  Electric,  any  of  the 
leading  brand  motors  are  the  same  price  based  on 
the  National  Price  Book,  and  a  fifty  horse  power 
motor  is,  I  believe,  approximately  twelve  hundred 
dollars  retail,  [288]  the  twelve  himdred  R.P.M. 

"Mr.  Castro:    You're  talking  about  a  new  motor? 

"The  Witness:    That's  what  we 

"Mr.  Castro:  (Int'g)  The  question  is  a  used 
motor,  as  I  understand  it. 

"The  Witness:  We^d  base  our  used  motor  on  the 
X^rice  of  a  new  one.  I  mean,  not  exactly  the  same, 
])ut  we  figure  it  fifty  or  seventy  five  or  whatever 
degree  the  motor  is  valued  at,  a  motor  that  is  in 
good  shape,  a  used  motor  will  run  approximately 
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seventy  five  percent  or  a  little  better  than  the  price 
of  a  new  one.  The  price  of  the  motor  actually  that's 
being  used  is  no  way  decreased,  the  valuation  of  it. 

''Mr.  Hilger:  What  would  be  your  opinion  as  to 
the  value  of  a  used  General  Electric  twelve  hundred 
R..P.M.  horse  power  motor  in  Jim^e  of  1956  ? 

''A.  Well,  a  free  estimate,  I'd  say  close  to  a 
thousand  dollars. 

'  'Mr.  Castro :  What  do  you  mean  by  'a  free  esti- 
mate' ? 

'  'A.     I  don't  have  any  papers,  what  can  I  say  ? 

"Mr.  Hilger:  Would  you  like  to  make  a  few 
computations  and  get  out  your  paper  and  do  so  if 
you  wish  so  and  we  can  have  an  accurate  statement 
of  what  your  opinion  of  the  value  would  be. 

"A.     My  opinion  of  it  is  a  thousand  dollars." 

Mr.  Hilger:    Do  you  wish  to 

Mr.  Castro :    No,  go  right  ahead. 

' '  The  Witness :    May  I  clarify  that  % 

"Mr.  Hilger:  If  you  can  give  us  an  opinion,  Mr. 
Brown,  of  the  value  of  the  used  motors. 

"A.    A  motor  that  is 

"Q.  (Int'g)  Of  the  fifty  horse  power  capacity, 
standard  brand,  twelve  hundred  R.P.M.  in  June  of 
1956? 

"A.  If  the  motor  is  nmable  it's  approximately 
seventy  five  to  ninety  percent  of  the  new  value. 

"Q.     That  would  be  the  new  value? 

"A.     Be  around  twelve  hundred  dollars. 

"Q.  In  applying  the  same  facts  to  a  twenty  five 
horse  power  motor,  what  would  1>e  your  opinion  as 
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to  the  vahie  of  a  twenty  five  horse  power  motor,  the 

same  description  as  the  fifty,  in  Jime  of  1956  ? 

"A.  New  price  on  it  is  approximately  eight  hun- 
dred to  eight  hmidred  and  fifty  dollars. 

"Q.  And  would  the  same  percentage  of  new 
value  hold  tiiie? 

"A.  Anything  in  multiple  horse  power  is  based 
on  those  basis.  In  dealing  in  used  motors  we  find 
that  that's  what  we  have  to  gauge  it  from  is  we  base 
it  on  the  new  prices  and  percentage  of  the  use  from 
the  valuation  of  the  motor  which,  if  it's  in  use,  it's 
[290]  approximately  as  good  as  a  new  one.  There  is 
no  such  thing  as  a  book  price  on  a  used  motor." 

The  Court:  Do  you  ^rish  to  read  the  cross  exam- 
ination ? 

Mr.  Castro:  Yes,  your  Honor,  if  I  may.  This  is 
the  cross  examination  of  the  witness  Brown  on  Sep- 
teml)er  19th  of  this  year. 

"Q.  (By  Mr.  Castro)  :  You're  familiar  with  the 
handling  of  new  motors  *?  "A.     Yes,  sir. 

"Q.  The  purchase  of  them  from  wholesalers  and 
as  a  retailer?  ''A.     I  am  a  retailer. 

"Q.  As  a  retailer  when  you  purchase  your  new 
motor  do  you  get  a  percentage  off  the  retail  price? 

"A.    Yes,  sir. 

''Q.  And  what  percentage  do  you  get  off  of  the 
retail  price? 

"A.     Thirty  three  percent. 

'*Q.  So  that  if  you  bought  a  ])rand  new  fifty 
horse  power  electric  motor  at  twelve  hundred  dol- 


300  Boston  Insurance  Company  vs. 

(Deposition  of  Chester  Franklin  Brown.) 

lars,  you,  as  a  retailer,  would  be  able  to  buy  it  at 

thirty  three  percent  less"? 

"A.     Right,  sir. 

''Q.     Or   approximately   eight   hundred   dollars? 

"A.     Right,  sir. 

''Q.  And  the  same  is  true  if  you  p)urchased  a 
twenty  five  horse  power  electric  motor? 

"A.     Would  be  the  same  proceeding. 

"Q.  Now  did  you  see  the  twenty  five  horse 
power  motor  that  Mr.  Hilger  asked  you  about, 
asked  you  the  questions  about? 

"A.     No,  sir. 

''Q.  Did  you  see  the  fifty  horse  power  motor 
that  Mr.  Hilger  asked  you  the  questions  about  ? 

"A.     No,  sir,  no,  sir. 

"Q.  Do  you  know  whether  either  one  of  those 
motors  was  in  a  runable  condition? 

''A.     No,  sir. 

"Q.  Do  you  know  whether  either  one  of  those 
motors  required  repairs?  *'A.     No,  sir. 

"Q.  Do  you  know  the  condition  of  either  one  of 
those  motors?  "A.     No,  sir. 

"Q.  Were  you  asked  to  inspect  either  of  those 
motors  after  the  fire?  ''A.     No,  sir. 

"Q.  Did  you  inspect  either  one  of  those  motors 
after  the  fire?  ''A.     No,  sir."  [292] 

Mr.  Hilger:  At  this  time,  we  would  read  into 
evidence  the  deposition  of  Paul  Henning  taken  in 
Eureka,  California,  on  September  19,  1957. 
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"PAUL  HENNING 

*'a  witness,  being  of  lawful  age,  and  being  first  duly 
sworn  in  the  above  cause,  testified  on  his  oath  as 
follows : 

"Q.  (By  Mr.  Hilger)  :  Would  you  state  your 
name,  please?  "A.     Paul  Henning. 

"Q.     Where  do  you  reside,  Mr.  Henning? 

"A.     1534  Harrison  Avenue,  Eureka. 

"Q.     What  is  your  trade  or  occupation? 

"A.     Manager  of  the  Rice  Supply  Company, 

"Q.  Where  do  you  have  your  office  for  that 
work?  "A.     Number  One  Second  Street. 

"Q.     Is  that  a  branch  office  of  a  larger  outfit? 

"A.     Yes,  it  is. 

"Q.  You  maintain  the  invoice  records,  that  sort 
of  thing,  for  your  sales  here  at  this  office  or  is  that 
done  elsewhere? 

"A.     That's  done  in  the  San  Rafael  office. 

''Q.  T\^iat  type  of  merchandise  does  your  firm 
sell?  "A.     Building  materials. 

"Q.  Well,  would  you  give  us  a  few  examples  of 
items  that  the — the  majority  of  items  that  would  be 
included  [293]  in  your  line? 

"A.  Well,  almost  anything  that  is  used  in  the 
constniction  of  a  building,  plywood,  rooting,  paint, 
anything  that  would  go  in  the  construction  of  a 
building. 

^'Q.     Does  that  include  builder's  hardware? 

"A.     Builder's  hardware,  floor  coverings. 

"Q.     Would  it  include  sheet  rock? 

"A.     Sheet  rock. 

"Q.     In  the  conduct  of  your  business  have  you 
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had  occasion  to  deal  with  the  Eureka  Lumber  Com- 
pany? ''A.     Yes,  we  did. 

"Q.    What?  ''A.    Yes,  we  did. 

"Q.    Was  he  a  customer  of  your  firm? 

"A.    Yes,  he  was, 

"Q.  What  basis  do  you  make  sales  on,  wholesale 
or  retail?  "A.    Wholesale  only. 

"Q.  And  that  was  the  basis  of  your  sales  to  the 
Eureka  Liunber  Company? 

''A.    Yes,  it  was. 

''Q.  You  have  been  asked  to  pro^^dde  certain — or, 
rather,  provide  invoices  covering  the  purchases  of 
the  Eureka  Lumber  Company  from  your  firm? 

"A.    Yes.  [294] 

"  Q.  And  you  have  handed  me  a  sheaf  of  in- 
voices. Are  those  the  invoices  covering  the  sales  to 
the  Eureka  Lumber  Company? 

''A.     Yes,  they  are. 

"Q.  Now  do  you  know  what  period  these  apply 
to? 

"A.  Yes.  They  apply  from  the  first — they  apply 
to  the  first  six  months  of  1956. 

''Q.  Did  you  make  sales  to  the  Eureka  Lumber 
Company  prior  to  1956?  "A.     Yes,  we  did. 

''Q.  Have  you  ever  been  in  the  Eureka  Lmiiber 
Company  warehouse  plant  or  building  prior  to  the 
date  of  the  fire  ?  "A.     Yes. 

^'Q.     Did  you  often  go  there? 

''A.     Approximately  once  a  month. 

"Q.     Did  that  begin  prior  to  1956? 

''A.     Yes,  it  did. 
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"Q.  And  when  was  the  last  time  before  the  fire 
that  you  were  in  the  plant  or  warehouse  of  the 
Eureka  Lumber  Company? 

"A.     Approximately  a  week  before. 

"Q,  And  at  that  time  what  part  of  the  premises 
did  you  visit? 

"A.     Oh,  the  main  building,  the  main  office. 

"Q.     Did  you  go  into  their  warehouse  or 

"A.  (Int'g.)  Yes,  it  was  part  of  their  main 
building. 

"Q.  Did  you  observe  any  of  their  stock  at  that 
time  ?  A.     Yes. 

"Q.  How  long  have  you  been  employed  with  the 
Rice  Supply  Company? 

"A.     Four  years  with  Rice  Supply. 

'*Q.     Has  that  been  in  Eureka? 

"A.     Yes,  uh  huh. 

^'Q.     What  line  were  you  in  before  then? 

"A.  I  was  with  the  J.  B.  Rice  Company,  which 
was  a  retail  branch  prior  to  that. 

"Q.     Dealing  in  the  same  merchandise? 

"A.     Same  merchandise. 

"Q.  As  the  result  of  your  experience  in  your 
company  were  you  familiar  with  the  market  values 
of  the  materials  which  your  company  sold? 

"A.     Yes. 

"Q.     In  the  Eureka  area  in  June  of  1956? 

"A.     Yes. 

"Q.  Let's  see.  Who  has  the  exhibit?  Now  I 
am  going  to  show  you  the  photostatic  copy  of  a 
proof  of  loss  marked  as  plaintiff's  exhibit  one  in 
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connection  with  the  affidavit  of  Mr,  Whittet,  and 
refer  to  the  Exhibit  A  attached  to  it.  Looking  at 
page  one  of  the  exhibit,  which  of  those  items  on 
page  one,  if  any,  would  have  [296]  been  supplied 
through  your  firm  or  carried  by  your  firm? 

''A.  Well,  possibly  the  last  item,  the  medicine 
cabinet. 

"Q.  Your  company  carries  and  sells  medicine 
chests  and  cabinets'? 

"A.    Yes,  we  do. 

"Mr.  Castro:     New  or  used? 

"The  Witness:    New,,  when  we  sell  them. 

"Mr.  Castro:    This  is  indicated  as  a  used  one. 

"Mr.  Hilger:     Is  that  correct? 

"A.  Yes,  it  does  say  used.  We  don't  deal  in 
any  used  merchandise,  it's  all  new. 

"Q.  All  right.  Now  refer  to  page  two  of  Ex- 
hibit A  and  tell  us  if  there  is  any  of  the  items  on 
that  page  that  your  firm  ordinarily  carries  and 
supplies  to  customers? 

'*A.     I  might  state  this  sheet  rock  on  here. 

"Q.     That's  about  the  middle  of  the  page? 

''A.  That's  the  middle  of  the  sheet.  Now  we 
don't  supply  it  ourselves,  but  we  are  distributors 
for  the  Eibreboard  Paper  Products  and  we  handle 
the  billing — not  the  billing,  but  we  handle  the  sales 
of  it,  but  the  bills  are  direct  from  Fibreboard 
Paper  Products. 

^'Q.  Did  you  make  any  sales  of  that  product  to 
Eureka  Lumber  Company  just  prior  to  the  fire? 

"A.    We  have  sold  them  LCL.    In  other  words, 
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a  small  shipment,  we  stock  it  in  the  warehouse  and 
if  they  pick  it  up  from  us  it's  an  LCL  shipment, 
but  normally  it's  bought  in  full  cars  directly  from 
the  Fibreboard  people. 

"Q.  Do  you  have  any  personal  recollection  or 
knowledge  of  any  sale  of  sheet  rock  or  arrival  of 
a  sheet  rock  shix)ment  that  Eureka  Lumber  Com- 
pany had  just  prior  to  the  fire? 

"A.  Yes.  They  received  a  carload  of  rock  from 
Fibreboard  approximately  thirty  days,  I'd  say,  or 
within  thirty  days  prior  to  the  fire. 

"Q.  How  many  sheets  would  be  in  a  carload  of 
sheet  rock? 

"A.  A  carload  of  sheet  rock  is  between  twelve 
hundred  and  fourteen  hundred  sheets. 

"Q.  Then  are  you  familiar  with  the  price  of 
the  sheet  rock  and  value  of  sheet  rock  in  June 
of  1956? 

"A.  Yes,  I  am.  The  LCL  price  of  sheet  rock 
then  was  fifty-four  fifty  a  thousand. 

"Q.  Fifty-four  dollars  and  fifty  cents  a  board 
foot? 

''A.  Per  thousand  square  feet,  and  the  LCL  or 
the  sheet  rock  that  would  have  been  picked  up  out 
of  our  warehouse,  well,  that's  what  it  would  have 
been,  fifty-four  fifty ;  if  they  had  got  it  in  carloads 
it  would  have  been  forty-seven  fifty.  [298] 

"Q.     Per  thousand? 

"A.     Per  thousand  square  feet. 

"Q.  Per  thousand  square  feet,  that's  not  board 
feet?  A.     That's  square  feet. 
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"Q.     How  many  square  feet  are  there  in  a  sheet? 

"A.  Thirty-two  square  feet,  thirty-two  square 
feet  per  sheet,  that  is  a  four  by  eight  i^iece. 

'*Q.     You  say  the  carload  price  is 

"A.     (Int'g.)    Forty-seven  fifty  per  thousand. 

"Q.     Four  and  three-quarters  cents  per  foot? 

"A.    Yes. 

''Q.  That  would  produce  a  price  of  or  a  value 
of  a  dollar  fifty  two  per  sheet,  is  that  a  reasonable 
accurate  price  for  value  at  that  time? 

"A.     That  would  be  correct. 

"Q.  Now,  then,  are  there  any  other  items,  refer- 
ring to  page  two  of  Exhibit  A,  which  your  firm 
deals  or  would  have  supplied?  A.     No. 

^'Q.  Now  referring  to  page  three  of  Exhibit  A 
at  which  you  are  looking,  are  there  any  items  on 
page  three  that  your  firm  deals  in  or  would  have 
supplied?  A.     The  last  three  items. 

"Q.     That  would  be  Firzite  and  Pabco? 

"A.     Exterior  gloss  paint.    [299] 

"Q.  Are  you  familiar  ^^^th  the  prices  and  values 
of  those  items  in  June  of  1956?  A.     Yes. 

"Q.  And  what  would  be  the  value  of  the  Firzite 
at  that  time? 

''A.     Oh,  it's  about  correct  what  they  have  there. 

"Q.     What  is  that  value? 

"A.     Two  dollars  and  fifty  cents. 

"Q.  The  Pabco  white,  five-one-o-one  exterior 
gloss,  what  would  be  the  value  or  price  of  that 
item  in  June  of  '56? 

"A.     That  would  be  two  dollars. 
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"Q.     That's  for  the  unit,  a  quart? 

"A.     Per  quart,  per  item,  per  each. 

"Q.  Per  quart.  No  other  items  on  page  three 
that  your  firm  supplies'?  A.     No. 

"Q.  Now  then  refer  to  page  four  of  the  exhibit. 
Are  there  any  items  that  your  firm  deals  in  or 
would  have  supplied  on  that  page*? 

*'A.     That  is,  I  think  all  of  this  is  ours. 

"Q.  Well,  when  you  say  'all  of  this'  would  you 
start  with  the  first  item  on  that  page  reading  from 
the  top  which  your  firm  deals  in  or  would  have 
supplied  ? 

"A.     Well,  the  first  item  is  shellac.  [300] 

''Q.  What  would  be  the  value  of  that  shellac  in 
June  of  1956? 

"A.  That  shellac  would  be  valued  at  five  dollars 
per  gallon. 

"•Q.  You're  referring  to  the  next  item  that  you 
would  have  supplied  or  which  you  deal  in? 

"A.  Durham's  Water  Putty  at  sixty  cents  a 
pound  which  is  al)out  right.  And  the  next  item  is 
six  quarts  of  Texalite  Paste  Speckling  putty  at 
one  dollar  which  would  be  correct.  Six  quarts  of 
Texalite  Sheet  Rock  sealer  at  a  dollar  which  would 
be  correct.  Two  pints  of  Weldwood  Presto-set 
Glue  at  fifty  cents  is  all  right.  Four  one  and  a 
quarter  pounds  of  Seal  Rite  Calking  Compound  at 
sixty  cents  which  would  be  correct.  One  Calk  and 
Tube,  that's  undoubtedly  a  set,  a  gun  and  a  calking 
tube  at  six  sixty,  that  would  be  all  right.  One  Tile 
Fix,  at  twenty  cents,   that  would  he  right.     Two 
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Seal  Rite  Caulking  Guns,  tube,  at  six  sixty  which 
would  be  right  for  the  hea^^  gun.  Four  guns  at 
two  dollars  which  would  he  all  right,  that  would 
be  correct.  Six  Putty  knives  at  thirty  cents,  that 
would  be  correct.  Two  Number  Six  thousand 
three  X  brushes  at  two  dollars.  I  am  not  familiar 
with  that  nmnber  of  brush,  but  two  dollars,  if  it 
was  a  four  inch  brush,  that  would  be  correct,  and 
the  next  item  is  a  scraper  at  ninety  cents,  would  be 
all  [301]  right.  Three  scrapers  again  at  forty 
cents  would  be  all  right.  Five  one  inch  scrapers 
at  sixty  cents  is  all  right.  Two  paste  spreaders, 
eight  inch  paste  spreaders  at  sixty  cents  is  all  right. 
Four  pounds  of  Durbens  "Water  Putty,  two  dollars 
is  right.  One  Yale  lock  and  keys  at  fifty  five  cents 
would  l3e  all  right.  One  wire  brush,  fifty  cents  is 
all  right.  One  Chrome  recess  soap  and  grab  at 
two  dollars  is  all  right.  One  spreader  trowl  at 
fifty  cents,  I  don't  know  what  type  that  is,  but  that 
sounds  all  right.  One  bag  of  perfatape  at  one 
dollar,  that's  probably  worth  about  two  and  a  half 
there.  Two  six  by  eighteen  screens  foundation 
vents  at  one  dollar,  that  could  be  right.  Twelve 
paint  brush  cleaners  at  ten  cents  is  all  right.  Four 
one-half  inch  Schlage  lock  sets,  AL-2,  six  eighty, 
that  would  be  all  right.  That  would"  be  all  right  if 
it  was  a  key  lock,  it  doesn't  say,  but  I  imagine  it  is. 
One  door  latch  set  with  knobs,  two  sixty  is  about 
right.  One  front  door  lock,  twelve  fifty,  would  be 
correct.  One  set  of  four  inch  half  surface  Butts- 
Stanley  at  fifty  cents  is  all  right.    Four  dozen  pack- 
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ages  of  Butts,  fifty  cents,  it  doesn't  say  what  size, 
but  if  they  were  the  standard  door  butts  it  would 
be  correct.  Five  dozen  packs  of  dull  brass  l)utts 
at  'fifty  cents  is  all  right.  Four  cans  of  Kerpo 
spray  paint,  eighty  cents  is  right.  One  set  of  three 
inch  [302]  half  surface  butts  at  fifty  cents  is  right. 
Four  sets  of  door  locks  at  three  sixty,  it  doesn't  say 
what  type,  JDut  that's  an  average  price. 

"Mr.  Hilger:    What  is  an  average  price? 

"A.  Three  sixty  per  lock.  Eleven  quarts  of 
glass  frosting  at  twenty  cents  is  correct.  One  pint 
of  Shellacol  at  forty  cents  is  correct;  one  eight 
ounce  weldwood  glue  at  sixty  cents  is  correct.  One 
quart  of  putty  at  sixty  cents  is  all  right.  Three 
one  and  three-quarter  ounce  Miracle  adhesive  at 
twenty  cents.  Nineteen  half -pint  Seal-Rite  Glazing 
Comx^ound  at  twenty  cents  is  right.  Two  half -pints 
of  Seal  Rite  putty  at  twenty  cents  is  all  right.  The 
next  item  is  a  Fuller  item  which  didn't  come  from 
us.  Three  gallons  of  Pabco  Raintite  fibre  roof 
coating  at  one  dollar  is  correct.  Four  pair  of  Mc- 
Kinney  hinges  at  sixty  cents  is  correct.  Five 
drawer  knobs  at  twenty  cents  is  correct.  Five  pair 
of  hinges  at  eighty  cents  is  all  right.  Five  pair  of 
knobs  at  twenty  cents  is  all  right.  Two  pair  of 
hinges  at  eighty  cents  is  all  right.  Six  pair  of 
hinges  at  eighty  cents  is  all  right.  Six  cabinet 
latches  at  forty  cents,  that's  correct.  Six  pair  of 
cabinet  latches  at  forty  is  right.  Two  pair  of 
drawer  pulls,  twenty  cents  is  right.  Six  pair  of 
strap  hinges,  eighty  cents  is  all  right.     Six  pair  of 
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strap  'hinges  at  eighty  cents  is  all  right.  [303] 
Six  pair  of  strap  hinges  at  eighty  cents  is  right. 
Six  jiair  of  strap  hinges  at  eighty  cents  is  right. 
Three  pints  of  Jaseo  Paint  Eemover  at  seventy- 
five  is  correct.  One  gallon  of  Super  Ivem-Tone  "wall 
paint  at  three  sixty  is  correct.  One  gallon  of  Pabco 
seven  seven  two  tint  base  satin  enamel  is  correct. 
One  pint  of  Pabco  base  at  a  dollar  ten  is  correct. 

*'Q.  Those  are  all  items  on  page  four  supplied 
or  handled  by  your  firm?  A.     Correct. 

"Q.  IsTow  referring  to  page  five,  would  you  like- 
wise run  down  that  page  and  tell  us  what  items  you 
would  deal  in  or  supply  and  what  the  reasonable 
value  is  and  price  thereof  would  be  on  June  of 
1956? 

''A.  Eight.  The  first  one,  a  quart  of  Pabco  tint 
base  house  paint  at  a  dollar  ten  is  all  right.  One 
quart  of  the  same  at  a  dollar  ten  is  right.  One 
gallon  of  exterior  gloss  white  at  five  ten  would  be 
correct.  The  next  item  isn't  ours.  The  next  one  is 
one  set  of  Schlage  lock  set  at  four  twenty  which  is 
approximately  right.  One  roll  of  Pabco  wall.  I 
don't  know  what  they  have  it  priced  hei*e,  a  roll 
of  Pabco  wall  is  about  forty  dollars  which  is  what 
they  have  extended,  one  and  a  third  rolls  of  the 
same  thing  they  have  ten  dollars  which  should  be 
probably  around  sixty  dollars  for  one  and  a  third 
rolls.   [304] 

"Mr.  Castro :    TTell,  isn't  it  one-third  roll? 

"A.  Is  it  one-third  of  a  roll?  That  would  be 
correct  if  that  is  what  it  is,  yes.     Two  brooms, 
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those  aren't  ours.    Twelve  bundles  Pabco  thick  tab 
shingles,   those   are   worth   eight   dollars   and  fifty 
cents    for   three    bundles,    eight    dollars    and    fifty 
cents,  that  would  be  approximately  right. 

"Mr.  Hilger:  What  would  be  approximately 
right  ? 

"A.  Thirty  three  dollars.  One  roll  of  Pabco 
black  roofing  at  three  twenty  is  correct.  One  pull — 
one  drawer  pull  display  board  at  two  sixty,  that 
should  ]3e  around  twelve  dollars. 

''Q.     What  is  it  now? 

"A.     It's  a  drawer  pull  display  board. 

"Q.     What's  it  listed  there? 

"A.     Two  sixty. 

''Q.     What  should  it  be? 

"A.  It  should  be  around  twelve  to  fifteen  dol- 
lars. I  am  not  sure  which  one  it  was,  but  they're 
all  in  the  same  price  range. 

"Q.     I  see.    Go  on. 

"A.  One  hinge  and  latch  display  board  at  seven 
sixty.  That  would  be  correct.  Two  hundred  and 
fifty  foundation  bolts  at  fifteen  cents  would  be  cor- 
rect. Two  spools  of  foundation  wire  at  two  dol- 
lars, that  item  [305]  there  is  around  nine  dollars 
per  roll. 

"Q.     What  is  it  listed  there  at? 

"A.  It's  listed  at  two  dollars,  it  should  be  aromid 
seventeen  dollars,  I'd  say,  for  the  two  rolls. 

"Q.     Instead  of  what? 

"A.     Instead  of  two  dollars  which  they  have. 

"Q.     All  right.     Go  on. 
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"A.  One  padlock,  Yale.  I  believe  that  says  fifty 
five  dollars.  That  wouldn't  be  one  Yale  iDadlock. 
I  don't  know  what  that  would  be.  If  it  was  a  Yale 
padlock  it  would  probably  be  around  one  dollar. 

"Q.     All  right.    Go  on. 

"A.  Two  sets  of  planer  heads.  Those  aren't 
ours.  The  next  item  copper  tubing  is  not  ours. 
Three  kegs  of  wire  nails,  approximately  four  hun- 
dred pounds,  sixty  four  dollars,  that  would  be  cor- 
rect. Four  lock  sets  on  display  at  four  sixty,  that 
would  be  correct.  Twenty  one  gallons  of  Pabco 
roof  coating  at  a  dollar  ten  would  be  approxi- 
mately right.  The  next  item,  the  Porter  Cable  saw 
is  not  ours.  The  Firestone  wheelbarrow  tires  and 
wheels  aren't  ours.  Six  four  by  eight  sheets  of 
masonite  damaged,  well,  when  we  sold  it  it  wasn't 
damaged. 

"Mr.  Castro:  How  do  you  know  it's  the  same 
masonite  ? 

"A.     Well,  not  being  damaged,  I  wouldn't  know. 

''Mr.  Hilger:  What  would  be  the  value  of  the 
[306]  undamaged  masonite? 

"A.  Undamaged  masonite  would  be  approxi- 
mately two  dollars  per  sheet. 

"Q.     And  what  is  if? 

"A.  They  have  five  dollars  per  sheet  or  thirty 
dollars.  That  possibly  wouldn't  be  ours.  It  may 
be  tile  board  or  something  of  that  sort,  I  am  not 
sure.  The  next  item  is  window  casings,  aren't 
ours;  seventeen  cans  of  lap  cement  at  twenty  cents 
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is  correct.  Eight  gallons  of  liydroseal  at  six  dol- 
lars would  be  correct.  The  next  item  is  not  ours. 
The  next  one  is  not.  The  next  one,  no.  The  next 
one,  no.  Here's  four  and  a  half  boxes  of  linoleum 
tile,  fifty  four  dollars,  that  would  be  correct.  Two 
gallons  of  Kem-tone  at  three  sixty  is  correct.  One 
gallon  of  Kem-glo  at  four  sixty  would  be  correct. 
One  rulDber  tired  wheelbarrow  at  fifteen  dollars 
would  l)e  correct.  Seventeen  pint  cans — no,  seven- 
teen bundles  of  burned  Pabco  shingles  at  forty 
nine  fifty.  Again,  that's  six  times  four,  that  would 
iDe  correct.  One  five-foot  step  ladder  at  two  fifty, 
that's  correct.  Two  bags  of  joint  cement  at  two 
fifty,  that  would  be  all  right,  two  fifty  per  bag, 
those  are  worth  five  dollars.  They  have  them  down 
as  two  fifty  for  both  bags. 

"Q.  Now  then  those  are  all  of  the  items  on 
page  four  [307]  of  the  exhibit,  rather,  on  page  five 
of  the  exhibit,  of  Exhibit  A  that  your  firm  might 
have  supplied  or  deals  in*?  A.     That's  correct. 

"Q.  Now  then  referring  to  the  page  following 
five  which  is  unnumbered  and  which  is  marked  ex- 
hibit B  attached  to  Exhibit  A,  was  there  any  of 
the  items  on  there  in  which  your  firm  deals  or 
which  you  would  have  supplied? 

"A.     Yes,  the  plywood,  we  Avould  supply  that. 

"Q.  What  would  be  the  value  of  the  plywood 
shown  on  Exhibit  B,  the  fair  market  value  on  June 
26th,  1956? 

''A.  Well,  they  have  it  at  fifteen  cents  per 
square  foot.     It  varies  according  to  the  thickness 
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of  the  plywood.    That  would  be  approximately  the 

price  of  half  inch  plywood. 

"Q.  What  would  he  the  price  of  quarter  and 
three-eighths  and  five-eighths  and  seven-eighths  and 
so  forth? 

"A.  I  would  say  it  varied  from  a  quarter  inch 
which  would  run  nine  cents  per  square  foot  to 
three-quarter  inch  which  would  run  twenty  two 
cents  per  square  foot.  The  next  item  of  roofing 
material,  asx)haltic,  two  hundred  squares,  that  would 
be  thick  talD  shingles  at  eight  twenty  which  would 
be  a  fair  price  there. 

"Q.  That's  eight  dollars  and  twenty  cents  per 
square  1 

"A.  Per  square,  correct.  And  that's  all  on  that 
page. 

"Q.  Now  in  response  to  our  request  you  have 
produced  [308]  here  invoices  covering  the  recorded 
sales  to  Eureka  Lmnber  Company  by  Rice  Supply 
for  the  first  six  months  of  1956? 

''A.     That's  correct." 

Mr.  Castro :  May  I  read  a  few  lines  of  the  cross 
examination  ? 

The  Court:    Very  well. 

"By  Mr.  Castro : 

"Q.  At  the  time  of  the  fire,  June  25th,  1956, 
was  there  an  outstanding  balance  between  Eureka 
Lumber  Company  and  Rice  Supply?" 

Mr.  Hilger:  I  object  to  that  as  incompetent,  ir- 
relevant and  immaterial. 

The  Court:     I  do  not  think  it  is  particularly 
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material.     I  do  not  see  that  it  does  any  harm.     I 

will  overrule  the  objection. 

''The  Witness:     The  balance  that  they  owed  us? 

"Q.     Yes.  A.     After  Jime? 

''Q.     On  Jime  25th,  1956'? 

"A.     On     June     25th     approximately     thirteen 
hundred  dollars. 

"Q.     Did  you  visit  the  premises  after  the  fire? 

"A.     Yes,  I  did. 

"Q.    And  did  you  pick  uj)  any  material  there 
after  the   [309]   fire?  A.     No,  sir. 

"Q.     Did  you  have  any  material  picked  up  there 
after  the  fire?  A.     No,  sir. 

"Q.    Were  twelve  doors  picked  up  by  the  Rice 
Supply  Company  after  the  fire? 

"A.     That  was  picked  up  by  me,  personally. 

"Q.    Well,  then  you  picked  something  up? 

"A.     That  was  myself,  yes,  not  the  company. 

"Q.     And  did  you  pay  for  the  doors? 

*'A.     No,  I  did  not. 

"Q.     What  did  you  do  with  the  doors? 

"A.     I   used   them   in   my   house,   my   personal 
house. 

"Q.     Is  it  a  home  that  you  were  building? 

"A.     Yes. 

"Q.     Did  you  have  to  do  anything  to  the  doors 
in  order  to  use  them  at  your  home? 

"A.    Yes,  I  had  to  sand  them  down,  they  were 
burned. 

"Q.     Did  you  do  anything  else  with  them? 

*'A.     No,  sir. 
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"Q.     Did  you  remove  anything  else  from  there? 

"A.  At  the  same  time  there  was  twelve  jambs, 
door  jambs. 

''Q.     And  did  you  use  those?   [310] 

''A.    Yes. 

"Q.     Did  you  pay  for  them?  A,     No,  sir. 

''Q.     Is  there  anything  else  that  you  removed? 

^'A.     No,  that's  all. 

''Q.  Did  you  sell  any  reject  plywood  to  Eureka 
Lumber  Company? 

"A.     At  any  time,  you  mean? 

"Q.     Yes.  A.     Yes,  uh  huh. 

"Q.  How  much  reject  plywood  did  you  sell  to 
Eureka  Lumber  Company? 

''A.  Oh,  I  wouldn't  be  able  to  answer  that  with- 
out checking  through  the  records." 

Mr.  Castro:    Page  18. 

Mr.  Hilger:  Would  counsel  object  to  the  read- 
ing of  Page  17? 

Mr.  Castro:  This  is  continuity  that  goes  with 
what  I  had. 

"Q.  Did  you  have  permission  from  somebody  to 
remove  those  items? 

"A.     Yes,  from  Mr.  Jensen. 

"Q.     Which  Mr.  Jensen?  A.     H.  M." 

Mr.  Hilger:  I  would  like  to  read  portions  of 
[311]  Page  17  of  the  cross  examination  beginning 
at  line  6  on  Page  17: 

(Mr.   Hilger  reading.) 

"Q.     Do  you  know  whether  these  items  you  have 


Hyrum  Jensen  317 

(Deposition  of  Paul  Heiming.) 

referred  to  in  the  proof  of  loss  as  to  whether  those 

items  were  involved  in  the  fire  of  June  25th,  1956? 

"A.     I  missed  the  first  part  of  that. 

"Q.  Do  you  know  whether  the  items  that  you 
referred  to  in  the  proof  of  loss  were  involved  in  the 
fire  of  June,  1956? 

"A.     Do  I  know  that  they  were? 

''Q.     Yes. 

"A.  There  was  some  of  them  after  I  visited  the 
fire  that  you  could  see  there  had  been  burned  like 
the  shingles  and  the  paint  and  what  not  in  there. 

"Q.     The  shingles  hadn't  been  burned? 

"A.     Yes, 

"Q.     Hadn't  been  burned? 

"A.     They  had  been  burned,  yes. 

"Q.     The  paint  was  burned? 

"A.     The  paint  was  burned,  uh  huh. 

"Q.     Any  other  items  you  saw  there? 

"A.  Oh,  practically  everything  I  saw  was 
iDurned. 

"Q.  Well,  do  you  know  whether  each  of  those 
items  you  referred  to  in  your  direct  testimony  were 
on  the  property  at  the  time  of  the  fire?  [312] 

"A.     I  would  say  most  of  them  were,  yes. 

"Q.     Did  you  see  them  there? 

"A.     Yes,  uh  hull." 

Mr.  Hilger:  I  would  like  to  read  into  evidence 
at  this  time  the  deposition  of  Haley  J.  Bertain, 
likewise  taken  in  Eureka,  California,  on  September 
19,  1957. 
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"a  witness,  being  of  lawful  age,  and  being  first 
duly  sworn  in  the  above  cause,  testified  on  Ms  oath 
as  follows: 

"Direct  Examination 

"Q,  (By  Mr,  Hilger) :  Would  you  state  your 
name,  please "?  A.     Haley  J.  Bertain. 

"Q.     Where  do  you  reside,  Mr.  Bertain? 

"A.     1963  Myrtle  Avenue  in  Eureka. 

''Q.     What  is  your  business  or  occupation? 

"A.  Douglas  fir  sales  manager  for  Simpson  Red- 
wood Company. 

"Q.     Where  do  you  have  your  office? 

"A.     At  Second  and  M  Street  in  Eureka. 

'*Q.  Did  you  formerly  work  for  a  company  that 
was  purchased  by  Simpson  Redwood  Lumber  Com- 
pany? 

"A.  Yes,  I  did.  I  worked  for  Eureka  Redwood 
Lumber  Company,  and  that  was  purchased  by 
Simpson  Redwood  Company  last  August.   [313] 

"Q.     It  would  be  August  of  1956? 

"A.     August,   1956. 

"Q.  How  long  had  you  been  with  the  Eureka 
Redwood  Lmiiber  Company? 

"A.  Since  it  originated.  Actually,  I  was  at  the 
plant,  you  see,  since  1945.  This  plant  that  is  in 
question  now  originally  was  Dolbeer  and  Carson 
and  then  was  Pacific  Lumber  Company  and  then — 
I  have  worked  at  the  same  plant  since  19 — I  think 
it  was  1946  at  the  Dolbeer  and  Carson  plant  and 
it  was  purchased  by  the  Pacific  Lumber  Company 
in  1951  and  then  purchased  by  M  &  M  in  1952, 
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if  my  memory  is  correct,  and  known  at  that  time 
as   the   Eureka  Redwood   Company,   and   then,    of 
course,  it's  now  owned  and  operated  by  Simpson 
Redwood  Company. 

^'Q.  Since  Simpson  took  over  the  operation  of 
your  main  production  out  of  your  plant  there  where 
you  have  been  working,  is  it  Douglas  fir  or  red- 
wood ? 

*'A.  Up  until  Simpson  purchased  the  plant  we 
were  one  hundred  per  cent  redwood  operation  at 
which  time  I  was  the  plant  manager  and  Simpson 
converted  us  to  a  Douglas  fir  operation,  one  hun- 
dred per  cent  Douglas  fir  at  the  present  time. 

"Q.  In  connection  with  your  work  have  you  had 
occasion  to  know  the  Eureka  Lumber  Company 
and  Hyrum  [314]  Jensen? 

"A.  Yes,  I  know  Mr.  Jenson  personally  and  we 
have  done  busines  directly  through  me  in  purchases 
for  his  company. 

"Q.  Would  that  cover  the  period  through  1954, 
'5  and  '6?  A.     Yes,  sir. 

"Q.  In  your  capacity  and  occupation  in  the 
lumber  business  are  you  familiar  with  what  type 
of  stock  would  be  suitable  for  the  manufacture  of 
molding?  A.     Yes,  I  am. 

"Q.  Did  you  sell  or  did  your  company  sell  such 
tjrpe  stock  to  Hyrum  Jensen  or  the  Eureka  Lumber 
Company  during  the  period  that  you  have  men- 
tioned ? 

"A.     Yes,  we  did. 
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"Q.  Have  you  any  records  or  other  data  con- 
cerning those  sales,  Mr.  Bertain? 

"A.  We  have  records  that  I  could — that  I  lo- 
cated in  our  tiles,  sales  that  we  had  made  to  them 
through  August,  1955,  through  September,  1956,  the 
total  sales  at  that  time. 

"Mr.  Castro:  Just  a  moment.  May  I  see  what 
you  have  there?    May  I  see  what  you  have? 

"A.     Uh  hull. 

"Mr.  Hilger:  Do  you  have  the  records  them- 
selves or  [315]  a  summary  of  the  purchase  data 
that  you  have  taken  from  them? 

•"A.  We  have  the  records  on  file,  the  invoices, 
of  these  particular  sales  here. 

"Q.     You  have  made  a  summary  of  those? 

"A.  This  is  a  summary  here  of  what  is  on  the 
files. 

"Mr.  Castro :  May  I  ask  him  a  question  or  tvv^o  ? 
You  prepared  that  record  that  you  have  just 
handed  me? 

"A.    Yes. 

''Q.     When  did  you  prex)are  it? 

''A.  It  was  x>repared  from  our  records  in  San 
Francisco. 

"Q.     When? 

''A.     Phoned  to  me  this  morning. 

''Q.    When?  A.     This  morning. 

''Mr.  Castro:     Same  objection,  Counsel. 

"Mr.  Hilger:  You  do  not  have  your  invoices  in 
the  Eureka  office? 

"A.     No.     These — the  invoices  that  are  pertain- 
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iiig  to  this  summaiy  here,  they're  in  our  files,  in 

our  San  Francisco  sales  office. 

"Q.  Now  then  this  memorandum  that  we  have 
here,  the  first  date  shown  upon  it  relating  to  any 
item  whatever  it  may  be  is  August  the  6th,  1955. 
Did  your  company  [316]  make  any  sales  to  the 
Eureka  Lumber  Company  of  stock  suitable  for 
manufacture  into  molding  prior  to  August  6th, 
1955? 

"A.  Yes.  Those  records  are  not  easily  available 
because  they  were  cash  sales  prior  to  these  par- 
ticular  

"Q.  (Int'g.)  Have  you  made  an  eifort  to  locate 
those  records  in  the  files  of  your  company? 

"A.  Yes,  we  have.  However,  the  company  has 
been  broken  up  and  we  are  having  a  little  diffi- 
culty reaching  the  records  at  the  present  time  due 
to  the  peculiar  way  that — I  am  not  too  familiar 
Mith  the  maintaining  of  cash  sales  records. 

"Q.  Were  you  able  to  locate  those  records  after 
your  search,  in  the  course  of  your  search"? 

*'Mr.  Castro:  Those  are  records  prior  to  August 
of  '55  you  are  asking  about? 

''Mr.  Hilger:    Yes. 

"The  Witness:    Yes. 

"Mr.  Hilger:  Have  you  been  able  to  locate  those 
records,  Mr.  Bertain? 

"A.     Up  to  this  point,  no. 

"Q.  Do  you  have  any  personal  recollection  of 
the  transactions  prior  to  August  the  6th,  1955,  with 
the  Eureka  Lumber  Company?  A.     Yes.  [317] 
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"Q.  Prior  to  that  date  did  you  sell  any  stock 
to  them  suitable  for  manufacturing  into  moldings  ? 

"A.    Yes. 

"Q.  Do  you  recall  the  approximate  amount  or 
footage  of  such  sales'? 

"Mr.  Castro:    Prior  to  what  date'? 

"Mr.  Hilger:    Prior  to  August  6th,  1955. 

"The  Witness:  I  could  only  from  my  recollec- 
tion, I  would  say  that  it  would  be  a  minimum 
amount  of  fifty  thousand  feet  of  kiln-dried  molding 
type  stock,  that's  what  we  call  molding  stock,  stock 
that  could  be  remanufactured  for  molding  items. 

"Q.  Now,  then,  you  have  referred  to  the  face 
that  prior  to  August  6th,  1955,  your  records  would 
reveal  sales  of  this  type  of  material  and  other  items 
to  the  Eureka  Lumber  Company,  is  that  correct? 

"A.     Yes,  they  should, 

"Q.  Did  they  continue  to  buy  for  cash  after 
August  the  6th,  1955^ 

"A.  To  the  best  of  my  knowledge,  they  did  not 
buy  for  cash  after  August  of  '55. 

"Q.  In  what  manner  did  they  make  their  pur- 
chases ? 

"A.  Through  a  wholesaler  by  the  name  of  Hill 
&  Morton. 

"Q.  I  see.  Now  do  you  have  a  recollection  of 
the  [318]  amount  of  materials  that  they  purchased 
in  that  manner  after  August,  1955  and  up  to  June 
of  1956? 

"A.     Yes,  that's  what  this  summary  would  l)e. 

''Q.     Do  you  have  a  recollection  of  that  footage? 
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*'A.  Unfortunately,  I  don't.  I  would  have  to 
look  at  this  sheet  at  the  present  time. 

''Q.  Well,  you  prepared  that  sheet  this  morn- 
ing, I  think  you  stated. 

"A.  I  took  the  memo  and  I  read  it  off,  but  I 
can't  visualize  it  in  my  mind  right  now,  unfor- 
tmiately. 

''Q,  Would  the  use  of  that  memorandum  which 
you  have  prej^ared  refresh  your  recollection  of 
transactions  since  August  the  6th  of  1955? 

"A.  Oh,  yes.  Unfortunately  I  have  prepared 
many  other  reports. 

"Q.  And  what  transactions  or  what  footage,  I 
am  sorry,  what  footage  of  material  suitable  for 
remanufacturing  into  molding  was  sold  by  your 
firm,  the  Eureka  Lumber  Company — by  your  firm 
to  the  Eureka  Lumber  Company  after  August  the 
6th,  1955,  and  before  June  the  25th,  '56 '^  Does  the 
use  of  this  memorandum  refresh  your  recollection 
of  the  transactions  with  the  Eureka  Lumber  Com- 
pany during  the  period  covered  in  the  memoran- 
dum'? A.     Yes,  they  do.   [319] 

"Q.  All  right.  Now  what  is  your  recollection 
then,  Mr.  Bertain,  of  the  sales  made  by  your  firm 
to  the  Eureka  Lumber  Company  of  molding  type 
stock  during  the  period  August  of  '55  to  June  25th 
of  1956? 

"A.  Well,  on  the  basis  of  the  simimary  here 
twenty  thousand  feet  of  the  factory  cuts  as  de- 
scribed here  are  items  that  would  be  used  for  re- 
manufacturing  and  reworking  into  molding  items. 
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That  would  be  the  logical  thing  to  do  with  them 

in  a  remaniifacturing  plant. 

''Q.     Does  that  include  the  last  item? 

''A.  That  doesn't  include  the  last  item  because 
even  though  my  recollection  would  be  that — with- 
out this  summary — that  there  would  have  been 
more  footage  than  that  purchased,  the  last  item,  of 
course,  doesn't  come  within  the  dates  here  that  you 
mentioned. 

"Q.     What  is  the  date  of  that  last  item? 

''A.  The  last  item  on  this  summary  reads  nine — 
September  13th,  1955,  but  in  my  recollection  at  the 
present  I  believe  that  should  have  been  September 
of  '56,  so  I  really  think  it's  an  error  in  typing. 

"  Q.  Your  best  recollection,  then,  is  that  it  would 
be  during  this  period  of  eight  six  fifty  five  to  June 
25th,  '56,  then  would  be  in  the  neighborhood  of 
twenty  thousand? 

"A.  I  Avould  say  a  minimum  of  twenty  thousand. 
My  [320]  recollection,  as  I  mentioned  before,  I 
would  say  this  is  a  minimum  amount,  as  I  was 
under  the  impression  without  this  summary  that 
there  was  possibly  more  than  this  purchased.  How- 
ever, this — I'll  have  to  use  this  as  a  basis.  My 
recollection  could  be  due  to  the  periods  involved, 
the  larger  volume,  according  to  my  recollection  of 
that  type  of  material,  could  have  been  purchased 
just  prior  to  this  record  that  we  have  here.  I  know 
that  it  was,  I  can't  say  what  period  it  was.  In  my 
mind  it  is — see,  because  the  story  in  our  dealings 
basically  with  the  Eureka  Lumber  Company 
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"Mr.  Castro:  (Int'g.)  Been  no  question  asked  of 
the  witness. 

"Mr.  Hilger:  Mr.  Bertain,  in  the  course  of  your 
experience  in  the  redwood  industry  prior  to  and 
up  to  June  of  1956,  did  you  become  familiar  wdth 
the  market  values  of  redwood  lumber  and  redwood 
products  in  the  Humboldt  area"? 

"A.    Yes. 

"Q.  And  on  June — in  June  of  1956  what  would 
be  the  fair  market  value  of  redwood  moldings  and 
window  casings  in  the  Humbolt  area*? 

"A.  Well,  of  course,  there's  a  wide  range  of 
molding  values  even  now,  and  in  terms  of  per 
thousand  board  measure  I  would  believe  that  the 
lowest  molding  items  [321]  would  start  from  two 
hundred  dollars  and  go  up  to  as  high  as  four 
hundred  dollars  per  thousand  board  measure. 

"Q.  Would  an  evaluation  of  redwood  molding 
and  window  casings  at  two  hundred  and  twenty 
dollars  per  thousand  board  feet,  board  measure,  be 
a  reasonable  evaluation  in  June  of  1956  in  Hum- 
boldt County? 

''A.  To  the  best  of  my  knowledge  and  ability, 
it  would  be  very  conservative. 

"Mr.  Hilger:    That's  all. 

"Cross  Examination 
"Q.     (By   Mr.    Castro) :     When   were   you   fii'st 
contacted  to  be  a  witness  here,  Mr.  Bertain?" 
Mr.  Hilger:    We  will  stand  upon  the  objection. 
The  Court:    I  will  allow  it. 
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"The  Witness:  I'll  have  to  say  about  two  weeks. 
I  am  just  not  sure  of  the  date. 

"Q.  How  were  you  contacted,  in  Avriting  or 
orally?  A.     Orally. 

"Q.     And  Avho  contacted  you? 

"A.     Mr.  Hilger. 

"Q.  And  were  you  requested  to  bring  with  you 
any  invoices? 

*'A.     Yes,  if  I  had  them  available  I  was  asked  to. 

''Q.  And  did  you  make  a  request  of  your  em- 
ployer to  produce  the  invoices?  [322] 

''A.  I  asked  for  the  information  that  I  have 
here  now,  yes. 

"Q.     When  did  you  ask  for  that  information? 

"A.  I  asked  for  that  about — Avell,  the  day  after 
Mr.  Hilger  asked  me  if  I  could  provide  him  with 
this  type  of  information. 

"Q.     And  when  did  you  receive  this  ? 

''A,  I  received  it  over  the  telephone  this  morn- 
ing from  our  San  Francisco  office.  The  delay  was 
due  to  our  accounting  procedure  as  this  wasn't 
under  Eureka  Lumber  Company's  name,  it  was 
under  the  name  of  a  wholesaler.  That  caused  some 
delay,  you  knoAv,  in  arriving — and  finding  it. 

''Q.     Whose  name? 

"A.  These  sales  were  invoiced  by  our  company 
to  Hill  &  Morton  Lumber  ComiDany. 

"Q.     You  haven't  seen  those  invoices? 

"A.  I  haven't  seen  these.  I  probably  prepared 
a  number  of  them  myself  at  the  time. 

''Q.     What  does  the  phrase  'factory  cuts'  mean? 
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"A.  It's  a  reject  kiln-dried  upper  grade  due  to 
mismanufacture  or  characteristics  that  would  not 
allow  it  to  be  graded  into  the  regular  standard 
specifications,  set  aside  for  the  purpose  of  remanu- 
facturing  and  are  sold  at  a  lower  value  than  other 
associated  grades.  [323] 

"Q.  Then  this  hnnber  had  been  rejected  by  your 
company,  the  Eureka  Redwood  Company? 

"A.     Yes. 

"Q.  Now  do  you  know  whether  this  lumber  that 
is  listed,  this  twenty  thousand  feet  that  you  re- 
ferred to,  whether  that  was  at  the  Eureka  Limiber 
Company  at  the  time  of  the  fire  in  June  25th,  1956  ? 

"A.     I  can  only  assiune. 

"Q.     Were  you  there? 

"A.     That  it  was. 

"Q.     Do  you  know? 

"A.  It  was  shipped  to  them  prior  to  their  fire. 
I  don't  know  by  knowledge  that  it  was  actually 
there,  no. 

*'Q.  You  don't  know  what  portion  of  it  had  been 
sold? 

"A.  I  have  no  knowledge  as  to  what  could  have 
been  sold  of  it  prior  to  the  fire,  no. 

"Q.  What  was  the  charge  per  thousand  when 
you  sold  this  lumber? 

"A.  To  the  best  of  my  recollection  the  majority 
of  it  was  sold  at  twenty  dollars  per  thousand. 

"Q.  Twenty  dollars  per  thousand.  And  is  that 
the  going  price  for  these  rejects? 
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"A,  As  far  as  we  were  concerned,  it  was  at  the 
time,  yes. 

"Q.  Now  when  you  gave  the  price  of  two  hun- 
dred to  [324]  four  hundred  dollars  per  thousand 
board  feet  on  redwood  moldings  were  you  thinking 
of  rejects?  A.     No,  finished  moldings. 

"Q.  Apparently  there  is  quite  a  difference  be- 
tween the  rejects  and  the  finished  piece  of  mold- 
ing? 

'^A.  There  is.  The  rejects  to  us  were  of  no 
value  because  we  were  incapable  of  manufacturing 
them  in  our  operation,  and  we  had  not  the  facility 
nor  the  time  and  labor  to  remanufacture  that  par- 
ticular type  of  stock. 

"Q.  Do  you  know  whether  any  of  these  rejects 
were  manufactured  by  the  Eureka  Lumber  Com- 
pany? 

''A.  I  have  no  way  of  knowing  for  sure  whether 
they  were  all  remanufactured  by  them.  I  know 
that  some  were  and  I 

"Q.  (Int'g.)  When  were  you  there  the  last 
time  before  the  fire? 

"A.     I  can't  recall  ever  being  inside  their  plant. 

"Q.  Did  you  ever  see  any  of  this  reject  lumber 
that  you  sold  there  in  a  manufactured  state  ? 

^'A.    No. 

"Redirect  Examination 

"Q,  (By  Mr.  Hilger)  :  You  have  referred  to 
the  fact  that  the  items  covered  in  this  memorandum 
were  invoiced  to  Hill  &  Morton.  Do  you  know 
whether   the   stock   called   for   reflected   on   it — on 
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them  was  delivered,   or  to  whom,    [325]    I   should 

say? 

"A.  It  was  consigned  from  onr  ])lant  in  the  case 
of  kiln-dried  factory  cuts  or  factory  remanufac- 
ture  stock  to  their  plant  in  Eureka. 

''Q.     The  Eureka  Lumber  Company? 

'"A.  The  Eureka  Ijumber  Company's  plant,  their 
own  operation.  The  items  that  I  didn't  refer  to 
there  as  being  remanufacture  stock  was  delivered 
directly  to  customers,  their  customers  from  our 
l^lant. 

"Mr.  Castro:     AVhose  customers? 

"The  Witness:  The  Eureka  Lumber  Company's 
customers. 

"Mr.  Hilger:  That  would  not  apply  to  the  fac- 
tory remanufacture  stock? 

"A.  No,  the  remanufacture  stock  was  consigned 
from  our  plant  to  their  i)lant. 

"Q.  When  you  say  'their  plant'  you  mean 
Eureka  Luml^er  Company  plant? 

"A.     I  mean  the  Eureka  I^umber  Company,  yes." 

Mr.  Castro:  I  believe  that  is  all  I  had,  your 
Honor. 

Mr.  Hilger :  I  would  like  to  complete  the  redirect 
examination,  your  Honor,  l^eginning  at  page  15, 
line  7: 

"Q.  (By  Mr.  Hilger) :  Now  it  has  been  re- 
ferred to  here  that  this  stock  is  reject  stock.  AYliat 
is  the  reason  for  its  reject,  dimensions  or  poor 
quality  of  lumber  involved?    [326] 

"A.     Reject  was  used  in  describing  it  as  not  fit- 
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ting  the  standard  grade  segregation  that  we  have 
available  to  offer  from  our  plant.  It  did  not  apply 
itself  to  any  standard  item  that  we  produced. 

''Q.  Was  that  because  of  the  sizes  or  because  of 
the  dimensions?  "A.     The  reason 

"Q.  (Int'g.)  I  am  sorry,  sizes  and  dimensions 
are  two  similar  words,  was  it  because  of  the  size 
and  dimension  or  because  of  the  quality  of  the 
lumber  contained  in  the  piece? 

"A.  It  would  be  due  to  both  causes  in  cases  of 
mismanuf  acture  due  to  error  or  due  to  scantness  of 
stock  and  skipping  and  not  finishing  up  to  the 
standards  of  standard  grades  or  due  to  character- 
istics such  as  knots  or  splits  or  other  defects  in 
lumber  that  make  it  unsuitable  for  high  class 
finishing  in  its  original  dimensions.  It  would  be  in- 
stead of — in  our  case,  like  I  mentioned,  not  able  to 
remanufacture  it  due  to  the  high  cost  and  lack  of 
facilities  at  our  plant,  and  this  type  of  stock  is  all 
thrown  in  a  pile  and  called  reject  because  it  doesn't 
fit  into  a  standard  item  at  that  time. 

"Q.  When  remanufactured  into  molding  does 
that  mean  the  molding  is  reject  or  low  quality 
molding?  [327] 

'*A.  This  reject  stock  that  we  are  talking  about 
now,  we  actually  remanufacture  some  of  it,  but  we 
were  miable  to  remanufacture  all  of  it  and  keep  it 
cleaned  up  as  fast  as  it  developed,  and  that's  why 
Mr.  Jensen's  operation  was  used  basically  to  sweep 
the  floor  and  when  we  couldn't  keep  up  with  it  it 
was  to  our  advantage  to  sell  it  to  him  at  twenty 
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dollars,  and,  at  times,  I  believe  up  to  fifty  dollars 

a  thousand  to  move  it  out  of  our  way. 

*'Q.  Now  we  can  get  this  question  answered. 
Mr.  Bertain,  would  the  moldings  that  would  be 
manufactured  out  of  this  material  be  standard  qual- 
ity moldings  or  would  they  necessarily  be  reject 
molding  items'? 

'*A.  No,  the  moldings  would  be  standard  mold- 
ing items. 

*'Mr.  Castro:    That  depends  on  the  manufacturer. 

''The  Witness:  It  depends  on  the  manufacturer, 
certainly. 

"Mr.  Hilger :  What  I  am  getting  at,  Mr.  Bertain, 
is  the  fact  that  you  had  rejected  it  for  your  pur- 
poses would  not  necessarily  make  it  unsuitable  for 
the  manufacture  of  standard  quality  mowings'? 

"A.     No,  definitely  not. 

"Q.  And  is  this  the  type  of  material  that  is 
ordinarily  used  for  these  moldings  and  other  re- 
manufacturing  processes  such  as  took  place  do\sTi 
at  the  Eureka  Lumber  Company?  [328] 

"A.     Yes,  it  is  normal  stock  used  for  moldings. 

"Q.  And  for  the  production  of  standard  quality 
moldings? 

'*A.  For  the  production  of  standard  quality 
moldings,  yes." 

Mr.  Castro:  Mr.  Hilger,  this  is  the  sheet  we 
gave  to  Mr.  Steams  at  the  time  to  pick  up  the  other 
invoices.  Do  you  object  to  the  use  of  that? 

Mr.  Hilger:  Absolutely  there  is  an  objection.  I 
ol>jected  to  it  at  the  time  and  I  object  to  it  now. 
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Mr.  Castro:  Your  Honor,  I  oflev  in  evidence  the 
sheet  which  the  witness  Bertain  was  reading  from 
at  the  time  of  this  deposition,  designating  what  was 
factory  cut  and  what  was  sent  to  other  customers. 

Mr.  Hilger:     There  is  no   foundation   for   it. 

Mr.  Castro:  The  typewritten  portion  of  that 
sheet  is  the  portion  which  Mr,  Bertain  had.  He  gave 
it  to  Mr.  Russell  Stearns,  an  accountant,  at  the 
deposition,  and  Mr.  Stearns  had  made  those  nota- 
tions in  pencil. 

The  Court:  You  can  mark  it  for  identification. 
Without  some  further  foundation  for  it,  it  is  not 
admissible.  It  does  not  appear  who  wrote  what  on 
here.  There  are  changes  in  pencil. 

Mr.  Castro :  I  am  offering  it  for  the  typewritten 
portions.  Your  Honor.   [329] 

The  Court:  There  are  certain  of  the  typewritten 
portions  that  are  changed.  I  think  you  have  to  lay 
a  better  foundation  if  you  want  it. 

Mr.  Castro :  May  it  be  marked  for  identification 
at  this  time? 

The  Court:    It  may  be  marked  for  identification. 

(The  document  referred  to  was  thereupon 
marked  Defendant's  Exliibit  M  for  identifica- 
tion.) 

Mr.  Hilger:  At  this  time  we  would  read  into 
e^ddence  a  portion  of  the  deposition  of  Harold  Dee 
Jensen,  previously  referred  to  herein,  beginning  at 
page  54,  reading  down  through  line  11  on  page  55. 
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HAROLD  DEE  JENSEN 
called  as  a  witness  by  the  defendant  and  third 
party  plaintiff,  Boston  Insurance  Company,  being 
first  duly  sworn  by  the  notary  public  to  tell  the 
truth,  the  whole  truth,  and  nothing  but  the  truth, 
testified  as  follows: 

"Q.  (B}''  ]\Ir.  Castro) :  The  proof  of  loss  that  you 
are  now  looking  at,  Mr.  Jensen,  has  a  five-page 
inventory  attached  to  it.  (That  is  the  same  proof 
of  loss  that  is  now  in  by  photostat  copy  as  Plain^ 
tiff's  No.  5.)  That  was  the  inventory  which  you 
furnished  to  Mr.  Hilger? 

*'A.  I  was  just  with  Gene  Cox — Gene  Fox,  it  is 
— and  he  took  the  inventory  and  I  just  assisted 
him,  [330]  identifying  some  of  the  objects.  He  is 
the   C.P.A.   that  took  the   inventory. 

"Q,  And  did  you  discuss  with  him  the  prices 
which  were  placed  on  the  items  there  in  Exhibit  A 
in  that  proof  of  loss '? 

"A.  Yes.  We  got  them  out  of  price  books  and 
invoices. 

"Q.  Which  is  the  proof  of  loss  under  Policy 
No.  560594.  With  reference  to  Exhibit  B  attached 
to  that  proof  of  loss,  it  refers  to  completely  de- 
stroyed inventory,  entirely  consumed  l>y  fire.  Did 
you  determine  that  portion  of  the  inventory'? 

"A.    Yes. 

"Q.  And  how  did  you  make  the  determination 
of  that  inventory  amounting  to  $20,600  % 

"A.     By  previous  inventories. 

"Q.    What  previous  inventories  are  those? 

*'A.     One  that  I  had  taken  for  sales. 
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'*Q.  Did  you  have  those  iDrior  inventories  in 
writing  ? 

''A,  To  a  certain  extent.  They  were  jotted  down 
on  scratch  paper. 

''Q.     And  where  is  that  scratch  paper? 

"A.     I  don't  know,  i^robably  burned. 

"Q.  This  Exhibit  B  was  made  up  after  the  fire, 
wasn't  it? 

"A.  That's  right.  This  was  taken  from  memory. 
I  [331]  had  everything  for  sale,  and  I  knew  how 
much  was  there  for  sale  at  the  time. 

"Q.    You  carried  that  in  your  mind? 

"A.     That's  right. 

"Q.  Now,  down  with  Exhibit  C,  Inventory  on 
Damage  by  Fire,  did  you  make  a  physical  inventory 
of  the  luml^er  described  in  Exhibit  C? 

'^A.     That's  right. 

"Q.  How  did  you  fix  the  prices  which  were  used 
to  reach  $30,000? 

''A.     Just  a  wholesale  market  price,  cost. 

"Q.     That  is  cost  to  Eureka  Lumber? 

''A.     That's  right. 

Mr.  Castro :  I  have  nothing  to  read  at  this  time, 
Your  Honor. 

The  Court :    Very  well. 

Mr.  Hilger:  At  this  time  we  will  read  into  evi- 
dence the  deposition  of  Dayton  Murray,  Jr.,  taken 
in  Eureka,  California,  on  September  7,  1957.  [332] 
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^'DAYTON  MURRAY,  JR. 

''a  witness,  being  of  lawful  age,  and  being  first  duly 
sworn  in  the  above  cause,  testified  on  bis  oath  as 
follows : 

"Direct  Examination 

''Q.  (By  Mr.  Hilger)  :  This  deposition  is  taken 
pursuant  to  stipulation.  Will  you  state  your  name, 
please  ^ 

"A.     Dayton  Murray,  Jr. 

"Q.     And  where  do  you  resided 

"A.     Eureka,  California. 

"Q.     What's  your  profession  or  occupation? 

''A.     I'm  an  Attorney  at  Law. 

"Q.  Do  you  hold  any  office  in  Dayton  Murray 
Truck  Sales'? 

''A.  1  am  presently  the  Secretary  of  that  Cor- 
poration. 

"Q.  In  connection  with  your  duties  do  you  have 
custody  of  the  records  and  documents  of  Dayton 
Murray  Truck   Sales?  "A.     I   do. 

"Q.  Are  you  familiar,  at  least  in  a  general  way, 
with  the  transactions  of  the  Dayton  Murray  Truck 
Sales?  "A.     I  believe  I  am,  yes. 

''Q.  Are  you  familiar  in  particular  with  a  trans- 
action with  the  Eureka  Liunber  Company  involving 
a  sawmill?  "A.    Yes,  I  am. 

''Q.  Do  you  have  in  your  possession  any  [333] 
records  pertaining  to  that  transaction  ? 

"Mrs.  Ragon:  Should  that  letter  be  on  plain 
paper?  Should  it  be  on  your  letterhead? 

"Mr.  Hilger:     Plain  paper. 
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"The  Witness:  I  have  two  documents  that  per- 
tain to  that  transaction.  I  have  a  corporation  copy 
of  the  invoice  and  I  have  a  bill  of  sale. 

"Mr.  Hilger:  These  are  a  part  of  the  regular 
business  records  of  Dayton  Murray  Truck  Sales? 

"A.  Yes,  they  are.  They  were  in  the  file  marked 
under  the  name  of  Eureka  Limiber  Company  when 
I  received  the  same. 

"Q.  Do  you  have  any  personal  knowledge  of 
the  transaction  at  all,  have  you  ever  discussed  it 
with  the  officials  of  the  comi^any? 

"A.  I  have  no  direct  knowledge  of  the  trans- 
action. I  have  knowledge  of  it  from  discussions  with 
Mr.  Harold  Dee  Jensen  and  with  Mr.  Threlkeld  who 
was  the  previous  Manager  of  Dayton  Murray  Truck 
Sales. 

"Q.  And  those  discussions  concerning  this  trans- 
action were  in  the  course  of  conduct  of  business  of 
Dayton  Murray  Truck  Sales'? 

''A.    Yes,  that's  correct. 

"Q.  Now  just  what  was  that  transaction,  Mr. 
Murray?" 

Mr.  Castro:  The  following  objection,  [334]  Your 
Honor,  we  would  ask  for  the  Court  to  rule  on. 

The  following  appears  in  the  deposition  and  was 
read  silently  by  the  Court : 

"Mr.  Castro:  (Inter'g)  Object  to  the  question 
on  the  groimds  the  witness  has  stated  he  has  no 
personal  knowledge  on  the  subject  matter.  He  has 
testified  he  has  possession  of  two  docmnents,  and 
any  other  infoiination  he  has  is  purely  hearsay. 
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"Mr.  Hilger:  As  a  result  of  the  discussions  that 
you  have  had  in  the  course  of  the  conduct  of  busi- 
ness of  Dayton  Murray  Truck  Sales,  state  your 
knowledge  of  this  situation. 

''Mr.  Castro:  Object  to  it  as  incompetent,  irrele- 
vant and  immaterial,  calling  for  hearsay.  The  wit- 
ness has  testified  he  has  no  personal  knowledge  of 
the  transaction. 

"Mr.  Hilger:     Please  answer  the  question. 

"The  Witness :  From  the  examination  of  the  rec- 
ords of  the  Dayton  Murray  Truck  Sales 

"Mr.  Castro:  (Int'g)  The  question  didn't  call 
for  an  examination  of  the  records  of  Dayton  Mur- 
ray Truck  Sales,  it  called  for  your  knowledge  based 
upon  your  discussions  had  in  the  course  and  con- 
duct of  lousiness  of  Dayton  Murray  Truck  Sales. 

"The  Witness:  My  knowledge  based  on  my  dis- 
cussions of  the 

"Mr.  Castro:  (Int'g)  Same  objection  to  it, 
same  objection  that  has  been  previously  made,  hear- 
say and  the  mtness  has  stated  he  has  no  personal 
knowledge  of  the  transaction. 

"The  Witness:  May  I  answer  the  question.  Coun- 
sel? 

"Mr.  Hilger:    Yes."  [334a] 

The  Court:    I  will  overrule  the  objection. 

Mr.  Hilger:  Thank  you.  Your  Honor.  I  believe 
the  question  is  finally  answered  on  page  9.  May  I 
begin  the  reading  there: 

"A.    My  discussions  with  Mr.  Harold  Dee  Jensen 
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and  with  Mr,  Threlkeld  who  was  the  then  Manager 
of  the  Dayton  Murray  Truck  Sales  at  the  time  of 
this  transaction  and  from  the  documents  of  Dayton 
Murray  Truck  Sales,  Dayton  Murray  Truck  Sales 
sold  a  nine  seventy-four  series  Diesel  truck  to  the 
Eureka  Lumber  Company  on  January  1,  1956,  at 
least,  that's  the  date  of  the  invoice.  As  a  down  pay- 
ment to  Dayton  Murray  Truck  Sales  they  took  a  two 
seventy-five  Cummings  Diesel  engine  in  a  portable 
sawmill  and  credited  foiu^  thousand  dollars  on  the 
purchase  price  of  the  truck  and  agreed  with  Eureka 
Lumber  Company  to  give  them  an  additional  thirty- 
five  himdred  dollar  credit  upon  the  sale  of  this  re- 
sale by  Dayton  Murray  Truck  Sales  of  this  sawmill 
unit  or  ujDon  a  certain  date  which  is  set  forth  in 
the  invoice,  whichever  first  occurred.  I  believe  it  was 
approximately  six  months  after  the  date  of  the 
transaction. 

"Mr.  Hilger:  Now  you  have  testified  that  in 
your  official  capacity  you  have  custody  of  the  rec- 
ords and  dociunents  of  the  Dayton  Miu'ray  Truck 
Sales?    [335]  "A.     That's  correct. 

"Q.  Mr.  Murray,  I  hand  you  a  car  invoice  form 
number  205  bearing  the  heading  Dayton  Murray 
Truck  Sales,  bearing  date  of  January  first,  1956. 
Did  that  document  come  from  the  regular  records 
and  books  of  the  Dayton  Murray  Truck  Sales'? 

**A.    Yes,  it  did. 

''Q.  Was  that  prepared  in  the  ordinary  course 
of  business?  "A.    Yes,  it  was. 
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^'Q.  And  were  the — in  the  ordinary  course  of 
business  were  those  prepared  at  or  about  the  time  of 
the  transaction  they  purport  to  reflect? 

'^A.    Yes. 

"Q.  They  form  a  part  of  the  records  of  Dayton 
Murray  Truck  Sales  that  are  in  your  custody,  in 
your  official  custody  with  the  Dayton  Murray  Truck 
Sales'?  ''A.     Yes,  that's  correct. 

"Q.  Now,  then,  I  direct  your  attention  to  certain 
fig'ures  upon  that  form.  Lookins^  at  the  right  most 
column  there  is  a  colmxm  of  figures.  What  is  the 
significance  of  those  figures? 

"A.  Well,  the  top  most  figure  is  the  sales  price 
of  the  unit  sold  to  Eureka  Lumber  Company  by 
Dayton  Murray  Truck  Sales,  and  then  there's  other 
figures  for  sales  [336]  tax,  license  and  financing 
costs,  leaving  you  the  total  price  and  further  down 
there's  a  credit  given. 

''Q.    A  credit  against  that  purchase  price? 

''A.     That's  correct. 

"Q.  According  to  this  document  it  would  appear 
that  there  was  sold  to  Eureka  Lumber  Company  a 
piece  of  equipment.  Those  figures  that  you  have  just 
referred  to,  would  that  refer  to  the  equipment  that 
was  sold  to  Eureka  Lmnber  Company? 

''A.     That's  correct. 

"Q.  And  it  shows  a  total  price  figure  of  fourteen 
thousand  eight  hundred  and  forty-six  dollars.  That 
would  be  the  price  of  the  piece  of  equipment  bought 
by  Eureka  Lumber  Company? 
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"A.  That's  correct,  it  was  a  used  truck  and 
trailer. 

''Q.  Now,  then,  directly  underneath  the  fourteen 
thousand  odd  dollars  figure  there  appears  a  credit 
of  four  thousand  dollars.  What  does  that  represent, 
Mr.  Murray'? 

"Yes,  Pardon  me.  I'll  lay  a  little  foimdation.  You 
have  knowledge  of  the  record  of  Dayton  Murray 
Truck  Sales  and  what  the  entries  upon  those  rec- 
ords reflect?  "A.     Yes,  I  do. 

"Q.  What  does  that  figure,  that  four  thousand 
dollar  figure  represent."  [337] 

Mr.  Castro:  I  stand  on  the  objection  made  at 
that  time. 

The  following  appears  in  the  deposition  and  was 
read  silently  by  the  Court: 

"Mr.  Castro:  I  object  on  the  grounds  it's  irre- 
levant, incompetent  and  inunaterial.  The  witness 
has  already  testified  and  my  examination  shows 
that  he  has  no  personal  knowledge  concerning  this 
transaction,  and  the  document  is  the  best  evidence 
of  what  it  states,  and  the  original  of  the  document 
would  constitute  the  best  evidence."  [337a] 

The  Court:  It  is  taking  an  awful  long  time  to 
prove  a  simple  transaction,  the  purchase  of  a  truck. 
I  will  overrule  the  objection. 

Mr.  Hilger:  I  think  we  can  skip  all  the  voir 
dire,  then,  and  get  down  to  the  answer  to  the  ques- 
tion, which  begins  on  page  16,  line  2 : 

''A.     The  four  thousand  dollar  figure  reflects  a 
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credit  on  the  purchase  price  given  to  Eureka  Lum- 
ber Company  by  Dayton  Murray  Truck  Sales  on 
the  trade-in  of  this  portable  sawmill  described  in 
the  document. 

"Q.  Now  in  the  ordinary  course  of  conduct  of 
Dayton  Murray  Truck  Sales  business  where  is  the 
original  invoice  sent? 

"A.  The  original  invoice  would  have  undoubt- 
edly been  sent  to  the  purchaser. 

"Q.  Is  the  original  of  that  invoice  that  you  have 
there  marked  Defendant's  A  for  identification,  is 
the  original  of  that  dociunent  in  the  records  of  the 
Dayton  Murray  Truck  Sales? 

''A.     No,  it  is  not. 

"Q.  I  have  reference  now,  Mr.  Murray,  to  the 
notation  appearing  on  Defendant's  A  for  identifi- 
cation 'additional  credit  due  June  12th,  1956,  to 
be  paid  to  YMAC  on  this  [338]  accoimt  in  the 
amomit  of  thiriy-five  hundred  dollars.'  What  is 
YMAC?" 

Mr.  Castro:    I  withdraw  the  objection. 

"The  Witness:  YMAC  is  Yellow  Manufacturing 
Acceptance  Corporation  which  is  the  finance  cor- 
poration for  General  Motors  truck  dealers.  They 
finance  the  sales  of  equipment.  Contracts  are  as- 
signed to  YMAC  by  the  dealer  making  the  contract. 
The  significance  of  the  notation  here  is  that  that 
represents  the 

"Mr.  Castro:  (Int'g)  Just  a  moment.  He  asked 
vou  what  the  initials  stood  for. 
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''Mr.  Hilger:  I'll  at  this  time  ask  you  the  signifi- 
cance of  that  notation." 

Mr.  Castro:    I  withdraw  the  objection. 

"Mr.  Hilger:     "Would  you  answer  that? 

"The  Witness:  The  significance  of  the  state- 
ment on  the  invoice  is  the  thirty-five  himdred  dol- 
lars listed  is  additional  credit  due  YMAC,  repre- 
sents the  balance  of  the  credit  on  the  purchase  price 
that  was  given  for  the  trade-in  of  the  portable  saw- 
mill. 

"Q.  That  would  be  the  purchase  price  paid  by 
Dayton  Murray  Truck  Sales  for  the  portable  saw- 
mill'? "A.     That's  correct. 

"Q.     To  Eureka  Liunber  Company? 

"A.     That's  correct.  [339] 

"Q.  And  that  thirty-five  hundred  dollars  would 
be  an — ^in  addition  to  the  four  thousand  dollars  item 
that  you  previously  testified  concerning?" 

Mr.  Castro:    I  stand  on  that  objection. 

The  following  appears  in  the  deposition  and  was 
read  silently  by  the  Court: 

"Mr.  Castro:  Objected  to  as  incompetent,  irrele- 
vant, and  immaterial,  no  identification  as  to  who 
made  that  notation  that  you  are  referring  to.  It's 
not  part  of  the  original  document,  that's  obvious. 

"The  Witness:  YMAC  is  Yellow  Manufacturing 
Acceptance  Corporation  which  is  the  finance  cor- 
poration for  General  Motors  truck  dealers.  They  fi- 
nance the  sales  of  equi]iment.  Contracts  are  assigned 
to  YMAC  bv  the  dealer  making  the  contract.  The 
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significance  of  the  notation  here  is  that  that  rep- 
resents the 

"Mr.  Castro:  (Int'g)  Just  a  moment.  He  asked 
yon  what  the  initials  stood  for. 

"Mr.  Hilger:  I'll  at  this  tune  ask  you  the  signifi- 
cance of  that  notation. 

"Mr.  Castro:  Objected  to  as  incompetent,  irrele- 
vant and  immaterial,  calling  for  an  opinion  and 
conclusion  of  the  witness  and  not  for  a  fact. 

"Mr.  Hilger:    Would  you  answer  that? 

"The  Witness:  The  significance  of  the  state- 
ment on  the  invoice  is  the  thirty-five  hundred  dol- 
lars listed  is  additional  credit  due  YMAC,  repre- 
sents the  balance  of  the  credit  on  the  purchase  price 
that  was  given  for  the  trade-in  of  the  portable  saw- 
mill. 

"Q.  That  would  be  the  purchase  price  paid  by 
Dayton  Murray  Truck  Sales  for  the  portable  saw- 
mill? "A.     That's  correct. 

"Q.     To  Eureka  Lumber  Company? 

"A.     That's  correct. 

"Q.  And  that  thirty-five  himdred  dollars  would 
be  an — in  addition  to  the  four  thousand  dollar  item 
that  you  previously  testified  concerning? 

"Mr.  Castro:    Same  objection. 

"The  Witness:    That's  correct. 

"Mr.  Castro:  Same  objection  to  this  line  of 
questions.  Counsel,  he  has  no  personal  knowledge 
of  the  transaction."  [339a] 

The  Court:     OA^erruled. 

"Mr.  Hilger:    Then  your  answer  is  yes? 
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^'The  Witness:     My  answer  is  yes. 

"Q.  I'll  show  you  now  a  bill  of  sale  reflecting  a 
transfer  from  Eureka  Lumber  Company  to  Dayton 
Murray  Truck  Sales  of  a  j)ortable  sawmill.  Is  that 
document  a  part  of  the  records  of  Dayton  Murray, 
Truck  Sales  in  your  official  duties,  in  your  official 
capacity  with  Dayton  Murray  Truck  Sales'? 

"A.    Yes,  it  is. 

"Q.  Did  that  document  to  which  you're  now  re- 
ferring, the  bill  of  sale,  come  into  your  possession 
at  the  same  time  that  Defendant's  A  for  identifica- 
tion was  given  to  you?  *'A.    Yes,  it  did. 

^'Q.  That  would  have  been  in  February  or  early 
March  of  1956?  "A.     That's  correct. 

''Q.  Do  you  know  whether  or  not  that  covers 
the  same  piece  of  equipment  reflected  on  the  nota- 
tion on  Defendant's  Exhibit  A,  portable  sawmill, 
two  seventy-five  [340]  Cummings  Diesel  engine? 

"A.     I  believe  it  does." 

Mr.  Hilger:  At  this  time  I  will  offer  both  the 
bill  of  sale  and  the  invoice  into  evidence  as  Plain- 
tiff's next  in  order. 

The  Court:  There  are  documents  that  are  at- 
tached here. 

Mr.  Hilger:     Yes,  Your  Honor. 

Mr.  Castro:  I  object  to  the  invoice  on  the  gromid 
it  is  not  the  best  evidence  of  the  transaction.  Your 
Honor. 

The  Court:  You  are  making  an  objection  to 
the  document? 
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Mr.  Castro :  Yes,  the  copy  which  was  used  of  the 
invoice. 

The  Court:  I  will  overiiile  the  objection.  You 
want  them  marked  one  exhibit? 

Mr.  Hilger:  They  may  be  marked  as  one  ex- 
hibit. 

(The  bill  of  sale  and  the  invoice  were  there- 
upon received  in  e^ddence  and  marked  Plain- 
tiff's Exhibit  20.) 

Mr.  Hilger:  I  think  that  is  all  the  Plaintiff  wishes 
to  introduce  from  this  deposition. 

Mr.  Castro:  This  is  referring  to  page  12,  line 
18.  Exhibit  A  is  the  invoice,  I  believe. 

"Mr.  Castro:    Wlien  did  you  first  see  Exhibit  A? 

"A.  Probably  in  the — I  am  speaking  from  mem- 
ory only,  in  the  latter  part  of  February  or  the 
early  part  of  March  of  1956. 

"Q.    And  where  did  you  see  it? 

"A.     In  my  office. 

"Q.     Where  is  your  office  located? 

''A.     550  I   Street,  Eureka,   California. 

"Q.  Is  that  the  office  of  the  Dayton  Murray 
Truck  Sales? 

"A.  No,  it  is  not.  It's  the  office  of  my  firm, 
Huber  and  Goodwin. 

"Q.     That's  where  you  practice  as  an  attorney? 

"A.     That's  correct. 

"Q.     As  an  attorney  at  law? 

"A.     That's  correct,  sir. 

"Q.     And  did  you  receive  that  document  in  the 
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course  of  the  mail  or  did  someone  deliver  it  to  you 

personally,  in  person? 

"A.  My  father,  who  is  the  President  of  Dayton 
Murray  Truck  Sales,  delivered  it  to  me  v^dth  the 
additional  other  docmnents  relating  to  the  business 
of  Dayton  Murray  Truck  Sales. 

'*Q.  What  other  docmnents  do  you  have  refer- 
ence to? 

''A.  The  entire  corporate  records  of  that  cor- 
poration. 

"Q.  When  did  you  become  Secretary  of  the  cor- 
poration? [342] 

"A.  I  was  originally  Secretary  and  when  the 
corporation  was  formed  in  1950,  I  believe  it  was, 
and  I  became  Secretary  again  about  the  same  time 
I  received  these  dociunents. 

"Q.  Was  an  interim  between  1950  and  Febru- 
ary of  1956  when  you  were  not  a  Secretary  of  the 
corporation  ? 

"A.  The  interim  period  would  run  from  Sept«n- 
ber  of  1953  at  which  time  my  father  and  myself  sold 
our  stock  in  the  corporation  until  1956,  the  date  I 
have  been  referring  to. 

"Q.  Can  you  be  a  little  more  specific  as  to  the 
date? 

"A.  The  best  I  can  give  you  is  the  latter  part  of 
February  or  the  early  part  of  March  of  1956. 

"Q.  And  you  had  a  certain  portion  of  the  capi- 
tal stock  of  Dayton  Murray  Truck  Sales  up  to  Sep- 
tember of  1953  ?  **A.     That's  correct. 
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"Q.  And  your  father  had  a  certain  portion  of 
the  capital  stock  of  the  corporation? 

"A.     That's  correct. 

''Q.     Were   there  any  other  stockholders'? 

"A.     No,  sir. 

"Q.  Then  you  disposed,  you  and  your  father 
both  disposed  of  your  capital  stock  in  the  corpora- 
tion? ''A.     That's  correct.  [343] 

"Q.     And  to  whom  did  you  dispose  of  if? 

*'A.  To  Mr.  W.  A.  Threlkeld,  who  I  have  pre- 
viously referred  to  as  then  Manager  of  the  Dayton 
Murray  Truck  Sales. 

"Q.  And  thereafter  did  you  have  anything  to  do 
with  the  management  of  Dayton  Murray  Truck 
Sales'? 

''A.  I  would  say  no  other  than  general  advice 
from  time  to  time. 

"Q.  By  'general  advice,'  are  you  referring  to 
being  employed  as  counsel  from  time  to  time  ? 

"A.     Yes,  sir. 

''Q.  Or  are  you  speaking  of  being  a  corporate 
officer  ? 

"A.  No,  I  was  not  a  corporate  officer  from  Sep- 
tember of  '53  until  February  or  March  of  '56. 

"Q.  And  on  the  date  of  Exhibit  A  you  were 
not  in  any  way  connected  with  the  Dayton  Murray 
Truck  Sales?  "A.    Not  as  an  officer,  no. 

"Q.  Were  you  employed  by  Dayton  Murray 
Truck  Sales  as  of  January  1,  1956  ? 

"A.     Coimsel,   in  answer  to  your  question,  you 
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say   in   any   way  connected,   they   owed   me    some 
money  at  the  time,  that's  about  the  only  connection 
I  had. 

"'Q.  You  understand  the  term  I  am  using  con- 
nection as  an  employee  of  Dayton  Murray  Truck 
Sales? 

"A.  I  am  not  an  employee — I  was  not  an  [344] 
employee  of  Dayton  Murray  Truck  Sales  at  the 
date  of  the  invoice. 

"Q.  Do  you  know  where  the  original  of  this 
invoice  is,  of  Exhibit  A  is? 

"A.     It  is  probably  in  the  files. 

"Q.     Do  you  know? 

"A.     No,  I  do  not  know  of  my  own  knowledge." 

Then  at  page  23,  line  20,  of  the  cross-examina- 
tion. 

"Q.  Do  you  have  a  ledger  record  which  would 
reflect  this  transaction  of  the  purchase  of  the  GMC 
Utility  truck  and  trailer  with  YMAC? 

"A.  I  believe  there  would  be  a  record  with 
YMAC,  but  I  think  that  the  record  of  the  trans- 
action is  contained  in  the  invoice  with  a  copy  being 
sent  to  YMAC.  In  other  words,  the  ledger  record 
that  you  are  referring  to,  if  I  am  thinking  about 
the  same  thing,  would  be  a  debit  credit  arrange- 
ment which  usually  is  only  kept  regarding  open 
accounts.  Contracts  are  kept  in  separate  files. 

"Q.  You  don't  have  any  ledger  accoimt  set  up 
with  YMAC?  ''A.     On  this  transaction? 

"Q.     On   this    transaction. 

**A.    Well,  there's  an  account  with  YMAC  on 


Hyrum  Jeyisen  349 

(Deposition  of  Dayton  Murray,  Jr.) 
the  transaction,  yes,  and  it  will  be  reflected  as  re- 
flected on  the  invoice. 

"Q.  And  do  you  have  possession  or  control  of 
that  [345]  ledger  record? 

"A.  I  don't  believe  I  have  that,  no.  Undoul)tedly, 
YMAC  has  that  record. 

"Q.    Where  is  YMAC  located? 

"A.  It's  in  Oakland,  California  for  this  district. 
Their  main  office  is  in  Oakland,  California,  for  this 
district. 

"Q.  Now  do  you  know  who's  had  possession  of 
this  truck  at  the  time  of  the  fire  of  June,  1956? 

"A.  Eureka  Lumber  Company,  the  best  of  my 
knowledge. 

"Q.  And  do  you  know  who  has  possession  of 
the  truck  at  this  time? 

"A.     I  have  no  knowledge  regarding  that. 

"Q.  The  invoice  calls  for  certain  payments  to 
be  made.  Were  those  payments  made? 

"A.     I  don't  know. 

"Q.  Was  Eureka  Liunber  Company  delinquent 
in  any  of  these  payments  at  the  time  of  the  fire  in 
June  of  1956? 

"A.  I  don't  know  that  either.  At  that  time  I 
was  not  connected  with  Dayton  Murray  Truck 
Sales  or  had  anything  to  do  with  the  operation. 

"Q.  But  you  do  have  a  ledger  account  which 
would  reflect  the  status  of  that  account? 

"A.     That  information  could  ])e  obtained,  yes,  sir. 

"Q.  Could  you  obtain  that  ledger  account  [346] 
this  morning? 


350  Boston  Insurance  Company  vs. 

(Deposition  of  Dayton  Murray,  Jr.) 

"A.  No,  sir.  I  can  explain  that.  The  account 
is  in  my  father's  place  of  business  and  he  is  out 
of  town  and  will  not  return  until  tomorrow  or  Mon- 
day. I  can't  get  into  the  place. 

"Q.  Could  you  deliver  a  copy  of  that  account 
to  Mr.  Crnicli'i 

''A.     Probably  the  first  of  the  week  I  could. 

''Q.  Would  you  do  that  Tuesday  or  Wednesday 
or  this  coming  week? 

"A.  You  want  any  ledger  account  showing 
debits  and  credits  between  the  Eureka  Lumber 
Company  and  Dayton  Murray  Truck  Sales? 

"Q.  That's  correct,  with  particular  reference  to 
this  transaction  if  there's  a  special  account  on  it. 

"A.  I'll  deliver  whatever  we  have  in  our  posses- 
sion on  Tuesday." 

Mr,  Castro:  Is  the  ledger  sheet  in  the  original 
of  the  deposition  that  you  have,  Your  Honor? 

The  Court:  I  handed  all  the  papers  attached  to 
this  deposition  to  the  Clerk.  You  might  look  at  it. 

Mr.  Castro :  Yes,  we  would  offer  that  in  evi- 
dence as  a  defendant's  exhibit. 

The  Court:  It  has  already  been  offered  in  evi- 
dence. 

Mr.  Hilger:  I  did  not  intend  to  offer  any  [347] 
ledger  sheets  into  evidence,  and  I  would  like  a 
moment  to  study  it.  I  did  not  even  know  it  was  in 
the  deposition. 

The  Court:  There  is  a  bill  of  sale  and  the  in- 
voice. 

Mr.  Hilger:    I  will  object  to  that.  Ob^T.ously  on 
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its  face  it  has  nothing  to  do  with  the  purchase  and 
the  sale  of  this  piece  of  equipment.  It  is  an  open 
account,  debits  and  credits,  obviously  for  repair 
work  done  and  credits  given  for  payments  thereon 
back  and  forth,  showing  the  balance,  but  it  has 
nothing  to  do  with  the  terms  of  the  invoice,  and 
Mr.  Murray's  own  testimony  would  be  that  the 
truck  item  would  not  appear  in  the  ledger  account 
but  only  in  the  open  account. 

The  Court:  Yes,  there  is  a  letter  that  accom- 
panies it  from  the  witness  Murray.  It  says  it  is  a 
balance  due  on  open  account. 

Mr.  Castro:  May  we  ask  that  it  be  attached  as 
an  exhibit  for  identification? 

The  Court:  So  the  record  may  be  clear.  Plain- 
tiff's Exhibit  20  will  be  just  the  bill  of  sale  and 
the  invoice  which  is  attached.  Now,  you  want  these 
other  two  docmnents,  the  copy  of  the  ledger  sheet 
and  the  letter  of  the  witness  to  the  Court  Rei)orter 
marked  for  identification. 

Mr.  Castro:    Yes,  your  Honor. 

The  Court:  This  will  be  Defendant's  Exhibit  N. 
(The  dociunent  referred  to  was  thereupon 
marked  Defendant's  Exhibit  N  for  identifica- 
tion.)  [348] 

Mr.  Hilger:     The  Plaintiff  rests.  Your  Honor. 

The  Court:  This  is  an  appropriate  time  for 
lunch  then.  We  will  reconvene  at  2:00  o'clock,  mem- 
bers of  the  jury.  [349] 

Thursday,  September  26,  1957—2 :00  o'clock  P.M. 
Mr.  Castro :    Ready  for  the  defense.  I  would  ask 
that  Mr.  Roberts  be  called. 
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Mr.  Hilger:  At  this  time,  Yoiu^  Honor,  may  I 
have  an  order  excluding  mtnesses,  not  parties? 

The  Court:  Have  you  got  witnesses  in  the  Court- 
room? 

Mr,  Castro:  Yes,  your  Honor,  They  have  not 
been  exckided  at  anytime.  They  just  came  in  now. 

Mr.  Hilger:  They  could  not  very  well  have  been 
excluded  prior. 

The  Court:    Of  course,  we  have  been 

Mr,  Castro:    Proceeding  without  any  such  order. 

The  Court:  You  have  some  witnesses  who  are 
going  to  testify  for  the  defense,  I  think  counsel  is 
within  his  rights  to  ask  that  mtnesses  be  excluded 
before  any  witness  on  the  same  side  testifies.  We 
have  a  nice  rest  room  outside  for  the  witnesses. 
Who  is  your  first  mtness? 

Mr.  Castro:     Mr.  John  Roberts, 

The  Court:  The  other  witnesses  who  are  going 
to  testify  for  the  defense  will  please  remain  out- 
side the  Courtroom  imtil  their  names  are  called. 

JOHN  ROBERTS 

was  called  as  a  witness  on  behalf  of  the  Defendant, 
being  first  duly  sworn,  testified  as  follows : 

Q.  (By  the  Clerk) :  Will  you  state  your  name 
to  tiie  Court  and  the  Jury? 

A.     John  Roberts. 

Direct  Examination 
Q.     (By  Mr.  Castro)  :    Where  do  you  make  your 
home,  Mr,  Rol)erts? 

A.     On  Elk  River  in  Eureka. 

Q.    How  long  have  you  made  your  home  in  the 
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Eureka  Area?  A.     Oh,  four  years. 

Q.    What  is  your  general  business? 

A.     Well,  mostly  in  lumberyards. 

Q.  Have  you  followed  that  a  good  portion  of 
your  working  life  ? 

A.    Well,  I  would  say  about  15  years. 

Q.  And  you  are  appearing  here  luider  a  sub- 
poena which  was  served  upon  you  to  appear  at  the 
trial  of  this  case?  A.    Yes. 

Q.    Are  you  acquainted  with  Hyrum  Jensen? 

A.    Yes. 

Q.  Were  you  acquainted  with  Harold  Dee  Jen- 
sen ?  A.    Yes. 

Q.  How  long  have  you  known  either  one  of  those 
gentlemen?  [351] 

A.  Well,  I  would  say  from  January  in  1955  I 
got  acquainted  with  them. 

Q.  Are  you  acquainted  with  the  Eureka  Lumber 
Company  in  the  City  of  Eureka?  A.     Yes. 

Q.  Did  you  become  acquainted  with  Hyi'mn  Jen- 
sen and  Harold  Dee  Jensen  with  relation  to  the 
Eureka  Lumber  Company?  A.     Yes. 

Q.  Were  you  employed  at  the  Eureka  Lumber 
Company  ?  A.     Yes. 

Q.  In  what  capacity  were  you  em,ployed  at  the 
Eureka  Lumber  Company? 

A.     Yard  foreman. 

Q.  T\'Tien  did  you  first  go  to  work  as  yard  fore- 
man? 

A.  Well,  I  think  I  went  to  work  about  in  March, 
possibly  Ax)ril,  of  1955,  and  I  think  I  worked  prol> 
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ably  a  couple  of  months  before  I  was  made  fore- 
man. 

Q.  Then  after  you  were  made  foreman  how  long 
did  you  serve  as  foreman  at  the  Eureka  Lumber 
Company  ? 

A.  Until,  I  think,  about  the  first  of  Jime,  1956, 
I  believe. 

Q.  Do  you  recall  a  fire  which  occurred  at  the 
Eureka  Lumber  Company  on  Monday,  June  25, 
1956? 

A.     Yes,  but  I  was  not  there  at  the  time. 

Q.  With  relation  to  the  date  of  that  fire,  can  you 
tell  [352]  us  approximately  when  was  the  last  time 
that  you  worked? 

A.  I  couldn't  be  sure,  but  it  was,  I  think,  in  the 
neighborhood  of  ten  days  or  possibly  two  weeks  be- 
fore the  fire. 

Q.  I  call  your  attention  to  the  diagram  which  is 
on  the  blackboard  here  as  Defendant's  Exhibit  A. 
The  outline  which  I  am  tracing  represents  the 
ground  plan  of  the  Eureka  Lum,ber  Company  Build- 
ing at  the  corner  of  Commercial  and  Third  Streets. 

A.    Yes. 

Q.  This  to  which  I  am  pointing  would  be  the 
Hayes  Building,  where  the  Hayes  Secoiid-Hand 
Store  is,  and  Broadway  would  be  to  the  left  of  the 
diagram.  The  railroad  tracks  are  to  the  rear  or  top 
of  the  building,  and  we  have  referred  to  the  shed  or 
the  open  half  of  the  building  as  being  this  particu- 
lar area  (indicating),  and  the  room  or  office  section 
of  the  building  being  the  east  half  of  the  building. 
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The  black  lines  represent  walls,  with  the  breaks  in 
them  representing  doors  or  openings,  and  where 
there  is  a  window  it  is  marked  "window." 

Do  you  understand  that  diagram? 

A.    Yes,  it  is  very  plain. 

Q.  With  reference  to  the  shed,  or  the  west  half 
of  that  building,  did  your  work  take  you  into  that 
shed?  A.     Occasionally,  yes. 

Q.  Were  you  there  at  the  time  a  James  Rags- 
dale  leased  a  portion  of  the  shed  and  built  the  saw- 
mill? [353]  A.     Yes. 

Q.  Was  that  sawmill  under  construction  while 
you  were  foreman?  A.     Yes. 

Q.  You  see  marked,  "Sawmill,"  at  a  point  here, 
representing  a  portable  sawmill  along  the  east  sec- 
tion of  that  shed.  Are  you  acquainted  with  that? 

A.     Yes. 

Q.     That  was  there  at  the  time  you  were  there? 

A.     Yes. 

Q.  Do  you  recall  the  Ragsdale  people  coming  in 
to  do  their  construction  work,  the  origin  of  it? 

A.  Yes,  I  was  there  when  the  whole  thing  was 
Imilt. 

Q.  At  the  time  Ragsdale  came  in  was  there  any 
redwood  molding  stored  along  this  west  wall  run- 
ning from  the  area  which  is  marked  six  to  eight 
feet  to  the  Third  Street  entrance? 

A.  There  was  a  little  lumber.  Most  of  that  was 
what  you  call  drop  siding. 

Q.    What  do  you  mean  by  drop  siding? 

A.     A  board  that  is  thin  on  one  side,  on  one  edge, 
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and  thick  on  the  other,  and  laps  over  when  it  is  put 

on  a  house. 

The  Court:  You  did  not  fix  the  time,  counsel. 
You  said  at  the  time  Ragsdale  came  in. 

Q.  (By  the  Court)  :  Can  you  tell  us  approxi- 
mately when  Ragsdale  came  in?  [354] 

A.     I  don't  know  how  long  he  was  in  there 

Q.  The  question  is,  do  you  know  when  he  came 
in,  when  he  started? 

A.  Well,  to  the  best  of  my  knowledge  he  was  in 
there  about  two  months. 

Q.    When  did  he  come  in  ?  When,  if  you  know. 

A.     I  couldn't  say  for  sure. 

Q.  (By  Mr.  Castro) :  When  you  said  two 
months,  would  that  be  —  with  reference  to  what 
period? 

A.  Well,  that  would  be  before  I  left,  which  was 
about  the  first  of  June  or  sometime  in  there.  I  am 
not  sure. 

Q.  At  the  time  Ragsdale  came  in  was  there  any 
redwood  molding  taken  from  any  place  in  the  build- 
ing and  stacked  on  the  portable  sawmill,  which  was 
along  the  east  side? 

A.     Not  that  I  recall. 

Q.  During  the  time  that  you  were  employed  up 
to  the  time  that  you  left  there  was  any  redwood 
molding  stacked  along  the  west  wall  in  the  area  to 
which  I  am  pointing,  marked  ''Redwood  Molding 
Kiln-Dried"?  A.     Not  while  I  was  there. 

Q.  During  the  time  that  you  were  there  was 
there  any  redwood  molding,  kiln-dried,  stacked  in 


Hyrum  Jensen  357 

(Testimony  of  John  Roberts.) 

the  area  of  this  rectangle  marked  **X-5,  X-4:,"  and 

"X-3"? 

A.  There  could  have  been  some  in  there — a  small 
amount.  [355] 

Q.     Approximately  how  much  1 

A.  "Well,  on  a  rough  guess  I  would  say  1,000 
feet. 

Mr,  ITilger:  I  will  object  and  move  to  strike  any 
rough  guessing. 

Q.  (By  the  Court)  :  Do  you  know  how  much 
was  there? 

A.     I  didn't  hear  what  you  said. 

Q.     Do  you  know  how  much  there  was  there  ? 

A.  No,  I  don't  know,  but  I  would  say  possibly 
1,000  feet. 

Mr.  Hilger:    I  didn't  hear  that. 

The  Court :  He  said  he  did  not  know  exactly,  but 
he  would  say  about  a  thousand  feet. 

Q.  (By  Mr.  Castro) :  At  the  time  you  left  your 
employment  ten  days  to  two  weeks  before  this  fire 
how  much  lumber  would  you  say,  in  your  opinion, 
was  in  that  shed  area  ? 

A.  Well,  I  would  say  there  was  2,000  feet  in  the 
whole  building, 

Q.  Would  you  descri]3e  the  character  of  the  lum- 
ber which  was  in  that  shed? 

A.  There  was  some  one-by-six  and  one-by-eight 
back  in  the  further  corner,  the  upper  further  cor- 
ner, that  was  fairly  good  lmn])er,  but  there  wasn't 
much  left  there.  It  was  mostly  all  sold  out. 
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Q.  Will  you  mark  that  area  to  which  yon  have 
reference?  [356] 

A.  Well,  it  laid  somewhere  in  there  (indicating). 
This  would  be  the  back  door,  I  think. 

Q.    Yes,  I  think  that  represents  a  door. 

A.     Along  in  this  area  in  here,  in  there. 

Mr.  Castro:  May  we  mark  that  ^'1x6,"  and 
*'lx  8,"  your  Honor? 

Q.  (By  Mr.  Castro) :  That  is  one  foot  by  six 
foot?  A.     One  inch  by  six  inches. 

Q.  A^niiat  was  the  character  of  that  one-by-six 
and  one-by-eight?  Was  that  redwood  molding? 

A.  No,  that  was  what  you  might  call  fence 
lumber. 

Q.  What  was  the  character  of  the  other  hmiber 
that  was  in  that  shed  area  ? 

A.  Well,  there  was  all  sorts  of  molding,  as  you 
would  use  around  —  some  of  it  around  windows, 
doors,  m,aybe  baseboards,  and  a  lot  of  smaller  stuff. 

Q.     Generally,  where  was  that  stuff  located  ? 

A.  Well,  to  begin  Avith,  across  through  here  was 
some,  and  down  through  this  way  was  some,  a  little 
further  down,  a  little  further  to  the  door,  maybe 
(indicating).  I  don't  know  what  this  represents. 

Q.  The  sawmill  in  there  is  indicates  as  being 
along  there. 

A.  Down  here,  and  reaches  in  to  about  there,  I 
would  say,  [357]  right  close  to  the  door,  and  there 
was  some  molding  in  here,  and  there  was  some 
across  this  way  (indicating).  In  here  was  an  old 
edger. 
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Mr.  Castro:  May  we  mark  "Edger"  where  he 
has  indicated  an  edger? 

The  Witness :  The  last  time  I  was  in  there  there 
was  an  edger.  The  sawmill  was  extending  from  this 
door  back  in  through  here  (indicating). 

Q.  (By  Mr.  Castro)  :  You  are  indicating  the 
front  door  on  Third  Street.  Is  that  the  Ragsdale 
sawmill  ? 

A.    Yes,  that  is  where  it  was  built. 

Q.     How  far  did  it  extend  into  the  shed? 

A.  Well,  I  don't  know  how  long  the  building  is, 
or  how  long  the  sa\Aanill  was,  but  there  is  quite  a 
little  room  in  ])ack. 

Q.  During  the  time  that  you  worked  at  the 
Eureka  Lumber  Company  did  you  see  a  quantity  of 
redwood  fencing  in  the  shed  building  which  would 
total  approximately  35,000  board  feet? 

A.     No. 

Q.  Did  you  see  in  the  shed  during  any  of  the 
time  that  you  worked  there  vertical  grain  redwood 
molding  of  a  volume  of  approximately  66,000  board 
feet?  A.     No. 

Q.  And  during  the  time  that  you  worked  there 
did  you  see  [358]  any  activity  carried  on  in  the 
nature  of  remanufacturing  reject  molding?  Do  I 
make  myself  clear?  A.     No. 

Q.  Was  molding  bought  during  the  time  that 
you  worked  there? 

A.  Not  that  I  recall,  no.  This  fence  Imnber  we 
were  talking  about  on  this  corner  was  bought  after 
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I  came.  This  molding  was  in  there  when  I  went  in 

there. 

Q.  You  are  indicating  this  area  which  is  in  the 
nature  of  X-5,  which  I  will  mark  ''Molding/'  was 
there  at  the  time  you  went  to  work?  A.    Yes. 

Q.  On  the  day  of  the  fire  were  you  working 
some  place? 

A.     I  was  baling  hay  in  the  country. 

Q.     Was  that  in  the  area  of  Eureka? 

A.  Oh,  I  would  say  maybe  six  miles  from 
Eureka. 

Q,     Did  you  learn  about  the  fire? 

A.     I  even  heard  the  fire  whistle  at  noon  time. 

Q.  Later  on  in  the  day  did  you  receive  any  mes- 
sage concerning  Hyrum  Jensen?  A.     Yes. 

Q.  After  you  received  the  m,essage  concerning 
Hyrum  Jensen  did  you  see  Mr.  Jensen  that  day? 

A.     I  saw  him  that  evening  after  dinner. 

Q.    Where  did  you  see  him?  [359] 

A.     Do"wn  at  the  mill,  at  the  yard. 

Q.  That  is  the  Eureka  Lumber  Company  yard? 
-     A.    Yes. 

Q.  Did  you.  have  a  conversation  with  Mr.  Hyrum 
Jensen?  A.     A  short  one,  yes. 

Q.    Will  you  state  who  was  present? 

A.     Just  Mr.  Jensen,  my  wife  and  I. 

Q.     Will  you  state  what  the  conversation  was  ? 

A.  He  asked  me  how  much  lumlDer  I  thought 
burned  up  in  the  shed,  and  I  told  him  I  didn't  think 
there  was  a  tliousand  feet  in  there.  He  told  me  he 
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had  put  20,000  feet,  al^out  20,000  feet,  in  a  few  days 

before,  or  a  short  time  before. 

Q.  Up  to  the  time  tliat  you  left  there  in  the 
month  of  June  had  20,000  feet  been  put  in? 

A.     After  I  left. 

Q.     That  is  what  he  was  referring  to  ? 

A.    Yes. 

Q.  Was  there  anything  else  in  that  conversa- 
tion? 

A.  Nothing  of  any  importance.  I  talked  about 
the  fire  being  too  bad,  and  a  lot  of  destruction. 

Mr.  Castro:  I  have  no  further  questions,  your 
Honor. 

Cross  Examination 

Q.  (By  Mr.  Hilger)  :  Mr.  Robei'ts,  you  were 
not  employed  as  a  tallynian  at  [360]  the  Eureka 
Lumber  Company?  A.     Tallyman?  No. 

Q.     You  never  made  any  tallies  of  liunber? 

A.     Yes,  lots  of  them. 

Q.  I  mean  at  the  Eureka  Lumber  Company,  in- 
side the  shed? 

A.     I  tallied  luml>er  that  I  sold,  yes. 

Q.     That  was  outside  in  the  yard? 

A.     Well 

Q.     Basically  outside  in  the  yard,  was  it  not? 

A.    Yes. 

Q.  You  did  not  concern  yourself  to  any  great 
degree  with  the  business  inside  this  building,  did 
you? 

A.  The  business  was  so  small  inside  the  build- 
ins- 
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Q.  (By  the  Court)  :  That  is  not  what  he  asked 
you.  He  didn't  ask  you  how  big  the  business  was. 
He  asked  you  whether  you  concerned  yourself  with 
the  business  inside  the  shed. 

A.     Well,  I  would  say  no. 

Q.  (By  Mr.  Hilger) :  After  this  fire  you  made 
a  sworn  claim  for  wages  wdth  the  Labor  Commis- 
sion, did  you  not,  against  the  Eureka  Lumber  Com- 
pany, amounting  to  several  hundred  dollars,  per- 
haps running  into  the  thousands  of  dollars? 

A.  Not  several  hundred,  no.  I  think  it  is  around 
$160. 

Q.  You  are  aware,  of  course,  that  the  claim  that 
was  made  [361]  and  presented  to  Mr.  Jensen 
amounted  to  about  $1,260,  aren't  you  1 

Mr.  Castro:  We  object  to  that.  The  claim  would 
be  the  best  evidence. 

Mr.  Hilger:    I  asked  if  he  was  aware  of  it. 

The  Court:  It  is  proper  cross  examination; 
overruled.  He  is  asking  him  if  he  is  aware  of  some- 
thing. 

A.     I  asked  them  to  collect  my  Avages. 

Q.  (By  Mr.  Hilger) :  You  are  aware  of  the 
amount  they  went  after  when  they  went  to  collect 
those  wages,  aren't  you? 

A.     The  $160,  or  whatever  it  was,  close  to  that. 

Q.  You  are  aware  that  they  made  claim  as  a 
result  of  your  claim  upon  Mr.  Jensen  for  $1,200 
and  some  odd? 

A.  They  said  they  would  collect  waiting — 
I  tliiuk  they  called  it  waiting  time. 
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Q,  (By  the  Court)  :  The  question  that  he  asked 
you  was,  did  you  know 

Who  was  it  you  said? 

Mr.  Hilger:  The  Division  of  Labor  Enforce- 
ment. 

Q.     (By  the  Court) :    the  Division  of  Labor 

Law  Enforcement  made  a  claim  on  your  behalf  in 
excess  of  $1,200  against  Mr.  Jensen?  A.     No. 

Q.    You  did  not  know  that?  [362] 

A.     No. 

Q.  (By  Mr.  Hilger)  :  You  did  know  they  made 
a  claim  in  the  amount  of  several  hundred  dollars, 
didn't  you? 

A.  They  never  did  tell  me  any  amoimt.  They 
were  going  to  collect  for  a  waiting  period  for  my 
Jime's  wages,  I  think  it  is. 

Q.  And  you  are  aware  that  that  was  disposed  of 
for  $80.00  by  the  Division  of  Labor  Law  Enforce- 
ment? A.     I  didn't  get  that. 

Q.  You  are  aware  that  that  was  disposed  of  for 
$80.00,  weren't  you?  A.     Disposed  of? 

Q.    Yes. 

The  Court:    Settled. 

Mr.  Hilger:  No;  I  mean  disposed  of  after  hear- 
ing. 

A.     Not  to  my  knowledge,  no. 

Q.  (By  Mr.  Hilger) :  You  did  not  show  up  at 
the  hearing,  did  you? 

A.  There  was  no  hearing  that  I  knew  an3d:hing 
about. 

Q.     Is  that  the  same  kind  of  testimony  that  you 
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made  when  you  estimated  the  thousand  feet  of  lum- 
ber in  here,  Mr,  Roberts'? 

Mr.  Castro:  I  object  to  that  as  argiunentative, 
your  Honor. 

The  Court:    Sustained.  [363] 

Q.  Do  you  know  how  big  a  pile  a  thousand  feet 
of  lumlDer  is?  A.     I  have  a  pretty  good  idea. 

Q.     Just  how  big  is  it? 

A.  Well,  get  your  pile  of  lumber.  I  can  check  it, 
tally  it,  and  tell  you  exactly. 

Q.  You  just  tell  us  now  how  big  a  pile  a  thou- 
sand feet  of  lumber  is,  Mr.  Roberts. 

A.  Well,  I  would  say  probably  most  of  ours 
there  was  about  three  feet  wide,  and  the  average 
length,  we  mil  say  16  feet  in  length,  and  possibly  it 
would  be  close  to  30  inches  high. 

Q.  You  are  aware  that  an  average  unit  of  lum- 
ber contains  about  2,000  board  feet,  aren't  you? 

A.    You  were  not  asking  for  that,  you  know. 

Q.  I  asked  you  now.  You  are  aware  that  an 
average  unit  of  Imnber  contains  2,000  feet? 

A.     An  average  unit? 

Q.  The  average  unit  is  about  three  feet  high, 
four  feet  wide,  and  about  sixteen  feet  long,  isn't  it? 

A.     Well,  close  to  that. 

Q.  A  half  of  that  would  be  a  little  old  pile  two 
feet  high,  three  feet  wide,  and  sixteen  feet  long, 
Avouldn't  it?  That  would  contain  a  thousand  feet? 

Mr.  Castro:  I  object  to  that,  your  Honor.  It  is  a 
matter  of  mathematics. 

Mr.  Hilger:    I  am  asking  him  if  that  is  not  true. 
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Q.     (By  Mr.  Hilger)  :    Yes  or  no. 

A.     How  big  did  you  say? 

Q.  Two  feet  high,  three  feet  wide,  and  sixteen 
feet  long. 

A.     Would  be  a  thousand  feet? 

Q.  That  would  be  approximately  right,  wouldn't 
it?  That  is  a  half  a  unit?  A.     No,  it  is  not. 

Q.     How  much  is  a  half  a  unit? 

A.  Well,  a  unit  is — well,  we  would  say  three  feet 
wide.  They  rini  a  little  wider  than  that,  usually. 

Q.     How  much  wider?  A.     Oh, 

Q.     How  much  wider? 

A.  Well,  they  are  different  widths,  so  far  as  that 
goes. 

Q.  Approximately  how  much  wider  on  the  aver- 
age? 

They  have  to  be  a  certain  size  to  be  hauled  to  fit 
on  a  truck.  You  know  that,  don't  you,  Mr.  Roberts  ? 

A.     Yes. 

Q.     How  much  wider  than  three  feet? 

A.  I  can't  tell  you  exactly,  but  they  are  some- 
where ]>etween  three  feet  and  three  and  a  half  feet. 

Q.  All  right.  I  will  settle  for  three  and  a  half 
feet.  Three  and  a  half  feet  would  be  a  thousand 
feet  of  lumber,  wouldn't  it? 

A.     About  that,  yes. 

Q.  And  that  is  two-by-fours,  where  you  are  deal- 
ing in  a  board  measure  that  is  coming  to  one  and 
three-quarter  inches  for  the  full  two-inch  measure. 
You  are  not  counting  a  double-measure  like  you  do 
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in  molding — or  do  you  know  anything  about  double- 
measure  in  moldings  ? 

A.     Well,  molding  usually  sells  by  the  linear  foot. 

Q.  Yes,  but  in  board  foot  measure  it  would  be 
double,  wouldn't  it?  A.     Some  of  it, 

Q.  In  the  units  we  are  talking  about  there  are 
two-by-fours  and  two-by's  dimension  lumber,  isn't 
that  so,  when  we  are  talking  about  the  cubic  content 
of  lumber  of  a  thousand  board  feef? 

A.  Cubic  content  9  You  are  talking  about  board 
feet? 

Q.  Let  us  talk  about  board  feet.  And  the  board 
feet  we  are  talking  about  is  made  up  of  one  and 
three-quarter  inches,  having  a  nominal  two-inch 
thickness,  give  or  take  one-sixteenth  of  an  inch? 

A.  If  it  is  surfaced.  If  it  is  rough  it  would  be 
more. 

Q.  Seven-eighths  of  the  nominal  two-inch  thick- 
ness; and  a  thousand  feet  of  molding  that  is  on  a 
half-inch  basis  would  [366]  be  even  a  smaller  pile, 
wouldn't  it?  A.    Yes,  it  would. 

Q.  You  have  a  pile  of  lumber  all  over  in  this 
area  (indicating).  You  have  shown  us  some  here, 
some  down  here.  And  you  ask  us  to  believe  that  is 
only  a  thousand  board  feet? 

Mr.  Castro:  I  object  to  that  as  argiunentative, 
your  Honor. 

The  Court:  I  think  probably  it  is  argumenta- 
tive, counsel.  Sustained. 

Mr.  Hilger:    That  is  all. 

The  Court:    Any  further  questions? 
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Mr.  Castro:     I  have  no  questions.  May  the  wit- 
ness be  excused,  your  Honor? 
The  Court:    Very  well. 
(Witness  excused.) 

JOHN  E.  WILSON 

called  as  a  witness  by  the  defendant,  being  first  duly 
sworn,  thereupon  testified  as  follows: 

Q.  (By  the  Clerk)  :  Will  you  state  your  name 
to  the  Court  and  Jury? 

A.     John  E.  Wilson. 

Direct  Examination 

Q.  (By  Mr,  Castro)  :  Where  do  you  make  your 
home,  Mr.  Wilson?  [367] 

A.     In  Eureka. 

Q.     How  long  have  you  lived  in  the  Eureka  area? 

A.  Well,  I  have  lived  there  two  years  and  two 
months  this  last  time. 

Q.     Did  you  live  there  prior  to  two  years  ago? 

A.  I  first  came  to  Eureka,  or  Areata,  15  years 
ago. 

Q.  In  general,  what  type  of  work  have  you  fol- 
lowed? A.     Sawmill  work,  and  woods  work. 

Q.     You  are  a  married  man  with  a  family  ? 

A.    Yes,  I  am. 

Q.     Are  you  acquainted  with  Hyrum  Jensen  ? 

A.     Yes. 

Q.  Are  you  acquainted  with  Harold  Dee  Jen- 
sen ?  A.    Yes. 

Q.  Are  you  acquainted  with  the  Eureka  Lumber 
Company  in  the  City  of  Eureka?  A.     Yes. 
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Q.  Did  you  ever  go  to  work  at  the  Eureka  Lum- 
ber Company?  A.    Yes. 

Q.  About  when  did  you  go  to  work  at  the 
Eureka  Lumber  Company? 

A.  It  was  the  latter  part  of  March  a  year  ago, 
I  believe. 

Q.     March  of  1956?  A.    Yes. 

Q.  ~\Yhat  type  of  work  did  you  do  at  the  Eureka 
Liunber  [368]  Company? 

A.  Well,  just  general  work,  whatever  there  was 
to  do. 

Q.  The  diagram  on  the  wall  to  your  left.  Ex- 
hibit A,  represents  the  floor  plan  of  the  Eureka 
Lumber  Company  Building,  and  this  line  rexoresents 
the  partition  between  what  we  have  been  calling  the 
shed  and  the  office  or  the  room  section  of  the  build- 
ing, and  the  open  air  storage  for  lumber  would  be 
to  the  left  of  that  diagram.  The  black  lines  repre- 
sent the  walls  and  the  openings  represent  the  door- 
ways. A  portable  sa^vmill,  which  was  located  in  the 
east  half  of  the  shed,  is  indicated  between  these 
lines  that  I  am  pointing  to.  Third  Street  in  front, 
Commercial  Street  is  here,  a  second-hand  store  is 
on  that  corner,  the  railroad  tracks  are  at  the  top 
(indicating). 

Do  you  think  you  understand  that  diagram? 

A.     Yes,  I  do. 

Q.  Did  you  have  any  work  that  took  you  into 
the  shed  of  that  building? 

A.     I  never  did  work  in  the  shed,  no. 
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Q.  Did  you  have  work  which  took  you  in  the 
shed  of  the  building? 

A.  I  was  in  the  shed  a  few  times.  Sometimes  we 
parked  the  lumber  stacker  there  at  night. 

Q.     "What  is  a  hmilDer  stacker  ? 

A,  Well,  it  is  a  machine  that  they  use  to  pick  up 
and  load  lumber,  and  stack  it.  [369] 

Q.    Where  did  you  park  the  lumber  stacker? 

A,     Just  inside  the  back  door  from  the  railroad. 

Q.  Could  you  indicate  where  that  lumber  stacker 
was  parked? 

A.  Well,  we  always  parked  them  right  at  the 
back  door,  right  there  (indicating). 

Mr.  Castro:    May  we  mark  that  ''Stacker"? 

The  Witness:  In  rainy  weather  we  parked  them 
there.  If  it  looked  like  it  was  going  to  be  clear,  it 
was  left  outside. 

Q.  (By  Mr.  Castro)  :  Do  you  remember  a  saw- 
mill being  built  in  the  shed  area  hj  a  man  by  the 
name  of  James  Ragsdale  ?  A.    Yes,  I  do. 

Q.  Were  you  working  during  the  period  of  the 
construction  of  that  saT\Tiiill?  A.    Yes. 

Q.     As  pari  of  your  duties  did  you  drive  truck? 

A.     Yes,  I  did,  some. 

Q.  Did  you  make  deliveries  of  lumber  and  other 
merchandise  from  the  Eureka  Lumber  Company  to 
people  who  were  buying  it  ? 

A.    A  few  times,  yes. 

Q.  Were  you  working  on  the  day  before  the  fire 
at  the  Eureka  Lumber  Company,  on  Jime  25,  1956? 

A.     No,  I  was  not. 
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Q.  Had  you  reported  to  go  to  work  that  morn- 
ing? A.     Yes. 

Q.  Was  anybody  taken  on  to  work  on  the  morn- 
ing of  the  fire  %  A.     Nobody  that  I  knew  of. 

Q.  When  was  the  last  time  prior  to  the  day  of 
the  fire  that  you  were  at  the  plant? 

A.  I  think  it  was  on  Saturday.  We  sorted  lum- 
ber for  awhile  in  the  morning,  and  along  about 
noon  Ragsdale  started  loading  his  mill,  and  I  helped 
load  out  the  mill. 

Q.    Was  that  the  Saturday  before  the  fire? 

A.    Yes. 

Q.  Where  was  the  mill  when  you  started  to  load 
it  out  on  the  Saturday  before  the  fire  ? 

A.  The  mill  had  been  pulled  out  in  front  of  the 
building  on  Third  Street. 

Q.  Did  you  have  occasion  on  that  Saturday  to 
go  into  the  shed?  A.    Yes. 

Q.  What  took  you  into  the  shed  on  the  Saturday 
before  the  fire  ? 

A.  Mr.  Ragsdale  had  some  pieces  of  iron  and 
part  of  his  mill  that  was  in  boxes  inside  the  shed 
that  I  picked  up  with  the  lumber  stacker  and  loaded 
on  the  truck  for  the  mill.  [371] 

Q.  Prior  to  the  start  of  the  fire  had  you  ever 
gone  into  the  shed  to  look  at  lumber,  to  take  it  on 
an  order? 

A.  Only  one  time  that  I  can  remember  of  that 
I  ever  took  any  lumber  out  of  there. 

Q.  During  the  time  that  you  worked  there  did 
you  ever  stack  any  lumber  in  the  shed? 
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A.    No. 

Q.  Or  did  you  ever  see  any  lumber  being  stacked 
in  the  shed?  A.     No. 

Q.  On  the  Saturday  before  the  fire  was  there 
redwood  molding  stacked  along  the  west  wall  of 
the  shed? 

A.     I  didn't  see  any  redwood  molding  there,  no. 

Q.  Did  you  see  any  redwood  molding  stacked  in 
the  shed  on  the  Saturday  before  the  fire  ? 

A.     No,  I  did  not. 

Q.  Did  you  see  any  lumber  in  the  shed  the  Sat- 
urday l)efore  the  fire? 

A.  The  only  lumber  I  remember  seeing  in  there 
was  scraps  that  was  scattered  around  on  the  floor 
there. 

Q.     Wliere  was  that  lumber  located? 

A.  Well,  as  you  come  in  the  back  door  wliere  we 
parked  the  cars  there  was  scrap  lumber  floors. 
A  dirt  floor.  It  was  on  the  ground,  scattered  around 
there. 

Q.  At  any  time  during  the  period  that  you 
worked  did  you  [372]  see  vertical  gTain  redwood 
molding  stacked  v/ith  or  without  stickers  in  that 
shed  area?  A.     No. 

Q.  After  the  fire  did  you  do  any  work  for 
Eureka  Lumber  Company? 

A.    Yes,  I  worked  a  few  days. 

Q.  Were  your  wages  paid  up  at  the  time  of  the 
fire?  A.     No. 

Q.     Are  they  paid  up  now?  A.    No. 

Q.     Approximately  how   much   is   owed   you   in 
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wages?  A,     Something  around  $100. 

Mr.  Castro:  I  believe  those  are  all  the  questions 
I  have,  your  Honor. 

Cross  Examination 

Q.  (By  Mr.  Hilger) :  Mr.  Wilson,  your  job  was 
sort  of  roustabout,  wasn't  if?  A.     Yes,  it  was, 

Q.  You  stacked  lumber,  and  sorted  it,  outside, 
mostly?  A.     Yes,  sir,  I  did. 

Q.  That  is  all  you  did  for  these  people  at  the 
Eureka  Lumber  Company  was  that  type  of  labor? 

A.     That  is  right. 

Q.  On  the  Saturday  before  the  fire  you  say 
before  you  had  anything  to  do  with  this  Ragsdale 
mill  it  had  already  been  [373]  pulled  out  of  the 
building,  is  that  right?  A.     That  is  right. 

Q.  And  you  went  into  the  building  to  get  some 
irons  for  Mr.  Ragsdale?  A.     Yes. 

Q.  How  far  into  the  building  did  you  go  at  that 
time  ? 

A.  I  came  in  the  back  door  with  a  small  hunber 
stacker  and  pretty  well  —  about  two-thirds  of  the 
way  in,  I  would  say,  was  a  box  of  pieces  to  his  mill. 
It  was  a  box  about  so  big  (indicating),  of  iron,  that 
I  picked  up. 

Q.     Then  you  backed  up  with  your  stacker? 

A.     Out  the  back  door,  yes. 

Q.  How  high  were  these  stacks  of  scrap  around, 
as  you  described  them? 

A.  The  only  scraps  I  rememl^er  seeing  were  just 
on  the  floor  aromid  the  back  door  where  we  dropped 
the  stacker.  It  was  just  aroimd  on  the  floor. 
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Q.  You  made  a  claim,  also,  ag-ainst  the  Eureka 
Lumber  Conq^any,  did  you  not,  for  wages  that  you 
said  you  had  not  received?  A.     That  is  right. 

Q.     You  swore  you  had  not  received  them  ? 

A.     Yes. 

Q.  And  you  had,  in  fact,  received  them  in  cash, 
hadn't  you?  [374]  A.     No. 

Q.  It  is  a  fact  your  matter  was  dismissed  by  the 
Division  of  Labor  Law  Enforcement  when  you  re- 
fused to  swear  that  you  had  not  been  paid,  isn't 
that  true  ? 

A.     I  asked  them  to  dismiss  it. 

Q.     Yes,  I  am  sure  you  did. 

That  is  all. 

Redirect  Examination 

Q.  (By  Mr.  Castro) :  Mr.  Wilson,  would  you 
indicate  mth  a  pencil  where  you  drove  the  stacker 
in  to  remove  the  box? 

A.  As  I  remember  there  was,  well,  I  think  the 
one  mill  was  in  here,  and  I  think  the  iron  was  in 
this  area,  in  front  of  the  mill  here  (indicating). 

Q.     Will  you  mark  it  with  an  "X"? 

A.     (Witness  marks  on  diagram.) 

Q.  Then  you  entered  from  the  railroad  side  of 
the  building?  A.     Yes. 

Q.  Can  you  tell  me  which  of  these  doorways  you 
came  in? 

A.  Well,  it  was  the  doorway  we  always  came  in 
to  park  the  stackers.  I  would  say  it  was  this  door 
(indicating). 
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Q.  Will  you  draw  a  line  through  the  door  down 
to  the  box  ? 

A.  I  think  I  came  straight  through.  As  nearly 
as  I  can  remember,  the  building  was  empty.  [375] 

Mr.  Castro :  May  we  make  that  line  a  little  heav- 
ier and  mark  it  "W-1,"  at  the  south  end,  and 
"W-2,"  at  the  north  end? 

You  can  take  the  chair  again. 

I  believe  those  are  all  the  questions  I  have,  your 
Honor. 

Mr.  Hilger :    I  have  a  question  or  two  more. 

Recross  Examination 

Q.  (By  Mr.  Hilger)  :  You  are  appearing  here 
at  the  request  of  the  defendant,  aren't  you? 

A.     I  was  subpoenaed  to  apxoear  here,  yes. 

Q.  You  were  subpoenaed  by  the  defendant,  too, 
weren't  you?  A.     Yes. 

Q.  How  much  are  you  getting  paid  to  come 
down  here  to  testify  ?  A.     My  expenses. 

Q.     How  much  are  your  expenses? 

A.  Well,  my  wages  are  $16.80  a  day.  My  wife 
had  to  come  with  me.  She  makes  between  $10.00  and 
$15.00  a  day.  Aiid  we  have  five  children,  and  we  had 
to  make  arrangements  for  our  children  we  left 
there,  which  pro]:)ably  will  amount  to  $8.00  a  day. 

Q.  Keep  going.  How  much  did  it  cost  you  to 
travel  do^vii  [376]  here? 

A.     I  haven't  kept  a  record  of  it. 

Q.     How  much  are  you  going  to  put  in  for? 

A.    Well,    I    had    an    understanding    with    Mr. 
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Young  up  there  that  he  would  take  care  of  it.  He 
asked  if  $71.00,  in  addition  to  the  $52.00  he  give  me, 
would  take  care  of  everything,  and  I  said  it  would. 
Mr,  Hilger:    I  will  bet  it  would.  Thank  you. 

Further  Redirect  Examination 

Q.  (By  Mr.  Castro)  :  Mr.  Wilson,  you  have  a 
family  of  five  ?  A.     That  is  correct. 

Q.    "What  is  the  age  of  the  eldest? 

A.     Fifteen  is  the  eldest. 

Q.    And  the  youngest?  A.     Six. 

Q.     Have  you  been  sick  in  the  past? 

A.     I  have  been  sick 

Mr.  Hilger:  I  will  object  to  this  as  being  imma- 
terial. 

The  Court:    I  Avill  sustain  the  objection. 

Q.  (By  Mr.  Castro)  :  Was  it  necessary  because 
of  your  physical  condition  that  your  wife  was  re- 
quired to  make  the  trip  mth  you? 

Mr.  Hilger:    I  object  to  that  as  leading.  [377] 

The  Court:    I  will  sustain  the  objection. 

Q.  (Bj  Mr.  Castro) :  Mr.  Wilson,  have  you 
told  anything  but  the  truth  concerning  your  knowl- 
edge of  that  shed?  A.     ISTo. 

Mr.  Castro:     I  have  no  further  questions. 

The  Court:     That  is  all. 

Mr.  Castro:     May  the  witness  be  excused? 

The  Court:    Yes,  he  may  be  excused. 
(Witness  excused.) 
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ORLEN  HOWARD 

called  as  a  witness  on  behalf  of  the  defendant, 
being  first  duly  sworn,  thereupon  testified  as  fol- 
lows: 

The  Clerk:  Will  you  state  your  name  to  the 
Court  and  Jury"? 

A.     Orlen  Howard. 

Direct  Examination 

Q.  (By  Mr.  Castro) :  Where  do  you  live,  Mr. 
Howard?  A.     I  live  in  Eureka,  California. 

Q.  How  long  have  you  made  your  home  in  the 
Eureka  area?  A.     Fourteen  years. 

Q.     Married  man  with  a  family?  A.     Yes. 

Q.    You  appear  here  under  a  subpoena? 

A.     That  is  right. 

Q.  And  you  received  a  fee  with  your  subpoena, 
did  you?  A.     I  did. 

Q.     And  the  amount  of  that  fee  was  $52.00? 

A.     That  is  right. 

Mr.  Castro:  Will  the  Court  take  judicial  notice 
that  that  is  the  statutory  fee  required  for  witnesses 
from  Eureka  to  the  City  of  Sacramento? 

The  Court:    I  don't  know.     If  you  say  it  is 

Mr.  Castro:  That  is  what  the  marshal's  office 
told  us. 

The  Court :  Maybe  it  would  have  been  better  for 
all  concerned,  coimsel,  if  you  had  tried  this  case 
where  it  started,  up  in  Eureka.  You  would  have 
saved  an  awful  lot  of  expense  and  trouble. 

Mr.  Castro:    I  agree  with  your  Honor. 

The  Court:    You  moved  it  to  the  Federal  Court. 
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Mr.  Castro:  Yes.  But  there  is  a  Federal  Court, 
I  understand,  in  Eureka.  But  they  sit  in  Sacra- 
mento. 

Q.  (By  Mr.  Castro)  :  Mr.  Howard,  what  is  your 
business  ? 

A.     I  am  a  paid  fireman  in  Eureka. 

Q.  How  long  have  you  been  a  paid  fireman  in 
the  City  of  Eureka?  [379]  A.     Nine  years. 

Q.     Is  a  paid  fireman  a  full-time  job? 

A.     Yes,  it  is. 

Q.  Do  you  have  any  part-time  job  on  your  day 
off,  or  anything  of  that  kind? 

A.  Just  occasionally;  just  subject  to  call  when 
they  are  short-handed. 

Q.  AYere  you  on  duty  in  the  Fire  Department 
on  June  25,  1956,  when  a  fire  took  place  at  the 
Eureka  Lumber  Company?  A.     Yes,  I  was. 

Q.     Did  you  respond  to  the  fire  alarm? 

A.     Yes. 

Q.  Al)out  how  far  is  it  from  the  Fire  Depart- 
ment to  tlie  Eureka  Lumber  Company  Building? 

A.  Oh,  I  would  say  in  the  vicinity  of  seven 
blocks. 

Q.     How  did  you  go  to  the  scene  of  the  fire? 

A.  I  drove  the  truck  down  to  C  Street,  and  then 
over  on  Fourth,  down  Fourth  to  Commercial,  and 
from  Commercial  Street  over  to  Tliird. 

Q.     Were  you  the  lead  truck? 

A.     No,  I  was  the  second  machine. 

Q.  (By  The  Court)  :  You  mean  a  fire  truck,  I 
take  it?  A.     Yes,  sir.  [380] 
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Q,  (By  Mr.  Castro)  :  Where  did  you  bring  your 
truck  to  a  stop  when  you  reached  the  scene  of  the 
fire? 

A.  I  brought  my  truck  to  a  stop  on  the  Third 
Street  side  headed  towards  Broadway  from  Com- 
merciaL 

Q.  The  diagram  Avhich  is  Exhibit  A,  I  explained 
that  to  you  just  before  the  two  o'clock  session. 

A.     Right. 

Q.  Do  you  feel  that  you  understand  that  dia- 
gram? A.     I  do. 

Q.  After  you  ]Darked  your  truck,  then,  in  that 
Third  Street  area 

A.  I  parked  it  just  long  enough  to  unload  my 
line  and  go  into  a  hydrant. 

Q.     What  hydrant  did  you  tie  into? 

A.     I  tied  into  Third  and  Broadway. 

Q:     That  would  be  to  the  west?  A.     Right. 

Q.     Would  that  be  near  Mr.  Musser's  truck? 

A.     It  would  be  right  on  the  corner  by  his  place. 

Q.  And  after  you  parked  your  truck  there  and 
tied  in  your  line  where  did  you  take  your  line? 

A.  That  line  went  in  on  the  west  side  where  the 
main  part  of  the  fire  was. 

Q.     Do  you  know  who  took  the  line  in? 

A.  No,  I  couldn't  say  which  one  of  the  firemen 
took  it.  [381]  There  were  two  other  lines  laid  in 
the  same  place. 

Q.  Did  you  take  a  line  into  any  part  of  the 
building? 
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A.  Yes,  I  took  a  line  off  the  Commercial  Street 
side  between  Second  and  Third  on  the  side  door. 

Q.  There  is  a  door  which  has  been  marked  here 
''Loading  Door,"  with  a  Roman  Numeral  ''II." 
Would  that  be  the  door? 

A.     That  would  be  the  door  I  went  through,  yes. 

Q.  Was  that  door  forced  open  so  that  you  could 
get  into  it?  A.     Yes,  it  was. 

Q.     Who  forced  it  open? 

A.  That  I  don't  recall.  We  had  several  men 
working  there. 

Q.  I  will  show  you  a  photograph  taken  on 
August  10,  1956.  Do  you  recognize  that  photo- 
graph ? 

A.  Yes,  that  is  on  the  commercial  street  side, 
where  the  side  door  is. 

Q.  Does  that  indicate  the  door  through  which 
you  entered  the  building  ?  A.     Yes,  sir. 

Q.  When  you  entered  the  building  in  what  di- 
rection did  you  go  after  you  entered  the  loading 
door  ? 

A.  Went  into  the  west,  on  into  the  building,  in 
that  one  storage  room  there  right  off  of  that  door, 
where  the  fire  had  burned  through  in  one  place. 

Q.  Would  you  take  the  pointer  and  point  out 
your  course  as  you  came  through  the  loading  door? 

A.  When  I  came  through  the  door  here  there 
had  been  a  fire  truck  in  about  this  area,  here  (indi- 
cating) , 

Q.     Will  you  put  an  "X"  at  that  area? 

A.     (Witness  marks  on  diagram.) 
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Mr.  Castro:  May  we  mark  that  ''H-1,"  your 
Honor  (marking  on  diagram)  ? 

Q.  (By  Mr.  Castro)  :  Did  you  observe  fire  com- 
ing into  that  room  at  any  other  point  than  H-1 
when  you  went  in  there? 

A.  There  was  little  spot  fires  in  between  the 
ceiling,  in  the  rafters  which  the  ceiling  was  nailed 
to.  We  had  to  pull  the  sheet  rock  down  and  put 
those  out.  There  wasn't  a  tremendous  lot  of  fire, 
but  there  was  fire  in  between. 

Q.  I  Avill  show  you  another  photograph  taken 
on  August  10,  1956.  Does  it  show  the  ceiling  area 
from  which  you  pulled  down  the  ceiling? 

A.     Yes,  it  does,  very  clearly. 

Mr.  Castro :  I  offer  that  photograph  in  evidence 
as  defendant's  exhibit  next  in  order,  your  Honor. 
I  apparently  missed  on  offering  the  other  photo- 
graph.   I  will  offer  it  first. 

(Whereupon  the  photograph  referred  to  was 
marked  Defendant's  Exhibit  O  in  evidence.) 

Mr.  Castro :  That  is  the  photograph  on  the  Com- 
mercial Street  side,  showing  the  side  door. 

(Whereupon  the  photograph  referred  to  was 
marked  Defendant's  Exhibit  P  in  evidence.) 

Q.  (By  Mr.  Castro) :  Where  did  you  go  in  that 
storage  room  ?  What  was  the  line  of  your  progress  ? 
What  direction  did  you  take? 

A.  We  went  to  the  south  area.  Quite  a  little 
fire  had  come  in  from  this  other  side  by  the  steps 
and  in  the  office  part,  and  we  worked  along  in  there 
in  order  to  i)ut  a  stop  in  there. 
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Q.  You  are  indicating  tlie  area  marked 
''Stairs'"? 

A.  Right  in  here  (indicating).  "We  worked  right 
on  down.  There  were  several  fellows  with  me. 
We  called  out  200  volunteers  on  that  fire. 

Q.  I  show  you  Exhil^it  G.  Does  that  show  the 
front  end  of  that  office  to  which  you  were  proceed- 
ing, on  the  downstairs  side? 

A.  Yes.  The  window  is  facing  the  Third  Street 
side. 

Mr.  Castro:  May  we  show  these  three  photo- 
graphs to  the  jury  at  this  time,  your  Honor? 

The  Court:    Very  well. 

(Whereupon    the    photographs    referred    to 
were  handed  to  the  jury.) 

The  Court:     Is  that  all  of  the  witness?   [384] 

Mr.  Castro:  Yes,  your  Honor.  I  do  have  one 
or  two  more  questions  of  the  witness. 

Q.  (By  Mr.  Castro)  :  When  you  were  in  that 
office  area  could  you  tell  where  the  fire  was  coming 
from?  You  have  indicated  it  had  burned  through 
at  a  point,  H-1. 

A.  That  is  right.  The  main  part  of  the  fire 
was  coming  from  the  west  side  of  the  building. 

Q.  At  any  time  did  you  enter  the  room  which 
I  am  now  pointing  to,  and  which  has  been  referred 
to  as  the  southwest  room,  before  you  went  up- 
stairs? A.     No,  I  did  not. 

Mr.  Castro:  Those  are  all  the  questions  I  have 
on  direct  examination. 

The  Court:    Any  questions? 
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Mr.  Hilger:    Yes,  I  have  one  question. 

Cross  Examination 

Q.  (By  Mr.  Hilger)  :  Did  you  say  you  had  to 
call  out  200  volunteers? 

A.  We  have  200  volunteers  in  the  City  of  Eu- 
reka, and  we  pulled  a  general  alarm,  and  that  is  to 
call  all  the  volunteers  out. 

Q.     That  was  a  pretty  big  fire,  then,  wasn't  it? 

A.     It  was  a  big  fire. 

Q.     It  was  a  hot  fire,  then?   [385] 

A.     Very  hot. 

Mr.  Hilger:    That  is  all. 
(Witness  excused.) 

ALFRED  BREEN 

called  as  a  witness  on  behalf  of  the  defendant,  being 
first  duly  sworn,  thereupon  testified  as  follows: 

The  Clerk:  Will  you  state  your  name  to  the 
Court  and  to  the  Jury? 

A.     Alfred  Breen. 

Direct  Examination 

Q.  (By  Mr.  Castro) :  Where  do  you  live,  Mr. 
Breen?  A.     Eureka,   California. 

Q.  And  you  have  lived  there  approximately  how 
long?  A.     Approximately  20  years. 

Q.    Are  you  a  married  man  with  family  there? 

A.    Yes. 

Q.     What  is  your  business? 

A.  I  am  employed  by  the  City  of  Eureka  as  a 
fireman — Eureka  Fire  Department. 
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Q.  Is  that  full-time  duty  with  the  Fire  DexDart- 
menf?  A.     Yes,  sir. 

Q.  Apx)roximately  how  long  have  you  been  in 
the  Fire  Department?  [386] 

A.     I  am  completing  my  sixth  year. 

Q.  Were  you  on  duty  the  day  of  June  25,  1956, 
when  the  fire  took  place  at  the  Eureka  Lumber 
Company  ?  A.     Yes. 

Q.  About  what  time  was  the  alarm  received  at 
the  Fire  Department?  A.     At  12:21. 

Q.     Is  that  morning?     A.M.  or  P.M.? 

A.     That  would  be  A.M. 

Q.     Morning?    Was  it  in  the  daylight  hours? 

A.     Daylight  hours. 

Q.     That  is  P.M.  A.     P.M.     Excuse  me. 

Q.     Have  you  ever  been  a  witness  before? 

A.     No. 

Q.  You  just  relax  and  take  it  easy.  Did  you 
respond  with  one  of  the  trucks  to  that  fire? 

A.     Yes. 

Q.  Were  you  in  the  first  truck,  the  second  truck, 
or  how  did  you  get  there? 

A.     The  lead  machine,  the  first  truck. 

Q.     Where  was  that  machine  brought  to  a  stop? 

A.  It  was  brought  to  a  stop  at  Third  Street  and 
Connnercial. 

Q.  What  was  done  at  that  time  so  far  as  you 
were  concerned?  [387] 

A.  My  duty  at  that  time  was  to  l)reak  the  hose 
and  make  the  connection  of  the  nozzle. 

Q.     Did  you  perform  that  job?  A,     Yes. 
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Q.     Then  what  did  you  do? 

A.     I  led  into  the  fire  with  a  hose  line? 

Q.     Where  did  you  lead  into  the  fire? 

A.     On  the  west  side  of  the  building. 

Q.  Before  the  two  o'clock  session  did  I  exjolain 
to  you  this  particular  diagram?  A.     Yes,  sir. 

Q.  Do  you  understand  the  locations  on  it  so  I 
could  ask  you  questions?  A.     I  do. 

Q.  AYhich  side  of  the  building  did  you  enter 
from?  A.     It  would  be  the  west  side. 

Q.  Was  there  a  door  through  which  you  en- 
tered, or  did  you  have  to  cut  an  entrance? 

A.     I  had  to  break  an  entrance. 

Q.  AiDproximately  how  far  from  the  Third 
Street  side  did  you  break  that  entrance? 

A.  I  would  say  about  a  third  of  the  way,  third 
of  the  building  in  from  the  street. 

Q.  I  show  you  a  photograph  taken  August  10, 
1956.  Do  you  recognize  the  content  of  that  photo- 
graph? [388]  A.     Yes,  I  do. 

Q.  Is  that  a  view  taken  from  the  Broadway 
side  of  the  building  looking  toward  the  west  side 
of  the  building?  A.     That  would  be,  yes,  sir. 

Q.  Does  that  photograph  show  the  area  through 
which  you  made  your  entry  into  the  shed? 

A.     Yes. 

Mr.  Castro:  We  will  offer  this  photograph  in 
e"\T.dence  as  defendant's  exhibit  next  in  order. 

(Wliereupon  the  photograph  referred  to  was 
marked  Defendant's  Exhibit  Q  in  e^'idence.) 

Q.     (By  Mr.   Castro) :     When   you   made   your 
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entry  into  the  west  wall  there  were  you  playing  a 
hose  ahead  of  you,  inlaying:  the  force  of  the  hose 
ahead  of  you?  A.    Yes. 

Q.  Just  describe  where  you  worked  to  as  you 
fought  that  fire. 

A.     From  this  diagram? 

Q.     Yes.    There  is  a  pointer  right  behind  you. 

A,  The  access  hole  that  I  had  to  cut,  as  I  said, 
was  approximately  a  third  of  the  length  of  the 
building,  and  that  would  take  me  into  this  area 
(indicating). 

Q.  You  are  indicating  an  area  near  the  mark 
X-3.  What  did  you  encounter  when  you  got  into 
that  area  so  far  as  [389]  equipment  was  concerned? 

A.  There  was  a  stacker,  or  a  lumber-piler,  a 
mechanical  affair — a  lumber  stacker. 

Q.     Did  you  go  around  that  Imiiber  stacker? 

A.     Yes,  I  did. 

Q.  Which  side  did  you  go  around  that  lumber 
stacker  ? 

A.     I  went  to  the  right  side  of  the  stacker. 

Q.     Then  where  did  you  go? 

A.     Over  the  right  side  of  the  stacker,  forward. 

Q.  When  you  say  forward,  would  you  be  going 
toward  the  east  side  of  the  building? 

A.  Yes.  My  advance  would  l^e  in  this  direction 
(indicating). 

Q.  Did  you  encounter  a  portable  sawmill  in  the 
building?  A.     Yes. 

Q.  Did  you  encounter  any  lumber  in  the  build- 
ing  as   you    approached,    prior   to    the    time    you 
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reached  the  left  side  that  you  have  referred  to? 

A.    No. 

Q.  About  where  did  you  first  eneoimter  lumber 
in  the  building'? 

A.  The  lumber  that  I  encountered  was  forward 
of  the  stacker,  over  in  about  this  area  (indicating). 

Q.  Where  was  it  with  relation  to  the  bunker 
or  stop  end  of  the  portable  sawmill?  [390] 

A.     At  the  end. 

Q.  Would  that  be  the  end  toward  the  railroad 
tracks?  A.     Yes. 

Q.  Was  any  of  that  lumber  that  you  saw  there 
stacked  ?  A.     No. 

Q.  Just  describe  the  lumber  as  it  appeared  to 
you  when  you  saw  it. 

A.  It  appeared  to  be  scattered,  just  like  it  was 
thrown  in  a  heap. 

Q.  Did  you  put  the  fire  out  in  that  area  where 
you  saw  this  lumber?  A.    Yes. 

Q.  Did  you  have  any  difficulty  putting  the  fire 
out  in  that  area  where  you  saw  the  scattered  lum- 
ber? 

A.    Well,  as  I  remember,  it  was  very  stubborn. 

Q.     "V^niat  does  that  mean  to  you? 

A.  To  me  it  means  the  pile  would  have  to  be 
overhauled.  It  would  have  to  be  taken  up  piece 
by  i3iece  with  a  pickaxe  or  a  hook,  pulled  out  and 
water  played  on  it  at  the  same  time  to  knock  it 
down. 

Q.     Is  that  what  was  done  in  that  area? 

A.     Yes. 
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Q.  AVhile  you  were  fighting  tlie  fire  in  that  area 
did  you  make  any  observation  concerning  any  odors 
with  relation  to  the  fire  that  you  were  fighting? 

Mr.  Hilger:     What  was  that  word? 

Mr.  Castro:     ''Odors." 

Mr.  Hjlger:     Odors.  Smells? 

Mr.  Castro:     Smells. 

A.  Yes,  there  was  a  smell  at  that  particular 
time. 

Q.  (By  Mr.  Castro)  :  Would  you  describe  the 
smell  that  you  noticed  at  that  x^oint? 

A.  I  would  say  that  the  smell  was  petroleum 
products. 

Q.  After  you  got  the  fire  out  in  that  scattered 
lumber  did  you  see  any  lumber  stacked  any  place 
in  that  shed?  A.     You  mean  piled  lumber? 

Q.     Yes;  stacked.  A.     No. 

Q.  Did  you  have  an  opportunity  later  on  to 
look  at  this  lumber  that  you  had  taken  out  from  the 
pile  that  you  have  described? 

A.     Yes,  I  had  to  travel  back  and  forth  across  it. 

Q.  Would  you  describe  the  character  or  kind 
of  lumber  that  was? 

A.     Well,  to  me  it  was  trash. 

Q.     "WHiat  does  that  mean  to  you? 

A.     Well,  scrap. 

Q.  Are  you  familiar  with  vertical  grain  red- 
wood molding?  A.     I  could  recognize  it.  [392] 

Q.  Did  you  see  any  of  that  in  this  area  that 
you    have    been    describing?  A.     No. 
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Mr.  Castro:  May  I  sliow  the  photograph  now 
to  the  jury? 

The  Court:    Very  well. 

(Whereupon  the  photograph  referred  to  was 
handed  to  the  jury.) 

Q.  (By  Mr,  Castro) :  I  show  you  a  second 
I)hotograph  taken  August  10,  1956.  Does  that  also 
show  the  west  side?  A.     Yes. 

Q.  Does  that  also  show  the  area  through  which 
you  cut  your  hole?  A.    Yes. 

Mr,  Castro:  May  we  offer  that  in  evidence  as 
defendant's  exhibit  next  in  order? 

(Whereupon  the  photograph  referred  to  was 
marked  Defendant's  Exhibit  R  in  evidence.) 

Q.  (By  Mr.  Castro)  :  Did  you  observe  any  red- 
wood molding  of  any  kind  stacked  along  the  west 
wall  in  the  area  which  is  marked  "Redwood  Mold- 
ing"? A.     No. 

Q.  After  the  fire,  after  you  were  in  there,  apart 
from  [393]  the  portable  sawmill  itself,  the  diesel 
engine  to  the  left,  were  there  any  other  obstruc- 
tions in  the  way  of  equipment  in  the  building  in 
that  shed  area?  A.     In  this  main  part? 

Q.     Yes.  A.     I  didn't  encounter  any. 

Q.  Did  you  encounter  any  lumber  as  you  fought 
that  fire  until  you  reached  the  l^unker  end  of  that 
sawmill?  A.     No. 

Mr.  Castro:  Those  are  all  the  questions  I  have 
on  direct,  l^ut  I  would  like  to  show  the  jury  this 
photograph. 
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(Wliereupon  the  photograph  referred  to  was 
handed  to  the  jury.) 

Mr.  Castro:  I  believe  one  of  our  witnesses  has 
come  into  the  courtroom,  your  Honor, — a  witness 
not  on  this  subject  matter.  But  I  think  you  had 
better  instruct  him  to  leave. 

The  Court:     Tell  him  to  leave. 

Aren't  these  photographs  repetitious?  I  have 
looked  at  some  of  them.  So  many  of  them  cover 
the  same  side  of  the  building. 

Q.  (By  Mr.  Castro) :  Is  that  the  manner  in 
which  you  pulled  out  the  lumber  at  the  edge  of 
the  bunker?  A.     Yes.  [394] 

Mr.  Castro:  We  will  offer  it  in  CAddence  as  de- 
fendant's exhibit  next  in  order. 

(Whereupon  the  photograph  referred  to  was 
marked  Defendant's  Exhibit  S  in  evidence.) 

Mr.  Castro:  Those  are  all  the  questions  I  have 
on  direct  examination. 

Cross  Examination 

Q.  (By  Mr.  Hilger) :  Mr.  Breen,  you  made 
your  entry  here  about  a  third  of  the  way  down  the 
west  side,  is  that  right?  A.     That  is  correct. 

Q.  That  would  be  along  about  in  here,  some- 
where along  in  there  (indicating)  % 

A.     That  is  right. 

Q.  And  you  encountered,  just  inside  where  you 
made  your  entry,  a  lumber  stacker  type  of  machine, 
is  that  correct?  A.     That  is  correct. 

Q.     Let  us  mark  that  down  if  we  may.     Would 
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you  like  to  step  up  here  and  mark  where  you  foimd 

that  stacker? 

A.  I  would  say  it  was  about  in  this  position, 
here  (indicating). 

Q,  Draw  us  a  square  and  label  it  "Stacker,"  if 
you  will.  A.     (Witness  marks  on  diagram.) 

Q'.  Where  did  you  find  the  pile  of  lumber  as  you 
worked  your  way  across  ?  You  went  directly  east, 
did  you  nof?   [395]  A.     Yes. 

Q.     Where  was  the  pile  of  lumber? 

A.  The  lumber  was  at  this  platform,  here,  if  this 
square  represents  the  sawmill  (indicating). 

Q.  Yes.  Will  you  write  in  there  "Lumber,"  if 
you  will,  where  you  think  would  be  proper? 

A.     What  does  this  line  represent? 

Q.     Let's  see.  A.     The  outside  of  the 

Q.  No,  the  sawmill  is  down  here,  I  think,  next 
to  the  door.  The  sawmill  extends  40  feet  into  the 
building.  It  would  start  here  and  go  up  approxi- 
mately 40  feet  this  way  (indicating).  Now,  if  you 
want  to  find  the  end  of  the  sawmill,  that  is  about 
where  it  is. 

A.  That  is  the  center  wall.  This  is  lumber  in 
this  area   (indicating). 

Mr.  Hilger:     Do  you  want  that  labeled? 

Mr.  Castro:    Please  do. 

Q.  (By  Mr.  Hilger)  :  That  was  a  stubborn  pile 
of  lumber,  you  say,  to  be  put  out.  It  had  to  be 
broken  apart  and  extinguished? 

A.     Yes,  I  would  say  it  was,  yes.    I  did. 


Hyrum  Jensen  391 

(Testimony  of  Alfred  Breen.) 

Q.  And  you  worked  on  that  after  you  first  got 
in  the  fire  for  some  period  of  time? 

A.     Yes.  [396] 

Q.  The  rest  of  it  was  burning  elsewhere  while 
presumably  other  people  were  working  on  it? 

A.     That  is  correct. 

Q.  This  area  up  here  was  blazing,  was  it  not, 
and  all  through  there  during  that  period  of  time? 

A.  The  fire,  as  I  saw  it — my  work  was  con- 
cerned with  this  portion  of  the  building,  the  over- 
head and  the  stanchions. 

Q.  And  there  was  flame  through  here  while  you 
worked  on  the  flame  down  here  (indicating)  ? 

A.     It  was  burning,  yes,  sir. 

Q.     It  was  burning  over  here,  too,  wasn't  it? 

A.     Yes. 

Q.  You  did  not  make  any  inspection  to  see 
whether  there  was  any  lum])er  until  after  you  got 
through  putting  the  fire  out,  did  you? 

A.  I  was  concerned  with  the  fire  in  that  par- 
ticular spot. 

Q.  And  not  in  any  other  spot.  It  was  not  your 
object  or  concern  to  put  out  the  fire  some  place 
else;  you  were  putting  it  out 

A.     Where  I  was  working. 

Q.     That  is  right. 

A.     You  might  say  where  I  was  detailed. 

Q.  The  rest  of  it  was  burning  like  Rome  while 
you  were  putting  this  down? 

A.     That  is  right.  [397] 
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Mr.  Castro:  I  object  to  the  question  as  argu- 
mentative. 

The  Court:  I  am  sorry,  I  didn't  hear  what  you 
said. 

Mr.  Castro:     I  will  withdraw  the  objection. 

Q.  (By  Mr.  Hilger) :  Who  turned  in  the  alarm, 
Mr.  Breen?  A.     I  don't  know. 

Q.     You  didn't  receive  it?  A.     No,  sir. 

Mr.  Hilger:    That  is  all. 

Redirect  Examination 

Q.  (By  Mr.  Castro) :  Mr.  Breen,  was  there 
overhead  fire  in  this  shed  area? 

A.    Yes,  there  was. 

Q.     What  was  that  overhead  fire  from? 

A.     What  was  it  from? 

Q.  Yes.  I  mean,  what  was  burning  in  the  over- 
head? 

A.  Well,  two-by-fours,  or  trusses,  the  stanchions, 
but  there  was  fire  over  our  head  in  the  spot  that 
I  was  working. 

Q.  That  was  where  the  fire  was  being  transmit- 
ted through  that  shed  area?  A.    Yes. 

Mr.  Castro:    Those  are  all  the  questions  I  have. 

The  Court :  As  soon  as  the  jury  finishes  with  the 
[398]  photograph  we  will  take  a  recess. 

(Witness  excused.) 

(Recess.) 
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NEAL  A.  JENSEN 
called  as  a  witness  on  behalf  of  the  defendant,  being 
first  duly  sworn,  thereupon  testified  as  follows: 

The  Clerk:  Will  you  x^lease  state  your  name 
to  the  Court  and  to  the  Jury? 

A.     Neal  A.  Jensen. 

Direct  Examination 

Q.  (By  Mr.  Castro)  :  Where  do  you  make  your 
home,  Mr.  Jensen? 

A.     Usually  in  Eureka,  California. 

Q.  Are  you  related  to  the  Hyi'um  Jensen  who 
is  the  plaintiff  in  this  case?  A.     No,  I  am  not. 

Q.  You  have  been  subpoenaed  to  be  a  witness 
here,  have  you  not?  A.     I  have. 

Q.     Are  you  acquainted  with  Hyi'um  Jensen? 

A.     Yes,  sir. 

Q.  Yfere  you  acquainted  with  Harold  Dee  Jen- 
sen? A.     I  was. 

Q.  Were  you  acquainted  Avith  the  Eureka  Lum- 
ber Company  in  [399]  the  City  of  Eureka? 

A.     Yes,  sir. 

Q.  Did  you  ever  work  at  the  Eureka  Lumber 
Company  ?  A.     Yes. 

Q.  When  did  you  work  at  the  Eureka  Lumber 
Company  ? 

A.  I  Avorked  there  two  different  times.  I  think 
]iossibly  the  first  time  was  in  about  1952. 

Q.     Did  you  work  there  later? 

A.  And  I  worked  there  in  1956,  I  believe, — 
1955  or  1956,  after  the  fire. 

Q.     Do  you  recall  the  fire  that  occurred  at  the 
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Eureka  Limiber  Company?  A.     Yes,  sir. 

Q.     Were  you  in  the  city  on  the  day  of  that  fire  *? 

A.     I  was. 

Q.  In  the  vicinity  of  the  Eureka  Lumber  Com- 
pany at  the  time  you  became  aware  of  the  fire? 

A.     Yes,  sir. 

Q.  Where  were  you  at  the  time  that  you  first 
became  aware  of  the  fire? 

A.  I  was  in  the  office  of  Louis  H.  Hess  Com- 
pany, which  was  just  across  the  street  on  opposite 
corners. 

Q.     From  the  Eureka  Lumber  Company? 

A.    Yes,  sir. 

Q.  I  will  show  you  a  photograph.  Does  that 
show  the   [400]  Hess  ofaee?  A.     Yes. 

Q.     And  the  Eureka  Lumber  Company? 

A.     That  is  right. 

Mr.  Castro :  I  offer  it  in  evidence  as  defendant's 
exhibit  next  in  order. 

(Whereupon  the  photograph  referred  to  was 
marked  Defendant's  Exhibit  T  in  evidence.) 

Q.  (By  Mr.  Castro)  :  Wliat  had  brought  you 
to  the  Hess  office  on  that  occasion? 

A.  Well,  I  had  gone  down  to  the  Eureka  Lum- 
ber Company's  office  to  get  some  lumber. 

Q.     Was  anybody  with  you  on  that  trip? 

A.     Yes. 

Q.    Who?  A.     Mr.  Sterling  Johnson. 

Q.  Did  you  pick  uj)  some  lumber  on  tliat  occa- 
sion ?  A.     I  did,  yes. 

Q.    Where  did  you  pick  up  the  lumber? 
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A.  I  i^icked  up  the  lumlDer  just  directly  across 
Third  Street  from  the  office  entrance,  the  office  of 
the  Eureka  Lmnber  Company. 

Q.  This  diagram,  which  is  Exhibit  A,  I  ex- 
plained that  to  you  shortly  before  two  o'clock  to- 
day?   [401]  A.     Yes. 

Q.     Do  you  understand  it?  A.     I  do. 

Q.  The  Third  Street  you  had  reference  to  is 
the  lower  portion?  A.     That  is  right. 

Q.  The  office  section  that  you  have  reference  to 
was  this  portion  of  the  building  (indicating)  ? 

A.  The  office  is  in  the  corner  of  Commercial  and 
Third  Street. 

Q.  And  you  picked  up  some  lumber  in  a  space 
south,  or  across  Third  Street? 

A.  Across  Third  Street  from  the  lumber  com- 
pany's office. 

Q.  Was  Mr.  Johnson  with  you  when  you  were 
picking  up  that  lumber?  A.     Yes. 

Q.  Before  picking  up  that  lumber  had  you  gone 
into  the  office  of  the  Eureka  Lumber  Company? 

A.     I  had. 

Q.  Did  you  see  anybody  when  you  went  into  the 
office  of  the  Eureka  Lumber  Company? 

A.     Yes,  sir. 

Q.     AYhom  did  you  see? 

A.  Well,  I  first  met  Mr.  Jensen,  Hyrum,  and 
the  bookkeeper,  with  whom  I  am  personally  ac- 
quainted.   [402] 

Q.     What  was  her  name? 

A.    Mrs.  Van  Harpin,  I  believe.    After  exchang- 
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ing  greetings  with  them  Dee  came  into  the  office 
and  we  talked  for  a  few  minutes,  and  I  told  them 
why  I  was  there  and  what  I  wanted.  And  Mr. 
Hyrum  Jensen  told  me  to  go  out  in  the  yard  and 
find  what  I  wanted.  He  said,  ''You  know  the 
stock  about  as  well  as  I  do." 

So  I  did.  I  went  out,  found  what  I  wanted,  and 
proceeded  to  load  it  into  the  truck. 

Q.  Did  you  see  Mr.  Hyrum  Johnson  in  the  office 
building  there  ?  A.     Mr.  Hyrmn  Jensen  ? 

Q.     Jensen.     I  am  sorry. 

A.     Yes,  I  visited  with  him  there. 

Q.  While  you  were  loading  the  truck  did  you 
have  occasion  to  see  Dee  on  the  outside  of  the  iDuild- 
ing  ?  A.     Yes. 

Q.  Where  did  you  see  Dee  on  the  outside  of 
the  building? 

A.  Well,  Dee  came  from  the  direction  of  the 
office  over  to  where  I  was  loading,  across  the 
street,  and  rather  eater-cornering  in  a  direction 
like  this  (indicating),  and  asked  me  if  I  was  find- 
ing what  I  wanted.  I  told  him  I  had,  and  offered 
to  give  him  the  tally,  but  he  told  me  to  keep  track 
of  it.  He  said,  ''Give  it  to  Mrs.  Ivellam,  the  book- 
keeper in  Mr.  Hess'  office."  [403] 

Q.  Then  did  you  see  Dee  Jensen  any  more  be- 
fore you  learned  of  the  fire? 

A.  Well,  after  Dee  talked  to  me  there  he  went 
west  on  Third  AA^^enue  and  turned  up  Broadway. 

Q.     Was  he  walking? 
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A.  Yes,  he  was  walking  at  the  time.  He  was 
going  to  hmch. 

Q.     And  he  was  walking  at  that  particnlar  time  ? 

A.     Yes. 

Q.  After  he  left  you  did  you  go  ahead  and  com- 
plete loading  your  lumber'?  A.     Yes. 

Q.  After  you  completed  your  job  where  did  you 
go  ? 

A.  I  went  over  to  the  Hess  Company's  office  and 
gave  the  tally  of  the  lumber  I  got  to  Mrs.  Kellam, 
the  bookkeex)er. 

Q.  Who  was  with  you  in  the  Hess  Company 
office?  A.     Mr.    Sterling   Johnson. 

Q.     Anybody  else? 

A.  Well,  Mrs.  Kellam,  the  lady  I  was  getting 
the  load  for  and  doing  some  work  for,  was  there; 
and  Mrs.  Anna  Hess,  the  owner  of  the  business. 

Q.  Did  anj^thing  unusual  occur  while  you  were 
standing  there  in  that  office? 

A.  Yes.  I  was  on  the  front  side  of  the  comiter 
and  standing  beside  me  was  Sterling  Johnson.  Mrs. 
Kellam  was  over  here  [404]  taking  the  tally,  and 
Mrs.  Hess  was  standing  like  that,  there  (indicat- 
ing). And  an  explosion  occurred,  like,  well,  you 
might  say  dynamite.  Probably  not  quite  so  sharp. 
And  Mrs.  Hess  said 

Q.  (By  The  Court) :  Don't  say  what  was  said. 
Just  say  what  hap]:)ened.  A.     Well, 

Q.  (By  Mr.  Castro) :  Did  you  look  any  place 
after  you  realized  that  something  had  taken  place? 

A.     Yes,  I  looked  out  the  Vv-indow  just  right  be- 
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side  me,  and  there  was  a  vohmie  of  smoke  coming 

out  of  the  Eureka  Lumber  Company's  iDuikliug. 

Q.  About  how  big  are  those  windoM^s  along  the 
west  side  of  the  Hess  office  through  which  you 
were  looking*? 

A.  I  imagine  they  are  about  at  least  eight  or 
ten  feet. 

Q.    High^ 

A.  Well,  they  are  possibly  eight  feet  high  and 
ten  feet  wide. 

Q.    What  did  you  do  when  you  saw  that  smoke'? 

A.     I  said  to  Mrs.  Kellam 

Q.  (By  The  Court)  :  Don't  say  what  you  said; 
just  what  you  did. 

A.  I  ran  over  to  the  Eureka  Lumber  Company's 
office  and  tried  to  get  in.  [405] 

Q.  (By  Mr.  Castro)  :  How  close  were  you  to  the 
front  door  of  the  Hess  office  when  you  saw  that 
smoke  ? 

A.    About  as  far  from  here  to  that  railing. 

Q.     Two  and  a  half  to  three  feet? 

A.     That  is  right. 

Q.  When  you  came  out  of  the  front  door  did 
you  then  look  in  a  general  westerly  direction  toward 
Broadway?  A.     Yes,  I  did. 

Q.  Then  what  did  you  do  when  you  got  out  on 
the  street? 

A.  Well,  I  ran  across  the  street  and  tried  to  get 
into  the  Eureka  Company's  office. 

Q.     Did  anybody  nm.  with  you? 

A.    Mr.  Johnson. 
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Q.  Where  did  you  try  to  enter  the  office  of  the 
Eureka  Lumber  Company? 

A.     The  front  door. 

Q,  This  door  which  has  been  marked  here  with 
the  Roman  Niuneral  "I"  has  been  indicated  as  the 
front  door  of  the  office.  Is  that  the  door  you  have 
reference  to?  A.     That  is  right. 

Q.     Were  you  able  to  open  that  door? 

A.     No;  the  door  was  locked. 

Q.  When  you  found  that  door  was  locked  where 
did  you  go? 

A.     I  went  back  to  the  Hess  Company's  office. 

Q.  Then  what  did  you  do  after  you  had  gone 
back?  Did  you  make  any  entry  into  the  shed  por- 
tion of  the  building  after  you  foimd  the  front  door 
was  locked? 

A.  Yes,  I  did.  We  ran  back  again  to  the  Eureka 
Lmnber  Company  and  ran  out  into  the  shed  on  the 
side,  the  warehouse. 

Q.  You  are  familiar  with  the  sawmill  that  was 
located  in  that  shed?  A.     Yes. 

Q.  And  the  sawmill  area  is  marked  on  the 
diagram,  the  first  door  west  of  the  office.  Will  you 
point  where  you  entered  the  shed? 

A.  Well,  the  first  time  over  the  sawmill  was 
standing  pretty  well  up  the  front,  and  I  entered 
about 

The  Court:    What  did  he  say? 

Mr.  Castro:    He  said  "the  first  time  over" 


The  Court:     The  other  way,  is  that  right? 
Q.     (By  Mr.  Castro) :     Speak  a  little  louder. 
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A.  The  first  trip  over  I  came  over  and  went  in 
this  door,  jumping  over  the  front  of  the  sawmill, 
and  went  around  behind  here  (indicating).  But 
there  was  no  fire  yet  in  this  part  of  the  building. 

Q.  How  far  did  you  go  into  that  shed  building 
at  that  time? 

A.  Well,  I  went  around  to  the  back  end  of  the 
sawmill  [407]  possibly  40  feet,  30  feet. 

Q.  Did  that  give  you  a  view  looking  toward  the 
railroad  track  side  of  the  building? 

A.    Yes. 

Q.  Was  there  any  fire  anywhere  in  that  shed 
area? 

A.  Not  at  that  time.  There  was  none  on  this 
side  of  the  partition. 

Q.  You  are  referring  to  the  dividing  partition 
between  the  east  and  west  halves  of  the  building? 

A.     That  is  right. 

Q.  Could  you  see  any  fire  when  you  got  in 
there  ? 

A.  Well,  we  could  see  between  the  cracks  in  the 
boards.  The  boards  are  uprights,  and  there  was  a 
crack  between  them,  but  we  could  see  the  fire  over 
here  all  right  (indicating). 

Q.  The  boards  you  are  referring  to,  are  they  the 
boards  in  the  dividing  partition? 

A.     That  is  right,  the  iDoards  in  the  partition. 

Q,  Will  you  j)oint  out  on  the  diagram  where  you 
saw  flames  beyond  that  partition? 

A.    Well,  looking  through  here   (indicating)  we 
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could  see  flames  and  smoke  over  here,  but  exactly, 
the  exact  spot  they  were,  I  don't  think  I  stopped 
to  look.  All  I  seen  was  a  mass  of  flames  in  there. 

Q.  Would  that  be  in  this  room  which  has  been 
described  as  south — we  have  referred  to  this  room 
at  the  southwest  [408]  room — is  that  the  room  in 
which  you  looked? 

A.  I  really  think  the  fire,  on  the  first  trip  over, 
was  in  this  room  (indicating). 

Q,  You  were  looking  from  the  partition  here 
(indicating)  ? 

A.  The  fire  was  in  this  room,  next  to  this  par- 
tition. 

Q.  Could  you  mark  about  where  you  looked 
through  ? 

A.  This  is  as  well  as  I  remember.  It  would  be 
right  about  there   (indicating). 

Q.     This  is  the  partition  dividing  the  shed? 

A.     That  is  right. 

Q.     Is  this  the  partition  that  you  looked  through  ? 

A.     That  is  right. 

Q.  Will  you  mark  on  that  partition  where  you 
looked  through?  A.     (Witness  indicates.) 

Q.  No.  The  part  of  the  partition  you  were  look- 
ing through.  Just  put  an  "X"  for  the  general 
location.  A.    Right  about  there   (indicating). 

Mr.  Castro:  May  we  mark  that  "J-1,"  Your 
Honor? 

Q.  (By  Mr.  Castro)  :  From  J-1  did  you  then 
have  a  view  into  this  southwest  room?  Could  you 
see  the  flames  in  there  ? 
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A.  Looking  through  the  cracks  we  could  see 
flames,  yes. 

Q.     After  you  saw  those  flames  what  did  you  do  ? 

A.  Well,  on  the  flrst  trip,  after  the  first  trip 
we  [409]  hurried  back  over  to  the  Hess  office  to 
see  if  they  got  in  contact  with  the  Fire  Depart- 
ment. 

Q.  What  did  you  do  after  you  reached  the  Hess 
Company  office?  A.    We  ran  back  again. 

Q.  And  then  did  you  make  any  other  entry  into 
the  shed  portion?  A.    Yes. 

Q.  On  your  second  entry  into  the  shed  where 
did  you  go? 

A.  Well,  the  second  entry,  we  came  over  to  the 
west  door  and  came  into  the  west — entered  here 
at  that  time  (indicating).  By  that  time  the  fire  had 
broken  through  this  wall  some. 

Q.  You  are  indicating  the  partition  dividing  the 
two  halves  of  the  building? 

A.  That  is  right.  And  we  came  and  entered  this 
part  of  the  building  there  on  this  side  (indicating). 

Q.  Indicating  the  west  door  on  the  Third  Street 
side?  A.     That  is  right. 

Q.    How  far  did  you  get  into  the  building? 

A.    Well,  I  went  back  about  halfway. 

Q,  At  that  time  did  you  see  fire  coming  from  any 
place  except  up  in  the  partition  between  the  two 
halves  of  the  building? 

A.  No.  The  fire  was  breaking  through  here  in 
several  [410]  different  places  (indicating).  It  was 
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up  along  the  roof  and  was  breaking  through  down, 

well,  near  the  floor,  all  the  way  through. 

Q.  When  you  walked  in  here  (indicating),  when 
you  got  into  that  partition  which  you  marked  J-1, 
where  you  looked  through  the  partition,  did  you  see 
any  stacks  of  redwood  molding  ? 

A.  Well,  I  can't  tell  you  that  I  could  designate 
what  the  lumber  was.  There  was  a  pile  of  lumber 
there,  but  I  didn't  look  for  lumber,  Mr.  Castro.  I 
was  in  a  hurry,  excited,  I  presume,  on  account  of 
the  fire. 

Q.  Did  you  have  any  difficulty  in  reaching  the 
partition  to  look  through?  Could  you  walk  right 
up  to  the  partition? 

A.     Not  on  the  second  trip  over. 

Q.     Oh,  the  first  trip  over,  Mr.  Jensen? 

A.  I  really  didn't  try.  I  ran  around  and  stood 
in  back  of  the  mill,  at  the  back  end  of  the  mill,  to 
see  what  progress  the  fire  was  making.  Then  I 
turned  and  ran  back  to  the  Hess  Company  office. 

Q.  You  have  been  in  the  liunber  business  for 
a  period  of  years,  have  you?  A.    Yes,  sir. 

Q.  And  you  are  familiar  with  what  we  are  talk- 
ing about  when  we  talked  about  stacked,  as  dis- 
tinguished from  piled  lumber,  are  you?  [411] 

A.     Yes. 

Q.  Did  you  see  any  stacks  of  lumber  in  the 
building?  A.     Stacked  lumber? 

Q.    Yes. 

A.     That  is  usually  put  up  in  piles,  unifomily 
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stacked.  I  didn't  see  that.  I  did  see  a  pile  of  lumber 

back  of  the  sawmill,  as  I  remember  it. 

Q.  Did  you  see  lumber  at  any  other  point  when 
you  were  in  there  ? 

A.  Truthfully  I  couldn't  tell  you  that  I  did  or  I 
did  not  because,  as  I  said,  I  was  excited,  and  I  was 
interested  in  the  fire,  only. 

Q.  Do  you  feel  that  you  can  give  us  a  fair 
opinion  as  to  the  amount  of  lumber  that  you  saw 
in  this  pile  at  the  end  of  the  sawmill  ? 

A.    No,  I  couldn't  do  it,  I  am  sure. 

Q'.  Did  you  remain  at  the  scene  of  the  fire  dur- 
ing the  entire  time  that  the  fire  was  fought  there  1 

A.    Yes,  I  did. 

Mr.  Castro:  Those  are  all  the  questions  I  have 
on  direct  examination,  Your  Honor. 

Cross  Examination 

Q.  (By  Mr.  Hilger) :  Mr.  Jensen,  when  you 
went  back  over  to  the  Hess  office  after  your  first 
trip  over,  did  you  ascertain  whether  or  not  [412] 
the  alarm  had  been  turned  in  to  the  fire  Department 
at  that  time? 

A.  The  alarm — we  tried  on  several  occasions 
to  find  out  if  it  had  go  through,  and  finally,  when 
we  went  back  over  the  second  time  we  stood  there, 
and  during  the  time  we  were  standing  there  they  got 
hold  of  the  Fire  Department  and  got  the  alarm 
through. 

Q.     How  long  had  that  been  after  your  first  trip 
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over  to  the  lumber  company  after  you  discovered 

the  fire? 

A.     Well,  I  think  it  was  from  six  to  ten  minutes. 

Q.  And  then  how  long  was  it  after  that  before 
the  Fire  Department  showed  up? 

A.     Twenty  minutes. 

Mr.  Hilger:     Thank  you.  That  is  all. 

Redirect  Examination 

Q.  (By  Mr.  Castro) :  Mr.  Jensen,  did  you  take 
your  watch  out  to  check  any  times'? 

A.  I  did.  May  I  say  that  not  only  myself,  but 
Mr.  Johnson  and  Miss  Kellam  checked  with  me. 

Q.  Has  Mr.  Hyrum  Jensen  asked  you  to  be  a 
witness  in  this  case?  A.     No,  sir. 

Mr.  Castro:  I  believe  those  are  all  the  questions 
I  have.  Your  Honor.  [413] 

Mr.  Hilger:    I  have  no  questions. 

The  Court:    That  is  all. 

(Witness  excused.) 

The  Court:  I  notice  that  some  of  the  jurors  talk 
with  one  another  in  the  jury  box.  I  meant  to  cau- 
tion you  that  there  is  no  objection  to  your  talking 
to  one  another,  as  long  as  you  do  not  talk  about  the 
case,  because  you  are  not  supposed  to  discuss  the 
case  itself  until  it  is  finally  submitted  to  you.  But 
you  are  at  liberty,  of  course,  to  talk  with  one  an- 
other on  anything  except  the  case  while  you  are  in 
the  jury  box  or  elsewhere. 

Mr.  Castro:    Your  Honor,  may  I  show  them  Ex- 
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hibit  D,  which  is  a  photograph  of  the  Hess  build- 
ings? 

The  Court:    All  right. 

(Whereupon  the  photograph  referred  to  was 
handed  to  the  jury.) 

HABOLD  MeBETH 

called  as  a  witness  on  behalf  of  the  defendant,  being 
first  duly  sworn,  thereupon  testified  as  follows : 

Q.  (By  the  Clerk) :  Please  state  your  name  to 
the  Court  and  to  the  Jury. 

A.  My  name  is  Harold  McBeth,  of  Eureka,  Cali- 
fornia. 

Direct  Examination  [414] 

Q.  (By  Mr.  Castro)  :  Where  do  you  live,  Mr. 
McBeth? 

A.  I  live  at  735  Buhne  Street,  Eureka,  Cali- 
fornia. 

Q.  How  long  have  you  made  your  home  in  the 
Eureka  area  ?  A.     Forty-eight  years. 

Q.    You  are  a  married  man  with  family  there  ? 

A.     Yes,  sir. 

Q.     What  is  your  business  or  occupation  ? 

A.  I  am  a  fireman  in  the  Eureka  Fire  Depart- 
ment, and  I  have  charge  of  the  Fire  Prevention 
Bureau. 

Q.  How  long  have  you  iDeen  in  the  Eureka  Fire 
Department?  A.     Fourteen  years,  sir. 

Q.  In  June  of  1956  what,  generally,  were  your 
duties  in  the  Fire  Department? 

A.  In  June  of  1956  I  was  fire — still  had  charge 
of  the  Fire  Prevention  Bureau. 
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Q.  Were  you  familiar  with  the  Eureka  Lumber 
Company  Building'?  A.     Yes,  sir. 

Q.     On  Third  and  Commercial  Streets? 

A.     Yes,  sir. 

Q.  Had  you  been  there  prior  to  the  fire  of  June 
25,  1956?  A.     Yes,  sir. 

Q.  Now,  do  you  appear  here  under  a  subpoena 
that  was  directed  to  you  to  appear  here  ? 

A.     Yes,  sir.  [415] 

Q.  Asking  you  to  bring  certain  records  relating 
to  this  fire  ?  A,     Yes. 

Q.     And  have  you  brought  those  records? 

A.     I  have. 

Q.  Does  the  Eureka  Fire  Department  have  a 
system  of  alarms? 

A.    Yes,  sir;  the  Gamewell  System. 

Q.  How  are  those  alarais  recorded  at  the  De- 
partment? A.     By  tape,  sir. 

Q.  Do  you  have  the  tape  which  gave  the  alann 
for  the  Eureka  Lumber  Company  fire? 

A.     I  do,  sir. 

Q.     Will  you  produce  it  at  this  time? 

A.     (Witness  produces  tape.) 

Q.  Will  you  show  on  the  tape  how  you  deter- 
mine the  time  of  recordation? 

A.  There  is  a  clock  on  a  Gamewell  Fire  Alarm 
Sj^stem  that  automatically,  the  minute  the  alarm 
comes  in,  stamps  the  day,  the  year,  the  minute,  and 
the  hour. 

Q.  What  was  the  alarm  time  on  this  particular 
fire? 
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A.  It  is  12:21  p.m.,  the  year  1956,  sixth  month, 
and  the  25th  day. 

Mr.  Castro :  I  offer  it  in  evidence  as  defendant's 
exhibit  next  in  order.  [416] 

(Whereupon  the  tape  recording  of  fire  alarm 
referred  to  was  marked  Defendant's  Exhibit  U 
in  e"\adence.) 

Q.  (By  the  Court)  :  That  is  some  sort  of  auto- 
matic alarm  system  that  yon  have"?  It  has  nothing 
to  do  with  telephone,  has  it? 

A.  No,  your  Honor,  it  is  the  same  as  a  street 
box  out  here  that  you  would  go  to  call  the  fire  at. 

Q.    You  pull  something  down? 

A.  You  pull  something  down  and  it  records  on 
that  in  our  central  fire  station. 

Q.  (By  Mr.  Castro)  :  Were  you  at  the  first  sta- 
tion when  that  alarm  was  received? 

A.     No,  sir,  I  was  not. 

Q.  Were  you  i]i  the  City  of  Eureka  at  that 
time  ? 

A.  Yes,  sir,  I  was  sitting  at  the  lunch  table  in 
my  home,  738  West  Buhne  Street. 

Q.  How  far  is  the  Fire  Deiiartment  from  this 
Eureka  Lmnl)er  Company  Building? 

A.  Approximately  five  blocks  in  the  way  of 
travel. 

Q.  Did  you  go  to  the  scene  of  the  fire  after  you 
heard  the  alarm? 

A.  I  was  called  to  the  scene  of  the  fire  by  the 
dispatcher  of  the  Eureka  Fire  Department. 
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Q.  AJDout  what  time  did  you  reach  the  scene  of 
the  fire  ?  [417] 

A.     Oh,  I  would  say  approximately  12 :35, 

Q.  Was  any  of  the  Fire  Department  there  when 
you  arrived?  A.     Yes,  sir. 

Q.  What  units  of  the  Fire  Department  were 
there  when  you  arrived"? 

A.  A  thousand-gallon  La  France  pumper.  There 
was  a  1,250-gallon  Seagrave  pumper.  There  was  a 
65-foot  American  La  France  aerial  ladder.  And  as 
I  was  entering  the  scene  of  the  fire,  a  500-gallon 
Fox  pumper  was  coming  up  on  the  scene. 

Q.  Had  lines  already  been  laid  when  you 
reached  there  ?  A,     Yes,  sir. 

Q.  Wliat  lines  had  been  laid  hy  the  time  you 
reached  there? 

A.  To  the  best  of  my  knowledge  four  lines  were 
laid  off  of  the  pumper  at  the  corner  of  Third  and 
Commercial  Street.  One  line  was  laid  off  the  Sea- 
grave  i")umper  to  in  front  of  the  Mobiloil  Com- 
pany's plant,  which  is  right  opposite  Third  Street 
and  Broadway.  And  there  was  one  line  laid  from 
the  corner  of  Fourth  and  Commercial  down  Com- 
mercial Street,  across  the  lot  adjacent  to  the  Eureka 
Lumber  Company,  and  taken  off  there  and  carried 
into  the  building. 

Q.  Did  you  take  part  in  the  physical  fighting  of 
that  fire  after  you  arrived?  A.     I  did,  sir. 

Q.     Did  you  make  any  entry  into  the  building? 

A.     I  did.  [418] 

Q.    Where  did  you  make  the  entry? 
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A.  Into  the  back  side  in  the  alley  adjacent  to  the 
spur  track. 

Q.  This  diagram  that  is  on  the  wall,  have  you 
seen  that  diagram? 

A.     No,  this  is  my  first  view  of  it. 

Q.  The  bottom  represents  Third  Street,  the 
right-hand  is  Commercial,  the  top  represents  the 
railroad  tracks.  This  line  to  the  west  represents  the 
shed  or  open  part  of  the  building.  The  line  to  the 
east  represents  the  room  or  the  office  section  of  the 
building.  The  doorways  are  marked  "Doors,"  and 
have  the  Roman  numerals  on  them,  to  which  doors 
were  attached.  This  represents  the  area  where  there 
was  a  portable  sawmill  sitting.  With  that  in  mind 
do  you  think  you  could  indicate  where  you  first 
made  your  entry  ? 

A.  Yes,  sir,  if  I  may  have  the  pointer.  I  came 
into  this  position  right  back  here  (indicating).  The 
time  I  picked  up  this  line  there  had  arrived  another 
thousand-gallon  pumper  which  was  hooked  up  at 
the  corner  of  Second  and  Commercial  Street.  I  car- 
ried an  inch  and  a  half  line,  and  I  had  better  tell 
the  jury  we  have  three  sized  lines  on  our  equipment 
in  the  City  of  Eureka.  We  have  three-inch  hose- 
lines,  we  have  2%-inch  lines 

The  Court:  We  know  you  have  a  pretty  good 
fire  department  there,  but  where  did  you  go  into  the 
building?  That  is  what  we  want  to  know.  [419] 

The  Witness:    Right  here  (indicating). 

Q,  (By  Mr,  Castro)  :  That  is  through  Doorway 
No.  III?  A.     Doorway  No.  III. 
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Q.  How  did  you  get  into  the  door?  Was  it  open 
or  was  it  forced  open? 

A.     It  was  forced  open. 

Q.  What  did  you  find  when  you  got  inside  that 
doorway  ? 

A.  A  continuous  lot  of  smoke  rolling,  I  had  to 
lie  and  crawl  on  my  stomach  to  get  at  this  area  over 
here. 

Q.  You  are  indicating  the  south  end  of  the 
northeast  room?  A.     Yes. 

Q.  Was  there  any  fire  burning  in  that  room 
when  you  made  your  entry  up  to  that  point? 

A.  No,  sir,  it  was  nothing  but  billowing  smoke, 
thick,  and  plenty  of  it. 

Q.     Did  you  stay  in  that  room  or  get  out  of  it? 

A.  No,  I  stayed  in  that  room.  I  came  directly 
over  here  where  there  was  a  ladder. 

Q.  You  are  indicating  the  southwest  corner  of 
the  room.  Where  did  that  ladder  go  ? 

A.  That  ladder  went  to  a  loft  above  this  part 
of  the  building. 

Q.  That  part  of  the  building,  you  are  pointing 
to  a  portion  where  there  was  an  upstairs  office? 

A.     Yes,  storerooms  in  the  back  end.  [420] 

Q.     Did  you  make  any  entry  into  that  office? 

A.  I  started  fighting  the  fire  here  and  crawled 
up  here. 

Q.     About  midway? 

A.  About  midway.  There  are  two  different  par- 
titions in  the  building. 
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Q.  Did  you  observe  any  flames  when  you  got  into 
the  office  area?  A.     Yes,  sir. 

Q,    Were  those  flames  put  out? 

A.    Yes,  they  were. 

Q.  Could  you  tell  where  the  fire  was  coming 
from  as  you  were  fighting  it  there  in  that  upstairs 
area? 

A.  It  seemed  to  be  coming  right  directly  across 
this  area,  right  in  here  (indicating). 

Q.  That  is  indicating  from  an  area  which  we 
call  the  southwest  room.  Did  you  go  any  place  else 
after  you  were  upstairs  there? 

A.  Yes,  I  kept  on  working  until  I  met  the  boys 
that  were  coming  up  from  this  end. 

Q.     Indicating  coming  up 

A.  They  came  up  the  stairs  here,  went  through 
a  doorway,  and  we  proceeded  to  put  the  fire  out  in 
front  of  the  building  over  the  front  office  as  it 
shows  here  on  the  second  story. 

Q.  After  you  put  the  fire  out  on  the  second  story 
where  did  you  go?  [421] 

A.  I  went  through  many  parts  of  the  building 
starting  to  put  out  spot  fires  and  conduct  what  we 
call  a  mop-up. 

Q.  In  the  back  or  the  northeast  corner  room  was 
there  a  loft  along  that  west  wall  of  it  right  in  here  ? 

A.     To  the  best  of  my  knowledge,  no. 

Q.  You  may  sit  do\^m,  Mr.  McBeth,  if  you  will, 
for  a  moment.  Did  you  remove  anything  from  the 
building  while  you  were  there?  A.     Yes,  sir. 

Q.    Where  were  you  making  your  removal  from  ? 
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A.  We  were  making  our  removal  here.  There 
was — as  I  remember,  there  were  some  toilets,  there 
were  some  louvered  windows,  there  was  paint.  I 
think  mastic.  What  we  did  in  trying  to  salvage  what 
we  could,  we  started  a  line  right  out  through  the 
door  to  the  men  who  were  working  outside,  passed 
it  out  in  that  position  there  so  we  could  salvage 
what  was  good  stuff. 

Q.  Did  you  see  that  merchandise  being  put  on 
anybody's  truck  later  on?  A.     Yes. 

Q.     Whose  truck  was  that? 

A.  I  think,  if  I  am  not  mistaken,  it  was  Dee 
Jensen's  pickup. 

Q.     Did  you  take  pictures  while  you  were  there? 

A.    Yes,  sir,  I  did. 

Q.  Is  that  one  of  your  jobs? 

A.  Yes,  sir.  [422] 

Q.  One  of  your  jobs  in  the  fire  department  is  to 
take  pictures  during  fires?  A.     Yes,  sir. 

Q.  Did  you  take  any  pictures  of  the  office  down- 
stairs? A.     Yes,  sir. 

Q.     Do  you  have  those  pictures  with  you? 

A.     I  do.  It  "will  be  necessary  for  me  to  find  them. 

Q.  (By  the  Court) :  You  did  not  take  those 
pictures  while  the  fire  was  going  on? 

A.     No,  sir,  after. 

Q.  (By  Mr.  Castro) :  Were  they  taken  the  same 
afternoon  of  the  fire? 

A.  Yes,  sir.  These  two  pictures,  sir,  are  of  the 
office  upstairs  (indicating). 

Q.  I  was  asking  about  the  office  on  the  ground 
floor  there.  That  would  be  the  southwest  room. 
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A.  No,  I  am  sorry,  sir.  I  m^ade  a  mistake.  I  did 
not  take  a  picture  of  that,  I  am  pretty  sure.  That 
is  the  warehouse  exactly  behind — that  is  the  sales 
room,  rather,  exactly  behind  the  front  office. 

Q.  Will  you  point  out  on  the  diagram  the  area 
that  is  depicted  in  this  photograph? 

A.     It  would  be  the  area  right  along  this  wall. 

Q.  Would  you  take  the  red  pencil  and  draw  a 
line  along  there  ?  [423] 

A,  There  were  shelves,  I  would  say,  up  to  about 
here. 

Q.  May  we  mark  the  south  end  of  that  line  as 
M-1  and  the  north  end  as  M-2.  Were  those  shelves 
burned  ? 

A.  Not  too  bad,  sir.  Just  partially  where  the  fire 
fell  through  this  partition  here,  and  to  my  mind, 
if  I  recall  it  correctly,  it  was  in  about  three  bad 
positions  there. 

Q.  Does  this  photograph  which  you  took  show 
the  area  where  the  fire  burned  through? 

A.    Yes,  sir. 

Mr.  Castro:  I  would  like  to  offer  this  photo- 
graph in  evidence  as  Defendant's  next  in  order. 

Mr.  Hilger:    Do  you  mind  if  I  see  it,  counsel? 

Q.  Did  you  obser^^e  the  condition  of  the  shelves 
as  to  whether  there  was  merchandise  on  them? 

A.     Yes,  sir,  there  was. 

Q.  Does  this  picture  fairly  depict  the  quantity 
of  merchandise? 

A.     To  the  best  of  my  knowledge,  yes. 
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Mr.  Castro:  I  offer  it  in  evidence  as  Defendant's 
next  in  order,  your  Honor. 

(The  photograph  referred  to  was  thereupon 
received  in  evidence  and  marked  Defendant's 
Exhi]>it  y.) 

Q.  (By  Mr.  Castro)  :  Were  there  some  shelves 
in  that  storeroom  shown  in  that  photograjih  other 
than  the  ones  you  took  pictures  of?  [424] 

A.     Yes,  across  over  in  here, 

Q.     Indicating  along  the  east  area? 

A.  Yes,  sir.  If  my  recollection  is  right,  sir,  there 
were  nail  bins  over  here,  and  then  there  was  a  metal 
shelf  down  along  in  this  area  here. 

Q.  I  show  you  a  photograph  taken  August  10th, 
I  believe  Exhibit  P.  Does  that  pretty  well  show  the 
over-all  condition  of  those  shelves  when  you  were 
there  the  afternoon  of  the  fire?  A.     Yes,  sir. 

Q.  Will  you  look  at  this  photogTaph  taken  Au- 
gust 10th.  Do  you  recognize  what  it  depicts? 

A.    Yes. 

Q.     Does  it  show  some  portion  of  that  storeroom? 

A.     Yes,  sir. 

Q.  What  portion  of  the  storeroom  does  that  pho- 
tograph show? 

A.     It  shows  this  wall  over  here. 

Q.     Indicating  again  the  east  wall?  A.    Yes. 

Q.  Was  that  the  type  of  merchandise  that  you 
saw  in  there  on  the  afternoon  of  the  fire? 

A.     Yes,  sir. 

Q.  Was  that  merchandise  left  intact  there  up  to 
the  time  that  picture  had  been  taken? 
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A.    Yes,  sir.  [425] 

Mr.  Castro:  I  offer  that  photograph  in  evidence 
as  Defendant's  next  in  order. 

(The  photograph  referred  to  was  thereupon 
received  in  evidence  and  marked  Defendant's 
Exhibit  W.) 

Q.  (By  Mr.  Castro)  :  Did  you  take  a  photo- 
graph of  any  piles  of  lumber  in  the  shed  area  on 
that  afternoon?  A.    Yes,  sir. 

Q.    May  I  see  those  photographs? 

(The  witness  handed  photographs  to  coun- 
sel.) 

Q.  Are  these  photographs  that  you  just  handed 
me  photographs  of  the  lumber  areas? 

A.     Yes,   sir. 

The  Court:     Shed  area,  you  said. 

Mr.  Castro:    In  the  shed  area,  yes,  your  Honor. 

Q.  Was  there  any  merchandise  in  that  room  that 
you  first  entered  marked  ''Northeast"? 

A.     Yes,  sir, 

Q.    What  did  it  consist  of? 

A.  The  main  thing  that  entered  into  my  mind 
were  a  stock  of  doors. 

Q.  I  will  show  you  Defendant's  Exhibit  F.  Does 
that  depict  the  merchandise  which  was  in  there  that 
afternoon?  A.    Yes,  sir. 

Q.    What  area  does  this  photograph  depict? 

A.  The  pliotograph  depicts  this  area  from  here 
right  straight  through — not  clear  through,  I  am 
sorry,  sir — about  halfway  through,  right  straight 
through  to  this  front  door. 
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iQ.     That  is  the  west  wall  of  that  building? 
A.    Yes,  sir. 

Q.  Does  that  show  the  conditions  as  you  saw 
them  inunediately  after  the  fire  had  been  put  out 
in  that  area?  A.     Yes,  sir. 

Q.  Did  you  see  any  indication  in  that  area  of 
redwood  molding  having  been  stored  along  that 
west  wall? 

A.     Not  to  the  best  of  my  knowledge,  no,  sir. 
Mr.  Castro :    At  this  time  we  will  offer  that  pho- 
tograph in  e^i-dence  as  Defendant's  Exhibit  next 
in  evidence. 

(The  photo gi^aph  referred  to  was  thereupon 
received  in  evidence  and  marked  Defendant's 
Exhibit  X.) 
Q.     (By  Mr.  Castro) :     I  mil  show  you  another 
photograph.  Where  did  you  take  that  picture? 

A.  To  the  best  of  my  knowledge,  right  in  this 
corner. 

Q.  That  is  indicating  the  northwest  corner  of 
the  shed?  A.     Yes. 

Q.  Was  that  the  only  area  where  you  saw  any 
lumber  stacked  along  that  west  wall? 

A.  That  is  the  only  part  where  I  fomid  any- 
thing along  that  west  wall.  [427] 

Mr.  Castro :  I  offer  that  photograph  in  evidence 
as  Defendant's  Exhibit  next  in  order. 

(The  photograph  referred  to  was  thereupon 
received  in  evidence  and  marked  Defendant's 
Exhibit  Y.) 
Q.     (By  Mr.   Castro) :     You  are   familiar  with 
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vertical  grain  redwood  molding?  A.    Yes,  sir. 

Q.  Did  you  find  any  vertical  grain  redwood  mold- 
ing along  that  west  wall  area  ? 

A.    Along  the  west  wall  ? 

Q.    Yes.  A.     No,  sir. 

Q.  Did  you  also  take  pictures  at  the  base  of  the 
sawmill  ? 

A.    Yes,  sir,  I  think  I  have  them  here. 

Q.  Are  they  included  in  this  group  that  you 
gave  me? 

A.  I  am  afraid  so.  Bight  here,  sir.  Here  is  also 
another  one. 

Q.     Is  this  taken  from  a  view  further  back? 

A.    Yes. 

Q.  Will  you  point  out  the  area  that  this  view 
shows  ? 

A.  The  area  would  show  this  right  around  in 
here  (indicating),  the  end  of  the  sawmill  would  sit 
approximately,  oh,  right  about  in  here. 

Q.  Would  you  mark  with  the  red  pencil  the 
area  shown  by  [428]  that  photograph? 

A.  Right  along  in  here,  up  to  here  about  like 
this.  Your  lumber  was  piled  in  front  as  shown  in 
the  photograph. 

Mr.  Castro :  We  will  mark  that  area  M-3.  I  o:ffer 
that  photogTaph  in  evidence  as  Defendant's  Exhibit 
next  in  order. 

(The  photograph  referred  to  was  thereupon 
received  in  evidence  and  marked  Defendant's 
Exhibit  Z.) 

The  Court:    We  might  as  well  recess. 
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Mr.  Hilger:  May  we  have  the  remaining  picture 
introduced  ? 

The  Coiu't:    The  last  one  is  Exhibit  Z. 

Mr.  Castro:    I  have  not  offered  it  yet. 

The  Court:  You  have  not  asked  him  any  ques- 
tions on  that. 

Mr.  Castro:    No,  I  had  not. 

The  Court:  We  will  start  in  on  that  tomorrow 
morning. 

Mr.  Hilger:  May  I  look  over  those  pictures  be- 
fore the  witness  is  excused  this  evening? 

The  Court:  Yes,  to  save  time,  you  may  do  that. 
We  will  take  a  recess  until  ten  o'ci':^ck  tomorrow 
morning,  members  of  the  jury. 

(Thereupon  an  adjournment  was  taken  until 
10:00  o'clock  a.m.,  Friday,  September  27th, 
1957.)  [429] 

Friday,  September  27,  1957—10:00  O 'Clock  A.M. 
The  Clerk:     Jensen  vs.  Boston  Insurance  Com- 
pany. 

Mr.  Castro:     Ready  for  the  defendant. 
Mr.  Hilger:    Ready  for  the  plaintiif. 
Mr.  Castro:     At  the  close  of  the  testimony  yes- 
terday,  your  Honor,   we   had   offered   in   evidence 
certain  photographs,  and  I  would  ask  permission  at 
this  time  to  display  those  to  the  jury. 
The  Coui-t:    Very  well. 

(The  photograph  last  referred  to  on  the  pre- 
vious day  was  marked  Defendant's  Exhibit  Z, 
and  Defendant's  Exhibits  V,  W,  X,  Y  and  Z 
were  thereupon  passed  to  the  jury.) 
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having  been  xoreviously  duly  sworn,   was  recalled 
and  testified  further  as  follows: 

Direct  Examination — (Continued) 

Q.  (By  Mr.  Castro)  :  Mr.  McBeth,  I  believe  you 
had  one  more  photograph  of  lumber  debris  which 
we  were  just  looking  at  when  we  recessed  yesterday 
afternoon.  I  think  this  was  the  photograph.  What 
does  this  view  show? 

A.  Mr.  Castro,  this  shows  the  view  of  the  diesel 
engine  that  runs  the  portable  sa\^Tiiill.  It  shows  the 
debris  of  lumber  and  also  a  gallon  container  that 
had  the  odors  of  diesel  in  it.  That  was  picked  up 
by  myself.  [430] 

Q.  At  this  time  you  would  be  facing  toward 
Third  Street  when  this  photograph  was  taken*? 

A.     Yes. 

Mr.  Castro:  We  mil  offer  that  photograph  in 
evidence. 

(The  photograph  referred  to  was  received  in 
evidence  and  marked  Defendant's  Exhibit  AA.) 

Q.  (By  Mr.  Castro)  :  How  soon  after  the  fire 
was  out  did  you  start  taking  these  pictures  ? 

A.  Well,  immediately  after  what  we  call  the 
mop-up  I  started  to  take  the  pictures,  which  would 
be  approximately,  I  would  say,  in  the  neighborhood 
of  between  2:30  and  3:00  o'clock. 

Q.  Had  anyone  disturbed  the  debris  other  than 
what  the  firefighters  had  been  doing? 

A.     Not  to  the  best  of  my  knowledge. 
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Q.  Was  the  public  excluded  from  the  building  at 
that  time  ? 

A.  There  were  a  few  that  needed  to  be  chased 
out  at  the  time,  which  happens  in  all  fires. 

Q.  Reference  has  been  made  here  to  bathtubs  in 
the  building  at  the  time  of  the  fire.  Did  you  see  any 
bathtubs  in  the  building  at  the  time  of  the  fire'? 

A.     Yes,  sir. 

Q.  How  many  bathtubs  did  you  see  in  the  l)uild- 
ing  at  the  time  of  the  fire? 

A.  To  the  best  of  my  knowledge  there  was  only 
one,  in  the  [431]  rear  corner  of  the  building. 

Q.     In  what  room  did  you  see  the  bathtub? 

A.  That  would  be  in  the  area  designated  as 
"Kaiser."' 

Q.  That  would  be  in  the  room  we  have  marked 
"Kaiser"?  A.     Yes,  sir. 

Q.  And  would  be  in  the  area  of  the  northeast 
corner  of  that  room.  I  show  you  a  photograph.  Do 
you  recognize  the  contents  of  that  photograph  ? 

A.     I  do. 

Q.     What  area  does  it  show? 

A.     It  shows  this  area  right  in  here  (indicating). 

Q.  That  is  the  bathtub  area  that  you  previously 
pointed  to?  A.     Yes,  sir. 

Q.  As  to  the  plumbing  fixtures  that  you  saw 
there,  were  they  new  or  were  they  used  fixtures  in 
that  photograph? 

A.  I  wouldn't  like  to  quote,  because  to  the  best 
of  my  knowledge  they  are  jw^i  in  the  same  condi- 
tions that  I  see  them  now. 


422  Boston  Insurmice  Company  vs. 

(Testimony  of  Harold  McBeth.) 

Mr.  Hilger:  I  will  object  to  further  inquiry 
about  this.  We  do  not  make  any  claim  for  a  bath- 
tub. 

The  Court:    "What  is  that? 

Mr.  Hilger:  We  make  no  claim  for  bathtubs  or 
lavatories.  We  do  not  list  it. 

Mr.  Castro:  The  plaintiff  in  the  case  testified 
that  there  were  bathtubs,  toilets,  and  things  of  that 
nature,  [432]  that  were  in  the  building  which  were 
destroyed  in  this  fire,  and  I  am  therefore  showing 
what  was  there  in  the  nature  of  the  article. 

The  Court:  If  there  is  no  claim,  isn't  this  time- 
consuming  ? 

Mr.  Castro:  They  are  waiving  their  claim  and  I 
want  to  show  the  condition. 

Mr.  Hilger :  How  can  you  waive  a  claim  without 
ever  having  made  if? 

The  Court:  I  will  sustain  the  objection.  I  do  not 
see  any  point  in  wasting  time  on  something  that  is 
not  involved. 

Mr.  Castro :  I  ask  that  the  photograph  be  marked 
for  identification. 

(The  iDhotograph  referred  to  was  thereupon 
marked  Defendant's  Exhibit  AB  for  identifi- 
cation.) 

Q.  (By  Mr.  Castro)  :  Did  you  find  any  toilets 
other  than  what  was  used  at  the  building  itself? 

Mr.  Hilger:    Same  objection,  your  Honor. 

The  Court:    No  claim  made  to  any  bathtubs? 

]\'Ir.  Hilger:  No  claim  is  made  for  any  bathtubs, 
no  claim  is  made  for  any  toilets. 
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The  Court:  What  are  we  taking  up  time  on  that 
for? 

Mr.  Castro:  The  testimony  by  the  plaintiff  was 
that  there  were  such  things  in  the  building  at  the 
time  of  the  [433]  fire.  That  is  why  I  am  offering 
this  testimony. 

Mr.  Hilger:  This  witness  has  already  testified  he 
helped  remove  some  of  them  outside  the  door,  so 
they  were  removed. 

Mr.  Castro:    Let  the  mtness  testify,  Mr.  Hilger, 

Mr.  Hilger:    Objected  to  as  immaterial. 

The  Court:  He  has  already  testified  that  there 
were  some  l>athtubs. 

Mr.  Castro:     No,  he  has  not. 

The  Court:  Somebody  testified  that  there  were 
bathtubs  and  they  moved  them  out  through  the 
door,  and  they  were  taken  away  in  a  truck.  The 
plaintiff  does  not  make  any  claim  for  them.  I  will 
sustain  the  objection. 

Q.  (By  Mr.  Castro) :  Mr.  McBeth,  were  any 
bathtubs  moved  out  through  the  Commercial  Street 
door?  A.     No,  sir. 

Q.  Mr.  McBeth,  were  any  toilets  moved  out 
through  the  Commercial  Street  door? 

A.  Yes,  sir,  there  was  one  new  toilet  and  toilet 
bowl. 

The  Court:  I  have  sustained  an  objection  to 
that,  counsel. 

Q.  (By  Mr.  Castro)  :  Were  there  any  other  toi- 
lets moved  out? 

The  Court:    I  have  sustained  an  objection  to  this 
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line  of  inquiry.  Why  waste  time  on  HI  We  are  not 
concerned  [434]  with  it.  There  might  have  been  a 
thousand  things  there  in  the  place.  If  they  are  not 
involved  in  the  claim  against  the  insurance  com- 
pany, there  is  no  point  in  going  into  them. 

Q.  (By  Mr.  Castro)  :  Do  you  recall  two  electric 
motors  in  the  building  after  the  fire? 

A.    Yes,  sir. 

Q.  I  show  you  Exhibit  D.  Can  you  identify 
those  materials  in  that  exhibit? 

A.    Yes,  sir,  sitting  right  back  here  in  the  corner. 

Q.    Would  you  put  an  X  over  those  motors'? 

The  Court :  Well,  they  are  there.  This  takes  up  a 
lot  of  unnecessary  time.  They  are  there.  The  wit- 
ness has  testified  that  they  are  there. 

Mr.  Castro :  The  plaintiff  denied  that  they  were 
in  that  location,  your  Honor,  so  I  was  asking  the 
mtness  to  identify  them  in  the  photograph. 

Mr.  Hilger:  The  plaintiff  has  not  denied  any- 
thing. The  plaintiff  in  fact  insists  the  motors  were 
there,  your  Honor. 

Mr.  Castro :  May  we  mark  them,  your  Honor,  as 
X-1  on  Exhibit  D? 

The  Court :  You  take  a  lot  of  time  with  this,  Mr. 
Castro.  I  have  already  ruled  on  it.  Pass  on  to  some- 
thing else. 

Q.  (By  Mr.  Castro)  :  Mr.  McBeth,  did  you  find 
any  redwood  molding  in  the  building  after  the  fire? 

A.  Yes,  there  were  types  and  pieces  of  molding. 
How  much  [435]  I  couldn't  tell  you, 

Q.    Was  that  molding  located  at  any  particular 
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point  of  the  building?  A.     Yes. 

Q.     Where  was  that  debris  located? 

A.  Throughout  this  area  adjoining  the  sawmill 
and  throughout  in  here  (indicating).  Some  of  it  was 
scattered  by  our  men,  as  it  was  necessary  to  turn  it 
over  to  put  the  fire  out. 

Q.  Is  that  some  of  the  material  which  is  shown 
in  the  photographs  which  have  just  been  intro- 
duced? A.    Yes,  sir. 

Q.    As  to  the  end  of  the  sawmill  area? 

A.    Yes,  sir. 

Q.  Did  you  find  any  evidence  of  redwood  mold- 
ing between  the  sawmill  and  the  east  partition  or 
the  dividing  partition  between  the  halves  of  the 
building  ? 

A.     Not  to  the  best  of  my  knowledge. 

Q.  I  will  show  you  a  photograph.  Do  you  recog- 
nize the  contents  of  that  photograph? 

A.    Yes. 

Q.  Does  that  show  the  area  between  the  sawmill 
and  the  partition  dividing  the  two  halves  of  the 
building?  A.     It  does,  sir. 

Q.  Is  that  substantially  the  condition  of  that 
area  immediately  following  the  fire  ?  [436] 

A.    Yes,  sir. 

Q.  In  the  foreground  of  that  picture  there  is 
some  lumber  there.  Is  that  the  same  Imnber  you 
have  referred  to  in  your  previous  testimony  as  be- 
ing at  the  end  of  the  bunker?  A.    Yes,  sir. 

Mr.  Castro:  I  offer  that  photograph  in  evidence 
as  Defendant's  Exhibit  next  in  order. 
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(The  photograph  referred  to  was  thereupon 
received  in  evidence  and  marked  Defendant's 
Exhibit  AC.) 

Q.  (By  Mr.  Castro)  :  Following  this  fire  did 
you  have  any  discussion  with  Hyrum  Jensen  con- 
cerning the  care  of  the  property?  A.   Yes,  sir. 

Q.     Who  was  present  at  that  discussion? 

A.  Captain  Ritchie,  for  one  man,  myself,  and  if 
I  am  not  mistaken  there  was  one  police  officer. 

Q.    Where  did  the  discussion  take  place  ? 

A.  As  I  remember  it,  in  front  of  the  building  on 
Third  Street. 

Q.     That  is  the  scene  of  the  fire  ? 

A.     Yes,  sir. 

Q.  Would  you  state  what  was  said  at  that  time 
and  place? 

Mr.  Hilger:    When  was  it? 

Q.  (By  Mr.  Castro) :  Tell  us  approximately 
when  that  [437]  was  with  relation  to  the  fire. 

A.  Well,  it  was  in  the  afternoon  right  after  the 
fire  before  5 :00  p.m.  I  cannot  state  the  hour. 

Q.  Will  you  state  what  was  said  at  that  time  and 
place  concerning  the  care  of  that  building  and  its 
contents? 

A.  Yes,  sir.  I  told  Mr.  Jensen  it  would  be  neces- 
sary for  him  to  put  a  watchman  on  duty  to  protect 
his  property. 

Q.  At  any  time  have  you  told  Mr.  Jensen  that  if 
he  would  put  up  signs  to  keep  people  out  and  to 
board  the  doors  the  insurance  company  would  take 
over  the  care  of  the  property?  A.     No,  sir. 
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Q.  Were  you  present  at  any  discussion  between 
Mr,  McMullin  and  Hyrum  Jensen? 

A.    Yes,  I  am  positive  I  was. 

Q.     At  that  discussion 

Mr.  Hilger:    When'? 

Q.  (By  Mr.  Castro) :  Approximately  when  did 
it  take  place? 

A.  Immediately  preceding  the  fire  when  the  ad- 
justers were  called  in. 

Q.     (By  the  Court)  :    You  mean  after? 

A.    Yes.  I  am  sorry,  sir. 

Q.     (By  Mr.  Castro) :    Where  did  it  take  place  ? 

A.  If  I  am  not  mistaken,  it  took  place  in  front 
of  the  building,  too.  [438] 

Q.     That  is,  the  scene  of  the  fire  ? 

A.     At  the  scene  of  the  fire, 

Q.  In  that  discussion  was  there  any  statement 
by  Mr.  ^McMullin  or  yourself  that  McMullin  and 
you  would  take  care  of  the  care  of  the  building? 

A.     No,  sir,  not  to  the  best  of  my  knowledge. 

The  Court:    Who  was  McMullin? 

Mr.  Castro:  He  was  the  adjuster  who  was  as- 
signed from  the  Eureka  office,  your  Honor,  of  the 
adjustment  bureau. 

Q.  (By  the  Court)  :  You  would  not  have  any- 
thing to  do  with  taking  care  of  the  building,  any- 
how? 

A.     No,  it  wasn't  our  duty, 

Q.  But  there  was  a  conversation  between  the 
adjuster  of  the  insurance  company 

A.    Yes,  sir. 
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Q.    and  the  plaintiff?  A.    Yes,  sir. 

Q.  (By  Mr.  Castro)  :  At  any  time  after  the  fire 
did  you  tell  Hyrmn  Jensen  that  it  was  all  right  for 
him  to  give  away  any  of  the  property  that  was  left 
in  the  building?  A.     No,  sir. 

Q.  With  reference  to  Harold  Dee  Jensen,  were 
you  acquainted  with  him?  A.    Yes,  sir. 

Q.  Follomng  the  fire  did  you  have  any  conver- 
sation with  [439]  Harold  Dee  Jensen? 

Mr.  Hilger:  I  object  to  that  as  being  hearsay  as 
regards  Hyrum. 

Mr,  Castro :  It  is  admissible  against  Harold  Dee 
Jensen,  your  Honor. 

Mr.  Hilger:  It  is  not  binding  on  Hyrum,  your 
Honor. 

The  Court:  Unless  you  lay  some  foundation  I 
would  hold  that  that  is  hearsay. 

Mr.  Castro:    As  to  Harold  Dee  Jensen? 

The  Court :    As  to  the  plaintiff  in  the  case. 

Mr.  Castro :  The  third  party  defendant  is  Harold 
Dee  Jensen. 

The  Court:  Unless  you  lay  some  foundation  for 
your  so-called  third  party  claim,  I  would  hold  that 
it  is  hearsay. 

Mr.  Castro:  Is  that  your  ruling,  then,  your 
Honor? 

The  Court :    That  is  what  I  said. 

Q.  (By  Mr.  Castro)  :  Following  the  fire  did  you 
have  any  discussion  with  Harold  Dee  Jensen  in  the 
presence  of  Hyrum  Jensen? 
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A.  Yes,  I  am  positive  we  did,  relating  to  names 
of 

Q.  (By  Mr.  Hilger)  :  Wlien  was  this  discussion, 
before  we  go  into  what  was  said? 

A.  Right  after  the  fire,  Mr.  Hilger,  when  we 
were  looking  for  witnesses. 

Q.     The  same  day?  [440] 

A.     The  same  day. 

Mr.  Hilger:    Thank  you. 

Q.  (By  Mr.  Castro)  :  Was  there  any  discussion 
at  that  time  relating  to  the  subject  of  the  time 
Hyrum  Jensen  left  the  building  or  Harold  Dee 
Jensen  left  the  building?  A.    Yes,  sir. 

Q.  Would  you  state  what  the  discussion  was  as 
regards  that  subject? 

A.  As  I  recall  it,  in  asking  Mr.  HjTum  Jensen 
his  time  of  leaving  the  building,  as  near  as  I  can 
recall  the  statement,  he  left  with  his  grandson 
Stevie  and  one  other  young  chap  and  went  to  lunch 
at  approximately  11:40„ 

Q.  Did  Harold  Dee  Jensen  state  approximately 
the  time  he  left  the  building  on  that  occasion  ? 

A.  Yes,  he  stated  mthin  the  vicinity  of  ]3etween 
five  minutes  to  12 :00  and  five  minutes  after  12 :00. 

Q.  Immediately  following  the  fire  did  you  make 
any  investigation  to  determine  the  point  of  origin  of 
this  fire?  A.    Yes,  sir. 

Q.  Is  that  one  of  your  duties  in  the  Fire  Pre- 
vention Bureau?  A.     It  is,  sir. 

Q.  Did  you  make  any  investigation  to  determine 
the  cause  of  the  fire  at  that  time?  A.    Yes,  sir. 
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Q.  Was  that  one  of  the  reasons  you  took  some 
of  these  [441]  pictures?  A.    Yes,  sir. 

Q.  Have  you  had  training  in  determining  the 
point  of  origin  of  a  fire  ?  A.     I  have,  sir. 

Q.     Have  you  had  training  in  causes  of  fire  ? 

A.    Yes,  sir. 

Q.  And  that  has  extended  over  a  period  of  how 
many  years?  A.     Fourteen  years,  sir. 

Q.  Do  you  attend  schools  and  meetings  concern- 
ing those  subjects?  A.     Yes,  sir. 

Q.    What  training  do  you  receive  in  that  regard  ? 

A.  We  have  one  yearly  course  in  the  southern 
area  at  the  University  of  Los  Angeles,  in  the  north- 
ern area  at  the  University  of  California  at  Berke- 
ley in  arson  and  fire  investigation  procedures. 

Q.     How  long  a  loeriod  do  those  courses  extend? 

A.     Eight-hour  periods  for  five  days. 

Q.  During  the  course  of  each  year  do  you  have 
other  instruction? 

A.  We  have  quarterly  meetings  of  what  is 
known  as  the  Northern  California  Division  of  Fire 
Prevention  Bureaus. 

Q.  And  did  you  make  any  investigation  to  deter- 
mine where  the  fire  originated  in  the  building? 

A.    Yes,  sir. 

The  Court:  He  has  already  answered  that.  He 
said  he  did. 

Q.  (By  Mr.  Castro)  :  Wliat  investigation  did 
you  make  in  that  respect? 

A.  Well,  in  making  the  investigation  you  always 
look 
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Q.  (By  the  Court)  :  That  is  not  the  question. 
What  did  you  do  ?  A.     Wliat  did  I  do  ? 

Q.     That  is  right. 

A.  Is  it  permissible  to  point  to  the  area  that  I 
started  in  on? 

Q.  Yes,  that  is  what  he  wants  to  know,  what 
you  did. 

A.  I  went  into  this  area  here  where  the  deep- 
seatedness  of  the  burning  was,  to  see  if  I  could  find 
anything  that  would  prove  that  it  was  a  set  fire. 

Q.  (By  Mr.  Castro):  Will  you  put  an  X  at 
that  mark.  Mark  that  M-1  on  Exhibit  A. 

At  this  point,  your  Honor,  I  think  Exhibit  A  has 
only  been  marked  for  purposes  of  identification. 
I  would  like  to  offer  it  at  this  time  in  evidence. 

(Defendant's    Exhibit    A    for    identification 
was  thereupon  received  in  evidence.) 

Q.     (By  Mr.  Castro)  :    Wliat  else  did  you  do? 

A.  I  took  out  pieces  of  board  in  this  area,  dug 
into  the  [443]  groimd  underneath  the  floor  in  this 
area,  cut  out  pai-titions  in  the  floor,  I  sent  pieces  to 
the  Criminal  Identification  Investigation  Bureau  in 
Sacramento,  who  has  a  laboratory,  to  determine 
whether  there  was  particles  in  there  that  would 
cause — add  fuel  to  the  fire.  I  waited  for  an  answer 
and  report  back. 

Q.  T\Tiat  conclusion  did  you  reach  as  to  where 
the  fire  originated  in  the  building? 

Mr.  Hilger:  I  object  to  that  until  we  find  what 
he  did  to  find  where  it  originated.  Apparently  his 


432  Boston  Insurance  Company  vs. 

(Testimony  of  Harold  McBeth.) 

testimony  so  far  was  as  to  cause,  what  he  did  to 

find  the  cause. 

Q.  (By  Mr.  Castro)  :  Did  you  make  any  obser- 
vation of  the  course  of  the  fire?  A.    Yes,  sir. 

Q,  How  did  you  make  your  observation  as  to  the 
course  of  the  fire  ? 

A.  As  to  the  deep-seatedness  of  the  burn  in  the 
area  adjacent  and  the  way  it  crawled,  the  xDrevaiHng 
winds  that  were  in  the  building  at  the  time. 

Mr.  Castro:  May  we  mark  this  room  with  an 
SW  representing  the  southwest  room,  your  Honor. 

Q.  Did  you  go  into  the  upstairs  area  of  the 
building  to  see  where  the  fire  had  come  ? 

A.    Yes,  sir. 

Q.  After  doing  that  did  you  reach  any  opinion 
as  to  where  the  fire  originated?  [444] 

A.    Yes,  sir. 

Q.  What  is  your  o]3inion  as  to  where  the  fire 
originated  ? 

A.    Right  in  this  area  here  (indicating). 

Q.  You  are  indicating  in  the  northern  portion  of 
the  room  marked  SW.  Would  you  circle  the  area 
that  you  have  reference  to? 

A.     (The  witness  did  as  requested.) 

Mr.  Castro :  I  will  mark  that  circle  M-2. 

Q.  Would  you  state  the  basis  of  your  opinion 
that  the  fire  originated  in  that  room? 

A.    Yes. 

Q.    Will  you  go  ahead  and  state  it? 

A.    Well,  the  deep-seatedness  of  your  burn  com- 
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pletely  in  this  room  and  the  amount  of  heat  that 
forced  it  to  crawl  up  into  the  other  room,  right  up 
above  here,  showed  the  great  amoimt  of  fire  that 
was  in  this  area  here  (indicating). 

Q.  This  photograph  and  Exhibit  P  show  the 
area  where  the  fire  penetrated  from  the  southwest 
room  into  the  storeroom?  A.    Yes,  sir. 

Q.  At  the  point  which  has  been  marked  H-1. 
Now,  did  you  take  a  photograph  which  indicated  the 
course  of  the  fire  towards  the  east  side  of  the 
building?  A.     Yes,  sir,  I  think  I  have. 

Q.  May  we  see  that  photograph  ?  What  does  that 
photograph  show? 

A.  This  photograph  indicates  the  staii'way  that 
goes  up  into  [445]  the  upper  offices  and  also  the 
partition  between  the  wall. 

Q.  Which  partition  is  that?  Will  you  point  that 
partition  out?  A.     Right  here  (indicating). 

Q.  That  is  the  partition  between  the  southwest 
room  and  the  storeroom,  and  you  were  facing  in 
what  direction  when  that  photograph  was  taken? 

A.  I  would  be  standing  in  this  area  here  taking 
the  picture  (indicating). 

Q.  You  were  facing  in  a  general  easterly  direc- 
tion? A.     Yes,  sir. 

Q.  And  you  were  standing  at  approximately  the 
partition  dividing  the  two  halves  of  the  building? 

A.    Yes,  sir. 

Mr.  Castro:  I  offer  this  photograph  in  evidence 
at  Defendant's  Exhibit  next  in  order. 
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(The  photograph  referred  to  was  thereupon 
received  in  evidence  and  marked  Defendant's 
Exhibit  AD.) 

Q.  (By  Mr.  Castro)  :  You  handed  me  a  second 
photograph.  What  area  does  it  show? 

A.  The  area  particularly  above  what  is  wiitten 
as  "Kaiser"  right  in  here  (indicating). 

Q.     Is  that  a  loft  area?  A.     It  is.  [446] 

Q.  And  that  is  over  in  the  room  where  the  Kai- 
ser was  located?  A.    Yes,  sir. 

Q.     In  what  direction  was  that  view  taken? 

A.  That  was  taken  with  me  standing  in  this 
position. 

Q.    You  were  standing 

A.    Approximately  at  the  head  of  the  stairs. 

Q.    And  you  were  facing  generally  north  ? 

A.     Generally  north. 

Q.  Is  that  a  true  picture  of  what  you  saw  that 
afternoon?  A.     Yes,  sir. 

Mr.  Castro:  I  offer  in  e^-idence  as  Defendant's 
Exhibit  next  in  evidence. 

(The  photograph  referred  to  was  thereupon 
received  in  evidence  and  marked  Defendant's 
Exhibit  AE.) 

Q.  (By  Mr.  Castro)  :  Did  you  find  any  burning 
in  the  room  marked  "Northeast"?  A.    No,  sir. 

Q.  Did  you  find  any  biuTong  in  the  room  which 
we  have  referred  to  as  "Store"  except  at  the  point 
"H-1"? 

A.  Only  right  in  this  area  above  the  office,  the 
partition  underneath  the  floor. 
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Q.  Did  you  find  any  evidence  of  burning  below 
the  wall  on  any  of  the  floors  ?  [447]  A.     No. 

Q.  Did  you  find  any  evidence  of  burning  over- 
head in  the  area  of  the  room  which  I  am  pointing 
to  which  has  been  referred  to  as  an  office  of  Dee 
Jensen  and  a  closet?  A.     Yes,  sir. 

Q.  Where  did  that  fire  come  from  that  was  in 
that  area? 

A.  It  crawled  through,  it  crawled  down  from 
the  roof  and  the  stairway  back  like  that  between 
partitions  of  the  ceiling. 

Q.  Was  this  room  which  was  marked  SW  com- 
pletely burned  in  the  sense  that  the  walls  and  the 
roof  and  the  ceiling  area  in  there  was  burned  ? 

A.    Yes,  sir, 

Q.  Was  there  any  e^^idence  to  indicate  that  the 
fire  had  progi-essed  overhead  from  the  room  SW  at 
the  south  end  of  that  room  over  the  top  of  the 
office? 

A.  Yes,  crawled  back,  back  over  into  this  area 
here,  crawled  through  and  underneath  the  partition 
which  was  made,  if  I  am  not  mistaken,  of  two-by- 
eights. 

Q.  Do  you  have  any  photogi'aph  of  that  particu- 
lar area  that  we  have  been  referring  to  as  the  over- 
head in  the  office?  A.     I  have  three,  sir. 

Q.     What  room  do  they  show  that  overhead? 

A.  That  shows  the  office,  or  the  overhead  of  the 
office,  plasterboard  dropping  down. 

Q.     That  is  the  upstairs  office  ?  [448] 

A.    Yes,  sir. 
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Mr.  Castro :  I  offer  it  in  evidence  as  Defendant's 
Exhibit  next  in  order. 

(The  photograph  referred  to  was  thereupon 
received  in  evidence  and  marked  Defendant's 
Exhibit  AE.) 
The  Witness:    This  shows  the  walls  of  the  office. 
Q.     (By  Mr.  Castro)  :    That  is  the  same  office  ? 
A.     That  is  the  same  office. 
Mr.  Castro :    I  ask  that  it  be  made  an  exhibit. 

(The  photograph  referred  to  was  thereupon 
received  in  evidence  and  marked  Defendant's 
Exhibit  AG.) 
The  Witness :    This  shows  the  partitions  adjacent 
over  here  to  the  office  upstairs. 

Q.  (By  Mr.  Castro) :  Facing  in  a  general 
northerly  direction"?  A.     Yes,  sir. 

Mr.  Castro:  I  offer  it  as  Defendant's  next  in 
order. 

(The  photograph  referred  to  was  thereupon 
received  in  evidence  and  marked  Defendant's 
Exhibit  AH.) 
Q.     (By  Mr.  Castro)  :    I  show  you  a  photograph 
taken  on  AugTist  10,  1956.  [449] 

The  Court:  Mr.  Castro,  I  would  say  that  the 
case  at  this  point  has  reached  the  point  where  there 
are  so  many  photograiihs  in  evidence  that  it  would 
take  a  jury  weeks  to  have  testimony  read  back  to 
them  to  find  out  what  every  photogTaph  of  these 
thirty  or  forty  odd  photographs  that  have  been 
offered  in  evidence  here  cover,  and  many  of  them 
are  duplicated.  I  think  the  case  could  have  been  cov- 
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ered  by  just  a  few  photographs  that  are  important. 
However,   you   can   cover   as  many   as   you   want. 
I  will  give  the  best  instructions  I  can  to  the  jury  at 
the  time  the  matter  goes  to  them  on  the  sul^ject. 

Mr.  Castro:  This  is  the  only  photograph  of  the 
area  of  the  closet  and  downstairs  office. 

The  Court:  It  may  be  the  only  photogTaph,  but 
the  question  is  the  materiality  of  all  the  photo- 
graphs, there  being  so  many  of  them. 

Mr.  Castro:  We  will  offer  it  in  evidence  as  De- 
fendant's Exhibit  next  in  order. 

(The  photograph  refeiTed  to  was  thereupon 
received  in  evidence  and  marked  Defendant's 
Exhi]>it  AT.) 

Q.  (By  Mr.  Castro)  :  In  the  debris  which  you 
found  at  the  end  of  the  bunker  and  in  the  wall  area 
did  you  find  any  containers  in  that  debris? 

A.    Yes,  sir. 

Q.     Wliat  container  did  you  find  in  that  debris? 

A.     I  found  a  gallon  can. 

Q.    Was  that  an  open-top  can? 

A.    An  open-top  can. 

Q.  Was  that  found  on  top  of  the  debris  or  was 
it  do\vn  in  the  debris? 

A.     It  was  on  top  of  the  debris. 

The  Court:  AA  I  think  is  the  one  you  are  look- 
ing for. 

Q.  (Mr.  Castro) :  You  took  a  specific  photo- 
graph on  that  question,  did  you? 

The  Court:     You  offered  a  photograph  in  evi- 
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denee  that  showed  the   diesel   engine   with   a   can 

there.  That  was  AA. 

Mr.  Castro :    That  was  another  photograph. 

The  Court :  I  thought  that  is  what  he  was  refer- 
ring to. 

Q,  (By  Mr.  Castro)  :  Will  you  designate  on  the 
diagram  the  approximate  location  of  the  can  that 
you  foimd  at  the  end  of  the  bunker? 

A.  I  would  say  right  in  this  area  here  (indicat- 
ing). This  is  suiDposed  to  be  the  sawmill.  The  diesel 
engine  sticks  out  here.  Right  in  that  area  here  (in- 
dicating). 

Q'.  Is  that  the  can  which  is  shown  in  Exhibit 
AA  ?  That  is  one  of  them  ?  A.     Yes. 

Q.  Did  you  find  another  can  in  the  debris  at  the 
end  of  the  [451]  bunker?  A.    Yes,  sir. 

Q.  Did  you  take  a  photograph  of  that  can  in 
position?  A.     Yes,  sir. 

Q.  Will  you  mark  the  general  location  of  that 
can? 

A.  On  the  opposite  side  of  the  diesel  engine  that 
sticks  out  from  the  saw^nill. 

Q.  Is  this  the  photograph  that  you  took  of  that 
can  in  position?  A.     It  is,  sir. 

Mr.  Castro:  I  offer  it  in  e^^dence  as  Defendant's 
Exhibit  next  in  order. 

(The  photograph  referred  to  was  thereupon 
received  in  evidence  and  marked  Defendant's 
Exhibit  AJ.) 

Q.  (By  Mr.  Castro)  :  Did  that  can  contain  any- 
thing ? 
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A.  Yes,  it  contained  a  rag  and  odors  of  diesel 
fuel  in  it, 

Q.     Was  that  an  open-top  can? 

A.     It  was,  sir. 

Q.  Did  you  find  any  container  of  fuel  in  the 
room  marked  "Kaiser"?  A.     Yes,  sir. 

Q.  What  did  you  find  in  the  room  marked 
"Kaiser"? 

A.  I  found  a  two-gallon  can  along  the  partition 
of  the  wall,  approximately  in  this  area  here.  [452] 

Q.  Will  you  put  an  X  there.  I  will  mark  that 
M-4.  Put  an  X  in  the  position  in  which  you  found 
the  one-gallon  can  with  the  rag  in  it  at  the  end  of 
the  bunker. 

A.     Right  there  (indicating). 

Q.  I  will  mark  that  with  a  circle  M-5,  and  the 
one-gallon  can  that  you  said  you  found  in  the  area 
of  the  diesel 

A.  If  you  designate  that  as  the  sawmill  motor 
that  sticks  out,  it  was  right  in  here. 

Q.  We  will  mark  that  M-6.  Was  the  container 
that  you  found  in  the  Kaiser  room,  the  two-gallon 
container  at  M-4,  was  it  open  or  closed? 

A.     It  was  closed. 

Q.  Did  you  find  or  did  you  look  at  the  gas  tank 
of  the  Kaiser  automobile  ?  A.    Yes,  sir. 

Q.    Was  the  cap  on  or  off  the  gas  tank? 

A.     The  cap  was  off. 

Q.    Did  you  find  any  containers  in  the  room  SW? 

A.    Yes,  sir. 
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Q,    What  containers  did  you  find  in  the  room 

SW? 

A,  One  50-gallon  drmn  with  gasoline  in  it  and 
with  a  pump  in  it. 

Q.  Was  the  loump  tightly  af&xed  or  had  it  been 
loosened?  A.     It  was  loosely, 

Q.  Did  you  find  a  five-gallon  container  any  place 
in  the  [453]  building?  A.     Yes,  sir. 

Q.    Where  did  you  find  the  five-gallon  container? 

A.    In  the  area  here  (indicating). 

Q.  Will  you  mark  an  X  there?  Designate  that  as 
M-7,  representing  the  five-gallon  container.  Was  it 
open  or  closed?  A.     It  was  open. 

Q.    What  did  it  contain? 

A.     It  had  odors  of  diesel  fuel  in  it. 

Q.  Did  you  find  any  other  containers  in  the 
building  with  fuel,  inflanunable  fuels  with  relation 
to  the  areas  we  have  been  talking  about? 

A.  Yes,  sir.  There  was  a  workbench  in  the  area 
in  here  that  had  an  open-top,  five-gallon  can  in  this 
area,  right  in  here,  adjacent  to  the  bench. 

Q.  Will  you  mark  that  v,^th  an  X.  Would  you 
designate  where  you  forald  this  50-gallon  can? 

A.     (Witness  indicating.) 

Q.  M-9.  Did  you  find  any  other  can  or  con- 
tainer with  inflammables  in  the  building? 

A.    Yes,  sir. 

The  Court :  Counsel,  I  do  not  want  to  be  critical, 
but  this  is  taking  an  inordinate  amount  of  time. 
You  could  ask  one  question  of  the  witness,  "Tell  us 
the  cans  you  found,"  and  he  could  answer  it  in  one 
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question  and  answer,  but  you  go  on  [454]  each  one 
separately  and  that  is  time-consiuning.  Can't  you  do 
it  all  in  one  question?  I  could  do  it. 

Mr.  Castro:  I  would  just  ask  the  witness  how 
many  cans  did  you  find  there  and  where  are  they 
located. 

The  Court :    And  he  can  answer  it  all  at  one  time. 
Q.     (By  Mr.  Castro) :     If  you  found  any  other 
cans,  will  you  designate  each  of  the  other  cans  that 
you  found? 

A.  There  were  cans  of  mavstic,  which  is  inflam- 
mable, on  the  floor  here  (indicating). 

Q.  Would  you  mark  an  X  there,  please,  and  put 
an  M-10  over  it? 

A.  There  were  a  few  inflammables  of  paint  over 
in  this  area  on  the  shelves  and  on  the  steel  stands 
that  were  in  here. 

Q.    You  are  indicating  in  the  store  part? 
A.    In  the   store,   yes.    There   were   some   piled 
along  the  shelving  here,  and  others  on  steel  stands 
that  were  in  this  area  here. 

Q.  Did  you  find  anything  ^vith  regard  to  the 
containers  in  the  storeroom  which  would  indicate  to 
you  that  they  had  contributed  to  the  fire  ? 

Mr.  Hilger:  I  ^vill  object  to  that  as  leading  and 
suggestive.  Just  ask  what  he  found  out  about  the 
cans. 

The  Court:  I  think  we  can  use  our  common 
sense.  If  you  have  a  fire,  and  the  fire  starts  going, 
and  there  is  some  inflammable  material  in  it,  the 
inflammable  material  is  [455]  going  to  burn. 
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Mr.  Castro :  That  is  just  the  point,  in  that  loca- 
tion. 

The  Court:  It  does  not  take  a  Philadelphia  law- 
yer to  decide  that.  He  has  stated  there  was  a  quan- 
tity of  paint  and  inflammable  oils  and  some  gaso- 
line and  some  oil  on  the  premises  at  the  time. 

Q.  (By  Mr.  Castro)  :  Were  the  paint  containers 
burned  uj)  in  the  storeroom? 

A.     No,  they  were  not. 

Q.  Were  the  other  inflammable  things  in  the 
storeroom  burned  up? 

A.     Not  all  of  them,  no. 

Q.  Will  you  go  ahead  and  designate  anything 
else  you  wish  in  relation  to  inflanmiables  ? 

A.  Well,  there  was  a  considerable  amount  of  oil 
— well,  let's  say  inflammables — that  could  add  fuel 
to  the  fire  in  the  area  they  had  been  working. 

Q.  (By  the  Court) :  What  do  you  mean  by 
that  ?  Do  you  mean  it  was  in  cans  ? 

A.  ISTo,  your  Honor,  it  would  be  through  working 
conditions,  running  the  sawmill  and  greasing. 

Mr.  Hilger:    Grease  and  dirt. 

Q.     (By  the  Court)  :    Greasing  material? 

A.     Yes,  sir.  [456] 

Q.     There  is  nothing  unusual  about  that,  is  there  ? 

A.     No,  sir. 

The  Court:  Why  do  you  take  up  time  on  that, 
then? 

Q.  (By  Mr.  Castro)  :  Have  you  designated  each 
of  the  items  that  you  deemed  unusual  in  finding 
out  the  cause  of  the  fire? 
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A.  With  the  exception  that  I  failed  to  point  out 
one  other  50-gallon  drum  which  sat  adjacent  to  the 
motor  of  the  sawmill. 

Q,  Are  there  any  other  items  that  you  felt  had 
any  significance  in  this  fire  with  regard  to  inflam- 
mables ? 

The  Court:  So  that  1  understand  what  he  is  talk- 
ing about,  there  was  merchandise  and  oil  in  there, 
in  this  building,  that  was  of  an  inflammable  nature. 
It  was  part  of  the  stock  in  trade. 

Q.     Isn't  that  rights  A.     Right,  sir. 

The  Court:  Why  do  we  have  to  take  up  time 
on  that?    There  is  nothing  wrong  about  a  man 

Mr.  Castro:  We  except  to  the  remarks  of  the 
Court  in  that  regard. 

The  Court:  I  am  just  trying  to  save  time.  It  is 
taking  an  inordinate  long  time  to  bring  out.  Wliat 
apparently  you  want  to  bring  out  is  the  witness' 
opinion  as  to  the  cause  of  the  fire.  Now,  why 
don't   you   ask   him  that? 

Q.  (By  Mr.  Castro)  :  Will  you  state  your  opin- 
ion as  to  [457]  the  cause  of  the  fire? 

A.     No,   I   cannot. 

Q.  Bid  you  form  any  opinion  at  all  as  to  whether 
the  inflammables  took  part  in  the  origin  of  the  fire? 

Mr.  Hilger:  I  object  to  that.  He  has  already 
answered  he  hasn't  got  an  opinion. 

The  Court:     Sustained. 

Q.  (By  Mr.  Castro)  :  Bid  you  find  any  indica- 
tion in  the  room  marked  SW  as  to  whether  the 
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flammables  had  been  placed  on  the  floor  of  that 
room  *? 

Mr.  Hilger:  I  olDJect  to  that  as  having  been 
asked  and  answered  and  covered. 

The  Court :  He  has  already  testified  as  to  where 
he  saw  the  various  cans  of  material  that  was  in- 
flammable in  the  place.  I  think  it  has  been  an- 
swered.    I  will  sustain  the  objection. 

Q.  (By  Mr.  Castro)  :  Did  you  fuid  any  indica- 
tion in  the  room  marked  SW  of  inflammables  that 
were  not  in  containers'? 

Mr.  Hilger:  I  object  to  that.  He  has  testified 
fully  as  to  all  the  inflammables.  By  "inflannnable" 
what  do  you  mean,  comisel?  A  piece  of  wood  will 
burn. 

The  Court:  I  will  sustain  the  objection  on  the 
ground  it  is  cross-examination  of  his  own  witness. 
The  witness  has  already  testified  that  he  has  no 
opinion  as  to  the  cause  of  the  fire.  [458] 

Mr.  Castro :  I  am  not  asking  him  as  to  his  opin- 
ion as  to  the  cause  of  the  fire,  your  Honor.  I  am 
asking  him  the  question  as  to  whether  he  found 
any  indication  of  inflammable  fluids  on  the  floor  of 
the  room  marked  *' Southwest"  which  were  not  in 
containers. 

Mr.  Hilger:  I  am  going  to  object  to  that  as 
being  too  indefinite.  What  is  an  inflanimable?  It 
can  be  a  piece  of  wood.  It  can  be  anything.  If 
it  is  liquid  and  not  in  a  container,  then  it  is  going 
to  run  all  over  everything  and  be  burned  up  in  the 
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fire.    What  do  you  mean  hy  an  inflammable,  comi- 

sel? 

The  Court:  I  have  sustained  tlie  objection.  I 
do  it  on  the  ground  that  there  has  to  be  an  end 
to  an  examination  at  some  time.  I  grant  counsel 
have  great  leeway  and  all  that,  but  in  view  of  the 
witness'  testimony  that  he  has  no  opinion  as  to  the 
cause  of  the  fire,  I  think  a  detailed  examination 
imduly  iDrolongs  the  matter. 

Q.  (By  Mr.  Castro) :  In  the  room  marked 
"Southwest"  did  you  find  any  heating  units  in  that 
room  ? 

Mr.  Hilger:     Any  what? 

Mr.  Castro:     Heating  units. 

A.     Heating  ? 

Q.     Yes.  A.     No. 

Q.  Like  stoves,  heaters,  or  anything  of  that 
kind.  [459]  A.     No,  sir. 

Q.  Did  you  find  any  gas  lines,  natural  gas,  bu- 
tane gas,  or  any  other  types  of  gas  lines  entering 
the  room  marked  ''Southwest'"?  A.     No,  sir. 

Q.  Did  you  find  any  indication  in  the  room 
marked  '"Southwest"  that  there  was  burning  right 
on  the  fioor  of  the  room '?  A.    Yes,  sir. 

Q.  In  what  area  did  you  find  the  floor  of  the 
room  burned?  A.     In  this  area  right  here. 

Q.  Will  you  mark  that  area  with  a  red  pencil? 
Will  you  also  mark  it  M-11?  Did  you  form  any 
opinion  as  to  the  cause  of  that  burning  on  the  floor 
there?  A.    Yes,  sir. 

Q.     What  was  your  opinion? 
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A.  There  must  have  been  fuel  added  to  it  on 
account  of  its  burning  deeply  underneath,  more 
so  than  on  top. 

Q.     What  type  of  fuel? 

A.  It  should  have  been  a  fuel  of  inflammable 
nature. 

Q.  Ordinarily  does  the  floor  of  a  room  burn  in 
a  fire  of  this  nature? 

Mr.  Hilger:  I  am  objecting  to  that  as  being 
entirely  too  indefinite  about  what  ordinarily  would 
happen.  If  he  wants  to  know  what  happened  in 
this  case 

Mr.  Castro:    I  will  withdraw  the  question. 

Q.  "\^'liat  is  there  about  that  type  burning  that 
indicates  to  [460]  you 

Mr.  Hilger:  I  will  object  to  that  as  leading  and 
suggestive.    Ask  him  what  it  indicates  to  him. 

Mr.  Castro:  If  you  want  to  ask  the  question,  I 
will  ask  it  that  way. 

Mr.  Hilger:    ''What  does  that  indicate  to  you?" 

The  Court:    He  did  not  finish  his  question. 

Mr.  Hilger:  If  he  had  been  allowed  to  finish  it, 
the  damage  would  have  been  done.  He  would  have 
led  and  suggested. 

The  Court:  I  think  this  witness  can  take  care 
of  himself. 

Q.  (By  Mr.  Castro)  :  What  was  the  significance 
of  the  burning  that  you  saw  in  the  floor  of  that 
area  M-11? 

A.  I  took  sawed  pieces  of  boards  out  of  the 
flooring  and  also  the  sill,  out  of  here  and  under- 
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neath.  After  cutting  this  out,  all  the  deep-seated- 
ness  of  the  burn  which,  in  testing  a  fire,  the  deep- 
seatedness  of  a  burn,  we  use  the  point  of  a  knife, 
and  all  of  it  seemed  to  be  on  the  underneath  area 
instead  of  on  the  top. 

Q.  Did  you  reach  any  conclusions  as  to  how  it 
happened  to  burn  in  that  manner  there? 

A.  It  would  have  had  to  have  some  type  of  fuel 
added  to  it  to  burn  that  deeply  in  that  area. 

The  Court:  If  there  were  fuel  spilled  on  the 
floor  that  would  cause  it,  wouldn't  it?  [461] 

A.  Not  necessarily,  your  Honor,  not  on  top.  It 
would  burn  on  top,  consume  the  fuel  on  top,  and 
then  what  was  underneath,  the  first  fire  would  take 
off  on  top,  namely,  and  consume  the  fuel;  but  the 
other  had  gone  down  through  the  floor,  rim  around, 
soaked  in  there,  and  would  cause  excessive  burning. 

Q.     You  mean  the  under  side  of  the  floor? 

A.    Yes,  sir. 

Q.     Was  that  the  ceiling  of  the  room  below? 

A.     No,  the  ground  floor. 

Q.     You  are  talking  about  the  ground  floor? 

A.     The  ground  floor. 

Q.     What  was  under  the  ground  floor? 

A.  Dirt — dirt  and  two-by-twelve — there  is  a 
floor  made  of  two-by-eight,  two-by-tens,  two-by- 
sixes,  two-by-twelves  put  on  six-by 

Q.  Is  there  room  for  someone  to  get  between 
the  floor  and  the  dirt?  A.     Not  very  well. 

Q.  Assuming  that  someone  put  some  liquid 
there,  how  would  they  do  that? 
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A.  Well,  they  would  watch  in  the  areas  where 
there  were  cracks  in  the  floor  and  pour  it  through 
the  cracks  of  the  floor. 

Q.  Some  of  it  would  get  on  the  top  as  well, 
wouldn't  it? 

A.  Yes,  but  in  the  area  where  it  is  on  top,  it 
would  have  a  faster  chance  to  evaporate  and  burn 
faster,  because  it  is  a  [462]  jDroper  mixture.  It  is 
like  your  automobile.  There  is  a  point  in  here,  if 
necessary,  if  you  don't  have  the  x>roper  mixture  in 
running  your  automobile,  your  car  won't  run  right. 
It  is  the  same  case. 

Q.  It  would  take  an  extraordinary  mind, 
wouldn't  it,  to  figure  out  if  you  poured  some  inflam- 
mable liquid  down  through  a  crack  in  the  floor 

Mr.  Castro:  I  do  not  think  it  would  take  any 
extraordinary  mind  to  figure  that  out.  All  they 
have  to  do  is  pour  it  on  top  of  the  floor. 

The  Court:  That  prompted  my  question.  If  it 
was  poured  on  top  of  the  floor,  the  top  would  burn, 
too. 

Mr.  Castro:  Yes,  it  would,  l3ut  it  didn't  buiTi 
as  deep  as  it  did  underneath. 

The  Court :    All  right.    Go  ahead. 

Mr.  Castro:  I  l)elieve  those  are  all  the  questions 
I  have  on  direct  examination. 

Mr.  Hilger :  May  I  have  Exhibit  X  through  about 
AJ  or  something. 

Cross  Examination 
Q.     (By  Mr.  Hilger) :    Is  that  a  true  picture  of 
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the  north  end  of  the  huilding  right  after  the  fire 

(handing  i^hotograph  to   witness)  ? 

A.     Yes,  sir. 

Mr.  Hilger:    I  introdnce  that  as  Plaintiff's  next 
[463]  in  order. 

(The  photograph  referred  to  was  thereupon 
marked  Plaintiff's  Exhihit  21.) 

Q.     (By  Mr.  Hilger)  :    Referring  to  Defendant's 
Exliibit  Z A.     Yes,  sir. 

Q.     That   is   lumber,    molding,    and    ashes    from 
same  located  in  the  west  part  of  the  building? 

A.     Yes,  sir. 

Q.     Defendant's  Y — that  likewise  is  lumber  and 
ashes  from  lumber  on  the  west  side  of  the  building? 

A.     Which  corner,  sir? 

Q.     In  the  west  half  of  the  building. 

A.     In  the  west  half  of  the  building? 

Q.     Yes.  A.     Yes. 

Q.    Defendant's  X — that  is  the  west  wall  of  the 
building,  isn't  it? 

A.     Yes,  sir,  facing  Third  Street. 

Q.     That  shows  the   southwest  wall,   or  does  it 
not?  A.     Of  that  front  door. 

Q.     It  does  not  show  this  portion  here,  does  it? 

A.     No,  sir. 

Q.     Except  partially  in  the  foreground? 

A.     Partially  in  the  foreground.  [464] 

Q.    Where  you  observe  the  stickers  in  the  ashes? 

A.     Yes,  sir. 

Q.     I  show  you  Defendant's  Exliibit  AC.     That 
is  more  lumber  and  redwood  in  the  west  portion 
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of  the  building,  looking  south  from  the  north  part 

of  the  building  towards  the  sawmill? 

A.  Yes,  with  the  exception  of  this,  Mr.  Hilger, 
which  fell  down  from  the  roof. 

Q.     Yes,  sir. 

Mr.  Hilger:  May  I  show  Exliibit  21  to  the  jury 
at  this  time,  your  Honor?  Pardon  me  one  moment 
before  I  do. 

Q.  That  is  lumber  lying  on  the  ground  there 
throughout  the  doorway  area,  isn't  it,  leading  into 
the  building?  A.     This  is  not  lumber. 

Q.     I  did  not  ask  you  about  that. 

A.     No,  but  I  want  to  make  my  statement  proper. 

Q.     I  asked  you  if  that  was  lumber  there. 

A.     Part  of  that  is  lumber  and  part  of  it  doors. 

Q.  And  that  is  lumber  that  you  can  see  leading 
back  into  the  building  there,  isn't  it?  It  appears 
to  be.  A.     It  appears  to  be,  yes. 

Q.  I  show  you  Defendant's  AGf.  That  is  the 
upstairs  office,  isn't  it?  A.    Yes,  sir. 

Q.     As  it  appeared  right  after  the  fire? 

A.    Yes,  sir.   [465] 

Q.  Perhaps  you  could  help  me  find  the  down- 
stairs office,  about  the  last  one  produced.  Defend- 
ant's AI.  That  is  this  comer  office  down  here,  is 
it  not,  on  the  downstairs?  A.     Yes. 

Q.  And  the  identification  tag  was  put  on  the 
bottom  right  of  the  picture.  Now,  then,  Mr.  Mc- 
Beth,  the  prevailing  wind  on  that  day  was  blowing 
from  this  direction,  wasn't  it? 

A.     The  northwest,  yes. 
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Q.  That  was  the  northwest  and  it  was  blowing 
towards  this  way  (indicating).  A.     Yes. 

Q.  It  would  be  natural  for  the  fire  to  l)e  travel- 
ing in  the  direction  the  wind  was  traveling,  correct? 

A.     Correct. 

Q.  And  it  would  be  natural  tot  it  to  be  travel- 
ing in  this  direction?  A.    Yes. 

Q.  The  roof  over  this  area  was  not  burned  off, 
was  it?  A.     Over  this  area? 

Q.  Over  this  area.  It  did  not  fall  in  and  col- 
lapse as  it  did  over  this  area? 

A.  I  think  you  will  fi,nd,  sir,  in  one  of  the  photo- 
graphs the  area  over  the  top  of  this  is  down. 

Q.  And  the  entire  area  over  here  is  down,  isn't 
it?  A.     No,  I  don't  think  so.  [466] 

Q.  Let  us  look  at  some  pictures.  Wliere  are  the 
plaintiff's  color  photos?  Mr.  McBeth,  you  recog- 
nize this  picture?  I  am  showing  you  Plaintiff's 
Exhibit  14.  I  think  that  was  taken  standing  over 
here  in  probably  the  southwest  corner  looking 
northeast  toward  the  part  that  is  behind  the  parti- 
tion.    Do  you  have  yourself  oriented  to  that? 

A.     There  is  the  partition,  yes. 

Q.  You  will  observe  the  roof  is  partially  gone, 
but  the  lumbers  thereof  are  still  in  place  over  the 
partitioned  area.  A.     Yes, 

Q.  And  you  will  observe  even  the  roof  lumbers 
are  collapsed  over  this  entire  area  here. 

A.     Yes,  sir. 

Q.    Do  you  observe  that?  A.    Yes,  sir. 
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Q.  The  heat  of  the  fire  would  follow  the  direc- 
tion of  the  wind  ordinarily,  wouldn't  it? 

A.     Yes. 

Q.  You  would  ordinarily  expect  the  greatest  heat 
to  be  on  this  side?  A.     Yes,  sir. 

Q.  In  fact,  it  was  so  hot  your  men  couldn't  get 
in  here.  They  had  to  come  around  over  to  make 
their  entrance?  A.     No,  sir. 

Q.  Do  you  think  the  first  hoses  came  through 
here  (indicating)  ?   [467]  A.     No,  sir. 

Q.  Were  you  there  when  the  first  hoses  went 
through  ? 

A.     No,  but  in  talking  to  our  men 

Q.  I  don't  want  to  know  what  you  talked  to 
your  men  about.  I  want  to  know  if  there  were  not 
three  or  four  hoses  taken  in  through  a  hole  that 
they  kicked  in  the  wall  through  here. 

A.     That  I  couldn't  answer,  sir. 

Q.  The  greatest  heat  of  the  fire  went  in  this 
direction?  A.    Yes,  sir. 

Q.  And  yet  the  roof  Imnbers  were  not  burned 
over  here  at  the  point  where  they  collapsed? 

A.     That  is  right. 

Q.     But  these  were  over  here?  A.     Yes. 

Q.  You  observed  a  50-gallon  drum  of  gasoline 
in  this  area?  A.    Yes,  sir. 

Q.  And  that  had  gasoline  in  it  after  the  fire, 
didn't  it?  A.     Yes,   sir. 

Q.     It  did  not  burn?  A.     Yes,  it  did. 

Q.     It  did  not  burn? 

A.     It  did  burn.     Not  completely,  though. 
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Q.  You  mean  the  gasoline  just  burned  partly 
and  quit?  A.     When  it  was  extinguished. 

Q.     Do  you  have  a  picture  of  that  can? 

A.     Yes.    You  took  it  away  from  me. 

Q.  That  50-gallon  drum  had  a  top  on  it,  didn't 
it,  and  had  a  pump  on  it? 

A.     It  had  a  pump  on  it. 

Q.  There  was  a  closed  50-gallon  dnmi;  it  wasn't 
sitting  there  without  a  top?  A.     No,  sir. 

Q.     And  it  had  a  pump  in  it? 

A.     Yes,  a  little  hand  pump. 

Q.     That  pump  had  a  hose  on  it? 

A.     Not  a  hose;  a  spout. 

Q.    A  spout?  A.    Yes. 

Q.  And  that  had  gasoline  in  it  after  the  fire, 
didn't  it?  A,     And  water. 

Q.     It  had  gasoline  in  it,  didn't  it? 

A.     Yes,  and  water  combined. 

Q.     And  the  gasoline  hadn't  burned,  had  it? 

A.     Some  of  it  had,  yes. 

Q.     Some  of  it  was  still  there  after  the  fire  ? 

A.  I  grant  you,  sir,  but  still  some  of  it  had 
burned. 

Q.  You  did  not  put  out  the  fire  in  that  area, 
did  you  ? 

A.     I  was  working  in  the  area,  sir. 

Q.  I  thought  you  crawled  on  your  hands  and 
knees  over  here.   [469] 

A.  Mr.  Hilger,  you  must  remember  I  am  all 
through  there.  It  is  necessary  for  me  to  go  every 
place. 
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Q.  I  thought  that  was  the  hottest  part  of  the 
fire,  Mr.  McBeth.  A.     It  was. 

Q.     So  it  did  not  iDiirn  the  gasoline  in  that  drum  ? 

Mr.  Castro:  The  question  has  been  asked  and 
answered. 

The  Court:    Yes,  it  has. 

Q.  (By  Mr.  Hilger)  :  You  say  you  found  a  rag 
in  a  can  over  in  this  direction.  A.     Yes,  sir. 

Q.    And  the  rag  was  not  burned? 

A.    Yes,  it  was. 

Q.     You  meant  you  found  the  remains  of  a  rag? 

A.     The  remains  of  a  rag. 

Q.     Was  that  in  the  can?  A.     Yes,  sir. 

Mr.  Hilger:     I  think  that  is  all. 

Redirect  Examination 

Q.  (By  Mr.  Castro)  :  Mr.  McBeth,  I  show  you 
a  photograph  taken  on  August  10th.  Does  that 
show  any  portion  of  the  roof  of  this  building? 

A.     Yes,  sir. 

Q.     What  portion  of  the  roof  does  that  show? 

A.  It  shows  the  west  side  and  the  center  of  the 
building. 

Q.  Does  that  show  the  roof  extending  right  over 
the  center  partition  between  the  two  halves  of  the 
building?  A.     Approximately,  yes. 

Q.  Does  that  show  the  area  where  the  roof  came 
through?  A.     Yes,   sir. 

Q.  Is  that  the  only  area  in  which  the  roofing 
came  through  the  roof  as  shown  in  that  photo- 
graph ? 
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A.     Yes,  to  the  best  of  my  knowledge,  it  is. 

Mr.  Castro :    I  offer  that  photograi^h  in  evidence. 

Mr.  Hilger:  May  I  see  it  first,  counsel?  Pretty 
poor  photograph,  but  I  don't  suppose  it  is  objec- 
tionable. 

Mr.  Castro:  Let  the  jury  decide  whether  it  is 
a  poor  photograph, 

(The  photograph  referred  to  was  received 
in  evidence  and  marked  Defendant's  Exhibit 
AK  and  passed  to  the  jury.) 

Q.  (By  Mr.  Castro)  :  I  show  you  a  jihotograph 
taken  August  10th,  1956.  What  portion  of  the  roof 
does  that  show? 

A.  That  shows  the  east  side,  the  center  of  the 
building  towards  the  front  of  the  office. 

Q.  Referring  to  the  section  to  which  I  am  now 
pointing  on  the  diagram,  was  that  the  condition  of 
the  oil  following  the  fire?  A.     Yes,  sir.  [471] 

Mr.  Castro:  I  offer  it  as  Defendant's  Exhibit 
next  in  order. 

(The  photograph  referred  to  was  thereupon 
received  in  evidence  and  marked  Defendant's 
Exhiljit  AL  and  passed  to  the  jury.) 

Q,  (By  Mr.  Castro)  :  Since  the  fire  has  some 
of  this  roof  fallen  in? 

A.     Yes,  sir,  due  to  windy  conditions. 

Q.  Do  you  know  when  the  colored  photographs 
were  taken  that  were  shown  you? 

A.     The  colored  ones? 

Q.     Were  you  shown  them? 

Mr.  Hilger:    I  think  it  was  Plaintiff's  14. 
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Q.  (By  Mr.  Castro)  :  Was  this  after  the  fire 
and  after  the  wind  had  blown  part  of  the  roof 
down? 

Mr.  Hilger:    I  object  to  that.    He  has  not  stated. 

A.     That  was  not  directly  after  the  fire,  no,  sir. 

Mr.  Castro:  May  we  have  the  date  when  these 
colored  photographs  were  taken,  counsel? 

Mr.  Hilger.    Yes.    They  were  taken  in  August. 

Mr.  Castro:     What  year? 

Mr.  Hilger:  1956,  shortly  after  the  proof  of  loss 
was  filed. 

Mr.  Castro:     Who  was  the  photographer? 

Mr.  Hilger:  David  Hoppe  of  the  Eureka  news- 
papers. [472]  They  were  printed  in  Portland  three 
or  four  weeks  prior  to  the  trial. 

Q.  (By  Mr.  Castro)  :  Reference  was  made  to  a 
photo  of  the  upstairs,  AG.  Does  that  show  the 
type  of  a  desk  in  the  upstairs  office? 

A.    Yes,  it  does. 

Q.  What  was  on  top  of  that  desk  when  you  took 
the  photograph? 

A.  The  only  thing  I  could  see  was  some  papers 
with  some  burned  edges  on  them. 

Q.  Was  there  any  debris  from  the  ceiling  ]Dlas- 
terboard  there? 

A.     Yes,  sir,  it  shows  right  here  in  the  picture. 

Q.     Do  you  know  what  a  ledger  book  is? 

A.    Yes,  sir. 

Q.  Was  there  any  evidence  of  a  ledger  book  on 
top  of  that  table? 

A.     To  the  best  of  my  knowledge  there  was  not. 
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Mr.  Castro:  I  believe  those  are  all  the  questions 
I  have,  your  Honor. 

The  Coui-t:  Is  that  all,  counsel?  I  would  like 
to  excuse  this  witness  unless  you  have  some  more 
questions. 

Mr.  Hilger:  I  would  like  to  look  at  these  two 
pictures  of  the  upstairs  office  for  a  moment. 

The  Witness:  Your  Honor,  he  has  some  other 
photos  of  mine.  When  he  gets  through  I  would 
like  to  have  them  back. 

Mr.  Hilger:  Yes,  surely,  as  soon  as  I  finish 
here.   [473] 

Recross  Examination 

Q.  (By  Mr.  Hilger)  :  Are  these  all  the  photos 
that  you  took,  Mr.  McBeth? 

A.     Yes,  sir,  they  were  all  that  I  took. 

Q.  It  seems  to  me  I  saw  another  one  of  the 
upstairs  office  yesterday,  two  or  three  shots  of  that. 

A.  No,  there  were  two.  The  other  one  I  think 
you  saw,  Mr.  Hilger,  if  you  will  give  me  permis- 
sion, I  will  point  it  out,  showing  the  i:)artition  in 
the  office.     Somebody  has  it  in  evidence. 

Q.     I  have  in  mind  the  one  that  shows  the  desk. 

A.  To  prove  the  point,  that  is  all  the  photos  I 
have.    I  have  the  small  ones. 

Q.  I  don't  doubt  your  word,  Mr.  McBeth.  I 
just  wanted  to  make  sure,  because  I  observed  some- 
thing in  one  of  the  photos  I  saw  yesterday. 

A.     Yes,  sir,  I  remember  your  observation. 

Q.     That  I  don't  see  here  at  the  moment,  con- 
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cerning  a  couple  of  steel  loops  that  would  be  in 

a  loose  binder. 

A.  I  remember  your  observation.  The  same 
photo  there.    That  is  the  one  you  saw  outside. 

Mr.  Hilger:  I  have  no  further  questions  of  the 
witness. 

The  Court:    You  may  be  excused.    We  will  take 
the  morning  recess  now,  members  of  the  jury, 
(Recess.)   [474] 

NAT  ALLEN 

called  as  a  witness  on  behalf  of  the  defendant,  being 
first  duly  sworn,  testified  as  follows : 

The  Clerk:  Please  state  your  name  to  the  Court 
and  jury.  A.     Nat  Allen. 

Direct  Examination 

Q.  (By  Mr.  Castro)  :  Where  do  you  make  your 
home,  Mr.  Allen?  A.     In  Eureka. 

Q.     Married  man,  family  there? 

A.    Yes,  sir. 

Q.  And  you  have  lived  in  that  area  about  how 
long?  A.    About  three  years. 

Q,     In  June,  1956,  were  you  living  in  Eureka? 

A.     In  1956. 

Q.     That  is  a  year  ago  last  June. 

A.     Yes,  sir. 

Q.     Were  you  employed  at  that  time? 

A.     Yes,  sir. 

Q.    Where  were  you  employed? 

A.  Employed  by  the  George  C.  Jacobs  Com- 
pany, Eureka. 
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Q.  You  are  acquainted  with  the  Eureka  Lumber 
Company  building?  A.    Yes,  sir.  [475] 

Q.  Where  is  the  George  C.  Jacobs  Company 
with  relation  to  that  building? 

A.  Well,  it  was  eater-cornered  and  over  a  block, 
corner  to  corner,  actually. 

Q.     What  type  of  work  did  you  do? 

A.  I  did  the  sales  on  building  material,  hard- 
ware, paint,  millwork. 

Q.    How  long  have  you  been  in  that  line  of  work  ? 

A.     Oh,  roughly  eleven  or  twelve  years. 

Q.  At  the  present  time  what  is  your  employ- 
ment in  the  City  of  Eureka. 

A.  I  am  employed  by  Montgomery  Ward  as  an 
outside  ])uilding  material  man. 

Q.     Have  you  had  experience  with  lumber? 

A.     Yes,  sir. 

Q.     With  redwood  molding?  A.     Yes,  sir. 

Q.     Fenceboards?  A.     Yes,  sir. 

Q.  Do  you  recall  a  fire  which  occurred  at  the 
Eureka  Lumber  Company?  A.    Yes,  sir. 

Q.  Following  that  fire  were  you  contacted  by  a 
Mr.  McMullin  of  the  (xeneral  Adjustment  Bureau 
in  the  City  of  Eureka?  A.     Yes,  sir.  [476] 

Q.  Did  he  request  you  to  do  anything  with  re- 
gards to  the  building? 

A.  He  asked  me  to  take  an  inventory  of  l^uild- 
ing  material  in  the  building. 

Q.  Did  you  then  proceed  to  take  an  inventory 
of  the  things  in  the  building?  A.     Yes,  sir. 

Q.     Can  you  give  us  the  date  that  you  took  the 
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inventory?  A.     I  took  it  on  9/30. 

Q.     1956?  A.     1956. 

The  Court:     September  SOth? 

A.    Yes,  sir. 

Q.  (By  Mr.  Castro)  :  Was  anybody  with  you 
when  you  took  it?  A.     No,  sir. 

Q.     Did  you  reduce  that  inventory  to  writing? 

A.     Yes,  sir. 

Q.  Did  you  put  down  the  quantity  of  each  item 
that  you  found?  A.     Yes,  sir. 

Q.  Did  you  put  down  the  wholesale  price  for 
each  item  that  you  found?  A.    Yes,  sir. 

Q.  Did  you  recently  have  handed  you  a  copy 
of  the  proof  of  [477]  loss  in  this  case? 

A.     Yes,  sir. 

Q.  Have  you  received  that  proof  of  loss  with 
regards  to  the  inventory  that  you  took? 

A.    Yes. 

Q.  Do  you  have  your  written  inventory  with 
you?  A.     Yes,  sir. 

Q.  Do  you  have  a  copy  of  the  proof  of  loss 
which  I  gave  you?  Did  your  inventory  include 
the  portable  sawmill  which  was  in  the  building? 

A.     No,  sir. 

Q.  Did  your  inventory  include  all  items  which 
you  saw  in  the  building  except  the  portable  saw- 
mill? A.     Except  for  the  machinery. 

Q.  Would  you  indicate  what  you  mean  by  ma- 
chinery ? 

•    A.    Well,  the  portable  sawmill,  and  I  think  there 
was  some  other  motors  and  things  out  in  that  area. 
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Q.     I  am  referring  to  stock  in  trade. 

A.     Yes,  sir. 

Q.  Did  your  inventory  include  the  Imnber  which 
you  saw  inside  the  shed  building?         A.     Yes,  sir. 

Q.     How  ordinarily  is  molding  measured"? 

A.     Generally  it  is  measured  by  molding  inch. 

Q.     Do  you  find  it  measured  by  board  feet  ?  [478] 

A.     Yes,  sir,  on  the  inventory. 

Q.  How  did  you  make  your  determination  as  to 
the  material  that  you  found  there  in  the  way  of 
molding  ? 

A.  Well,  I  counted  it  as  accurately  as  I  could, 
what  I  saw,  what  I  could  actually  fi.nd  in  the  line 
of  moldings,  in  the  line  of  lumber. 

Q.  With  reference  to  molding  did  you  measure 
it  in  lineal  foot  or  board  feet"? 

A.     I  measured  it  in  molding 

The  Court:  Counsel,  may  I  interrupt  to  ask  you 
a  question  for  the  purpose  of  expedition? 

The  inventory  which  you  made  was  of  all  the 
material,  all  the  stock  which  was  in  this  place, 
irrespective  of  whether  it  was  damaged  or  not,  or 
only  the  material  that  was  not  damaged? 

A.     I  took  it  all. 

Q.  You  inventoried  everything  that  you  saw 
there  that  was  either  damaged  or  undamaged? 

A.    Yes,  sir. 

Q.  (By  Mr.  Castro) :  What  did  you  find  there 
either  damaged  or  undamaged  with  relation  to  red- 
wood molding?    The  mmiber  of  feet  first. 
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A,  In  lineal  feet  of  molding  I  fomid  roughly 
twenty — about  2800  lineal  feet. 

Q.     What  does  that  amount  to  in  board  feet? 

A.  In  board  feet  between  seven  and  eight  him- 
dred  board  feet,  [479]  if  you  had  it  in  the  form  of 
boards. 

Q.  The  proof  of  loss  calls  for  approximately 
66,000  board  feet.  That  would  amount  to  what  in 
lineal  feef? 

A.  Well,  your  average  moldings  will  run  prob- 
ably out  of  one  by  two  or  one  by  three,  so  convert- 
ing that  to  board  feet,  you  would  have  roughly 
up  to  a  quarter  of  a  million  lineal  feet  or  molding 
inches. 

Q.  As  against  the  2800  that  you  found  in  dam- 
aged and  undamaged  material?  A.     Yes. 

Q.     Did  you  find  some  fenceboard? 

A.     Yes,  sir. 

Q.     Either  damaged  or  imdamaged? 

A.    Yes,  sir. 

Q.  What  amount  of  board  feet  did  you  find  of 
fenceboard  damaged  or  undamaged? 

A.     I  put  it  down  as  600  board  feet. 

The  Court:  When  you  refer  to  damaged  lumber 
what  do  you  mean?  Lvmiber  that  was  damaged 
by  some  way  in  fire  or  water  but  was  callable  of 
measurement?  A.     Yes,  sir. 

Q.     I  suppose  some  of  it  was  buriied  up. 

A.  The  ends  might  be  burned  or  charred.  You 
knoAv,  it  was  all  jumbled  up.    I  just  estimated  what 
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it  amounted  to   as  closely  as   1   could,   what  was 

actually  there.   [480] 

Q.  (By  Mr.  Castro) :  Did  you  find  any  other 
types  of  lumber  in  the  building,  in  the  shed? 

A.  I  found  a  little  bit  of  V-rustic,  which  is  a 
panel  or  pattern,  siding  pattern,  about  a  hundred 
board  feet  of  it,  and  I  found  some  one-by-two  which 
might  be  called  batton  strips  or  something  of  that 
nature.  There  was  about  a  hundred  feet  of  that. 

Q.  Were  you  able  to  identify  or  measure  any 
other  types  of  boards  there?  A.    No,  sir. 

Q.  So  I  may  imderstand  and  the  jury  may  un- 
derstand, this  is  what  is  inside  the  building  as  dis- 
tinguished from  the  exterior  of  the  building? 

A.    Yes,   sir. 

Q.  You  made  no  estimate  on  things  outside  the 
building?  A.     No,  sir. 

Q.    Did  you  find  any  plyboard? 

A.     No,  sir. 

Q.     Did  you  find  any  pine  molding? 

A.    Yes,  sir. 

Q.     How  much  pine  molding  did  you  find? 

A.  The  pine  molding  I  found  was  in  the  back 
room  with  the  doors  —  I  haven't  run  it  clear  out 
here— 300,  600— about  600  feet,  it  seems. 

Q.     That  is  board  feet?  [481] 

A.     Lineal  feet. 

Q.     And  in  board  feet  that  would  be  about  what? 

A.     About  150  board  feet. 

Q.    Where  did  you  find  that  pine  molding? 
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A.  In  the  back  room  where  the  doors,  windows 
and  drains  were  stored. 

Q.  What  was  the  condition  of  the  pine  molding 
as  to  whether  it  would  be  usable  or  saleable  ? 

A.  It  was  pretty  dirty.  It  had  been  wet,  of 
course.  I  suppose  you  could  salvage  it  and  use  it  for 
a  painted  mold,  if  you  wanted  to  paint  it,  but  it 
wouldn't  be  very  valuable. 

Q.  Did  you  find  any  roofing  squares,  plastic 
asphaltic  roofing  squares'?  A.     Yes. 

Q.    Where  did  you  find  those? 

A.  There  was  some  in  a  small  storage  room  up 
where  the  mill  was,  and  there  were  a  few  bundles 
in  the  front  room,  if  I  remember  right,  which  had 
been  used  evidently  for  display. 

Q.  How  was  that  merchandise  packed  or  ship- 
ped? 

A.  Shingles  are  packed  in  bimdles.  Asphalt 
shingles  are  packed  in  bimdles,  three  bimdles  to  the 
square,  and  the  shingles  are  laid  together  length- 
ways and  then  wrapped  with  a  paper  and  a  wire 
binder  which  ties  them  together,  holds  them  to- 
gether. 

Q.  Do  those  asphalt  shingles  packed  in  that 
manner  burn  up  so  that  you  can't  find  track  of 
them  in  a  fire  of  this  type  ?  [482] 

A.    I  don't  see  how  they  could  completely  burn. 

Q.  Did  you  look  for  the  metal  wiring  that  is 
used  to  bind  them?  A.    Yes,  sir. 

Q.    Did  you  find  any  of  that  in  the  areas  where 
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you  found  the  material?  A.     No,  sir. 

Q.    How  many  did  you  find  altogether? 

A.     Of  shingles? 

Q.    Yes,  the  plastic  shingles. 

A.  There  were  four  squares  in  the  shed  and  I 
think  there  were  two  or  three  squares  in  the  win- 
dow. 

Q.     The  proof  of  loss  called  for  how  many? 

A.     200  squares. 

Q.  With  reference  to  the  other  items  in  the 
proof  of  loss,  did  your  inventory  pretty  well  agree 
so  far  as  the  quantity  of  items  were  concerned? 

A.  In  the  store  part  of  it,  yes,  sir.  It  was  fairly 
close. 

Q.  Is  there  any  other  respect  that  your  inven- 
tory does  not  agree  in  quantity  other  than  the  ones 
you  have  indicated  so  far? 

A.  Just  small  items.  I  mean  I  noticed  one  place 
they  have  tv/o  packages  of  a  certain  water  putty, 
and  I  had  only  one  or  something  to  that  effect.  But 
it  didn't  amount  to  much  in  dollars  and  cents. 

Q.  Did  you  then  price  out  the  items  which  you 
have?  [483]  A.    Yes,  sir. 

Q.    What  prices  did  you  use? 

A.  Well,  I  used  wholesale  or  cost  prices,  as  near 
as  possible.  Some  of  the  items  I  couldn't  chase 
down,  but  I  did  the  best  I  could. 

Q.  With  reference  to  a  business  operated  such 
as  the  Eureka  Lumber  Company  or  Jacobs  for 
whom  you  were  working,  does  the  retailer  buy  those 
things  at  cost  prices  or  wholesale  prices? 
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A.     Yes,  sir. 

Q.    What  did  your  prices  total  ■? 

A.     They  totaled  up 

Mr.  Hilger:  Are  you  going  to  offer  this  docu- 
ment in  evidence?  If  so,  I  am  going  to  object  to  it. 

Mr.  Castro:  I  am  trying  to  expedite  it,  Your 
Honor. 

Mr.  Hilger:  His  inventory  would  be  the  best 
evidence  of  what  it  might  total. 

The  Court:  Do  you  want  to  offer  this?  Is  there 
any  objection  to  his  offering  the  inventory? 

Mr.  Hilger:    I  have  no  objection. 

Mr.  Castro:  Certainly.  I  would  be  glad  to  offer 
it,  Your  Honor.  It  consists  of  eight  pages. 

The  Witness:    I  didn't  count  them. 

Q.  (By  Mr.  Castro) :  You  marked  each  of  your 
pages?  A.    Yes. 

Q.  Will  you  check  through  to  be  sure  you  have 
the  entire  [484]  inventory?  A,    Yes,  sir. 

Q.     Did  you  total  those  eight  sheets  ? 

A.    Yes,  sir. 

Q.    What  was  the  total?  A.     $2,420.30. 

Mr.  Castro :  I  offer  it  in  evidence  as  Defendant's 
Exhibit  next  in  order. 

(The  document  referred  to  was  thereupon  re- 
ceived in  evidence  and  marked  Defendant's  Ex- 
hibit AM.) 

Q.  (By  Mr.  Castro)  :  Does  that  total  of  $2,400 
include  the  liunber  that  you  have  related  as  having 
found  there?  A.    Yes,  sir. 
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Q.  Did  you  find  any  evidence  of  any  linoleum 
tile?  A.     No,  sir. 

Q.  With  reference  to  the  fence  boards  that  you 
saw  there,  did  you  grade  those  fence  boards'? 

A.  Well,  the  ones  that  I  could  see,  I  could 
roughly  tell  a  fair  grade  on  them.  It  is  pretty  diffi- 
cult unless  you  see  them,  quite  a  few  of  them,  but 
I  judge  the  grade  to  be  about  a  No.  3. 

Q.     In  dollars  and  cents  what  does  that  mean  ? 

A.  Well,  No.  3  redwood  lumber,  which  I  assume 
was  green,  would  probably  have  a  value  at  that  time 
of  between,  oh,  $60  and  $80  a  thousand.  [485] 

Q.  In  going  through  the  inventory  did  you  note 
any  items  where  retail  prices  were  charged  rather 
than  wholesale  prices  ?  A.     Yes,  I  noted  a  few. 

Q.    Would  you  read  those  items  off,  please? 

A.  Well,  foimdation  bolts,  for  instance,  were 
put  in  at  15  cents  each.  There  were  250  of  them.  I 
think  I  had  230  or  something.  That  is  a  retail  price. 

Q.     What  is  the  wholesale  price? 

A.  Wholesale  was  seven  or  eight,  depending  on 
how  you  buy  them. 

Q.     That  is  cents? 

A.  Yes,  sir.  Pabco  roof  coating  put  in  at  $1.10 
a  gallon.  That  is  approximately  a  good  retail  price 
for  it.  It  generally  costs  aroimd  75,  74. 

There  was  a  vent  and  wall  window  put  in  a 
double  imit,  put  in  at  $54.  I  imagine  most  manu- 
facturers furnish  those  at  approximately  cost  to 
get  them  on  the  floor.  I  imagine  it  should  cost 
aroimd  $20,  $25. 
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There  was  a  four-foot  metal  kitchen  cabinet  in 
a  sink  in  for  $145.  It  could  cost — normally  it 
shouldn't  be  that  much.  That  is  the  retail  price. 
Most  of  them  retail  for  around  $100  to  $110  now. 
So  even  assimiing  the  higher  price  it  is  still  too 
high. 

Q.     What  was  the  wholesale  price,  approximately  ? 

A.     I  would  say  about  $80  or  $90.  [486] 

Q.     Is  there  any  other  item  that  you  noted  there  ^ 

A.  I  didn't  dig  through  to  get  them  all  one  after 
another,  but  those  are  the  main  ones  I  noticed. 

Q.     Did  you  note  an  item  there,  a  double  sink? 

A.  I  didn't  run  across  that  particularly.  You 
aren't  referring  to  that  four-foot  metal  cabinet 
sink,  are  you"? 

Q.     I  believe  there  was  a  price  of  $51. 

A.  Yes,  double  sink.  Yes,  you  have  it  for  $45. 
That  is  practically  a  retail  price.  It  should  be 
around  not  more  than  thirty. 

Q.  Does  that  pretty  well  cover  the  items  in 
which  you  found  retail  prices?  A.    Yes,  sir. 

Mr.  Castro :  I  believe  those  are  all  the  questions 
I  have  on  direct  examination,  Your  Honor. 

Cross  Examination 

Q.  (By  Mr.  Hilger) :  Mr.  Allen,  your  inven- 
tory includes  only  the  items  which  you  were  capa- 
ble of  identifying  at  the  time  you  took  your  inven- 
tory, is  that  correct?  A.    Yes. 

Q.  Anything  that  would  have  been  consumed  by 
the  fire  or  pushed  aroimd  and  broken  up  into  bits 
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and  pieces  prior  to  your  arrival,  of  course,  you  did 

not  coimt?  A,     No,  sir. 

Q.  Your  inventory  did  not  cover  the  welder, 
did  it?   [487]  A.     No,  sir. 

Q.     It  did  not  cover  the  electric  motor,  did  it  % 

A.     No,  sir. 

Q.     Or  either  of  them  so  far  as  that  goes? 

A.     No,  sir. 

Q.     Nor  did  it  include  the  portable  chainsaw? 

A.     No. 

Q.     Or  planer  heads  or  knives?  A.     No. 

Q.     Nor  did  it  include  the  portable  sawmill  ? 

A.     No,  sir. 

Mr.  Hilger:     I  think  that  is  all.  Thank  you. 

The  Court :    Is  that  all,  coimsel  ? 

Mr.  Castro:    Just  one  question. 

Redirect  Examination 

Q.  (By  Mr.  Castro)  :  On  the  list  of  items  which 
were  on  the  proof  of  loss  under  items  called  plumb- 
ing, such  as  ells,  and  things  of  that  kind 

A.    Yes,  sir. 

Q.    Were  those  in  a  usable  condition? 

A.  Yes,  they  could  be  used.  They  would  not  be 
worth  their  full  value.  There  were  spots  of  mst  and 
things  like  that. 

Q.  They  had  not  been  taken  care  of  at  the  time 
you  saw  them  on  September  30th? 

A.     No,  sir.  [488] 

Mr.  Castro:    Those  are  all  the  questions  I  have. 
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The  Court:    Do  you  have  another  witness'? 

Mr.  Castro:  I  had  two  more  scheduled  for  this 
morning.  They  were  planning  to  come  by  Southwest 
Airlines.  They  are  not  here.  They  should  have  got-^ 
ten  in  here  by  quarter  to  ten. 

The  Court:  They  are  probably  delayed.  You 
have  just  two  more  witnesses? 

Mr.  Castro:  I  have  three  local  witnesses  that  I 
can  put  on  after  limch.  They  are  short  witnesses.  I 
have  four  of  them  that  I  can  put  on  after  lunch. 

The  Court:  We  had  better  recess  then  until  two 
o'clock. 

It  seems  fairly  obvious  we  can  complete  the  testi- 
mony this  afternoon. 

Mr.  Castro:  I  have  only  one  witness  who  can- 
not be  available  until  Monday  morning  and  who  will 
take  possibly  fifteen  minutes. 

The  Court:  Maybe  you  might  cover  that  by  stip- 
ulation possibly. 

Mr.  Castro:  It  is  in  relation  to  these  two  mo- 
tors. 

Mr.  Hilger:    You  mean  the  value? 

Mr.  Castro:  No,  that  they  were  owned  by  Hill 
&  Morton. 

The  Court:  I  do  not  force  this  on  anyone,  but 
Avhy  [489]  don't  you  discuss  that  with  counsel?  If 
we  complete  the  evidence  today,  then  on  Monday  we 
can  start  mth  the  argument. 

(Thereupon  an  adjournment  was  taken  until 
2:00  o'clock  p.m.)   [489-A] 


Hyrum  Jensen  471 

Afternoon  Session— 2:00  O'clock  P.M. 

JOHN  R.  DRISCOLL 

called  as  a  witness  on  behalf  of  the  defendant,  being 
first  duly  sworn,  testified  as  follows: 

The  Clerk:    Will  you  please  state  your  name? 

A.     My  name  is  John  R.  DriscoU,  Jr. 

Direct  Examination 

Q.  (By  Mr.  Castro)  :  Where  do  you  make  your 
home,  Mr.  Driscoll*? 

A.     At  916  Union  Street,  Alemeda. 

Q.     Are  you  employed  by  anyone? 

A.  I  am  employed  by  Simpson  Redwood  Com- 
pany, 235  Montgomery  Street,  San  Francisco. 

Q.     In  what  capacity  are  you  employed? 

A.  I  am  regional  sales  supervisor  in  the  eleven 
western  States. 

Q.  And  do  you  appear  here  today  as  a  result  of 
a  subpoena  being  directed  to  your  employer? 

A.     That  is  correct. 

Q.  And  that  subpoena  requested  you  to  produce 
certain  records  today? 

A.     That  is  correct. 

Q.     Have  you  brought  those  records  with  you? 

A.     I  have.  [490] 

Q.  May  we  see  them  at  this  time,  please.  Wliat 
records  have  you  brought  with  you  ? 

A.  I  brought  invoices  of  sales  of  Imnber  sold  to 
Hill  &  Morton,  Incorporated,  and  shipped  to 
Eureka  Lumber  Company  from  August  1,  1955,  to 
June  25,  1956,  including  shipments  reflected  in  in- 
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Yoices  8741,  9429,  9931,  10693,  10805,  11039,  11064, 
12327,  12261,  13018,  13129,  which  invoices  were  re- 
corded in  the  subpoena. 

Q.  Is  the  Simpson  Lumber  Company  a  succes- 
sor in  interest  of  the  Eureka  Redwood  Lumber 
Company  ? 

A.  The  Simpson  Redwood  Company  acquired 
the  properties  of  the  M.  &  M.  Woodworking  Com- 
pany, which  included  the  Eureka  Redwood  Lumber 
Company. 

Q.  Did  you  find  amongst  the  sales  records  any 
record  showing  a  direct  sale  from  Eureka  Redwood 
Company  to  the  Eureka  Lumber  Company? 

A.  I  have  not  perused  the  invoices,  merely 
brought  them  here,  but  at  a  glance  and  for  your 
information  it  might  indicate  that  our  invoices  were 
directed  to  Hill  &  Morton,  Incorporated,  and  show 
the  Eureka  Liunber  Company  at  Eureka,  California. 

Q.  In  those  ii>voices  which  invoices  cover  red- 
wood molding? 

A.  It  is  not  indicated  at  a  fast  glance  or  at  the 
invoices  that  this  redwood  lumber  was  shipped  as 
redwood  molding.  However,  redwood  Imnber,  either 
rough  or  surfaced,  may  be  purchased  as  molding 
stock.  We  did  not  invoice  it,  just  glancing  through 
here,  as  molding  stock.  [491] 

Q.  Did  you  find  any  reference  in  your  records 
to  a  shipment  or  shipments  of  kiln-dried  molding 
stock  to  the  Eureka  Lumber  Company  ? 

A.     I   will   have   to   glance   through   these   very 
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briefly.  Offliand  the  first  invoices  noted  here  indi- 
cate green  California  redwood.  On  the  other  hand, 
there  is  the  one  wliich  states  California  redwood.  It 
does  not  indicate  whether  it  is  air-dried,  air-sea- 
soned or  green. 

Q.  The  one  indicating  California  redwood  is  in- 
voice No.  8741. 

A.     The  one  I  am  looking  at  is  10693. 

Q.     Of  what  date  ?  A.     January  9,  1956. 

Q.  Do  you  find  any  other  that  would  indicate 
to  you  that  there  was  dried  molding  shipped? 

A.  I  might  say  this,  with  a  rapid  glance  here — 
these,  of  course,  you  can  take  a  double  look  at — 
I  do  not  see  any  that  indicates  that  the  stock  was 
dry. 

Q.  On  the  invoice  for  January  9,  1956,  how 
many  board  feet  or  lineal  feet  were  involved  in 
that  shipment?  A.     Board  footage,  5,696. 

Q.  Do  you  have  your  office  copies  of  those  docu- 
ments? A.    Yes,  I  do. 

Q.     May  we  have  them  at  this  time? 

A.    Yes,  sir.  [492] 

Q.  When  you  ship  out  green  redwood  does  any- 
thing have  to  be  done  to  it  to  be  able  to  use  it  for 
molding  stock? 

A.  Well,  that  is  a  moot  question.  I  will  answer 
it  this  way:  Wlien  we  ship  green  redwood  or  other 
to  other  manufacturers,  or  anyone  for  that  matter, 
it  could  be  rwn  to  molding  green,  it  could  be  run  to 
molding  air-seasoned  or  it  could  be  run  to  molding 
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air-dried.  It  is  considered  to  be,  the  kiln-dried  stock, 
in  its  ultimate  use,  is  molding.  Molding  is  used  as 
kiln-dried  ultimately,  but  through  an  error  or  other 
practices  you  could  run  that  lumber  to  a  molding 
pattern  in  its  green  state.  However,  it  is  not  the 
general  practice. 

Q.  What  is  the  practice  in  the  redwood  industry 
as  to  storing,  that  is,  in  the  northern  part  of  the 
State,  as  to  whether  green  redwood  is  stored  inside 
buildings  or  outside  buildings? 

A.  It  would  be  difficult  to  speak  for  the  indus- 
try as  a  whole  or  including  smaller  operators,  but 
it  is  considered  to  be  the  judicious  approach  not  to 
put  green  stock  under  cover,  because  generally  kiln- 
dried  stock  is  kept  in  sheds  for  obvious  reasons.  It 
won't  pick  up  moisture.  However,  in  some  instances 
air-seasoned  stock  is  kept  under  cover. 

Q.  When  the  stock  leaves  your  shipment  yard 
such  as  that  referred  to  as  green  redwood  in  the 
invoices,  is  that  air-seasoned  stock  at  that  time? 

A.  I  might  make  this  statement  to  clarify.  What 
would  be  [493]  the  practice  of  the  Simpson  Red- 
wood Company  as  of  compared  to  the  practice 

Q.  No,  we  are  interested  only  in  the  redwood 
which  was  involved  in  these  particular  invoices,  Mr. 
DriseoU. 

A.  It  would  be  difficult  for  me  to  say,  because 
this  transpired  prior  to  our  acquisition  of  the 
Eureka  Redwood  Lumber  Company. 

Q.  Did  you  produce  photostats  with  these  copies 
of  the  invoices?  A.     I  did. 
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Q.  Will  you  let  us  have  the  photostats  of  those 
invoices  ? 

A.     Yes,  they  are  right  here  (indicating). 

Q.  On  Friday  of  last  week  did  an  accountant 
by  the  name  of  Russell  Stearns  contact  your  office 
concerning  these  invoices'? 

A.     I  believe  he  did. 

Q.  Did  you  give  Mr.  Russell  Stearns  photosta- 
tic copies  of  those  invoices'? 

A.  I  was  not  involved  in  the  particulars.  An- 
other gentleman  was.  However,  I  met  Mr.  Stearns 
and  I  personally  did  not  give  him  any  invoices  to 
be  photostated,  but  it  was  my  understanding  that 
they  were  given  to  him  by  another  party  for  that 
purpose. 

Q.  Amongst  those  records  did  you  include — is 
that  a  bill  of  lading  or  shipping  memorandum'? 

A.     Yes,  sir,  bill  of  lading — ^yes. 

Q.  Do  you  have  those  bills  of  lading  or  shipping 
memoranda'?  [494] 

A,  It  could  be.  As  you  know,  I  didn't  do  any- 
thing but  pick  up  the  file  indicating  the  invoices 
requested,  nor  was  I  concerned  with  the  particulars. 

The  Court:  Let  us  move  along,  coimsel.  It  has 
taken  fifteen  minutes  and  we  haven't  gotten  any- 
thing into  the  record. 

Mr.  Castro:  We  have  gotten  into  the  record, 
Your  Honor,  there  w\as  only  5,696  feet. 

The  Court:    In  one  shipment. 

Mr.  Castro :  In  one  shipment  in  a  period  of  ten 
months. 
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The  Court:  Are  you  offering  some  documents 
here"? 

Mr.  Castro:    Yes,  sir. 

The  Witness:  If  you  will  take  a  look  at  these, 
I  think  it  is  indicated  "Exception."  They  are  self- 
explanatory. 

Q.  (By  Mr.  Castro)  :  The  exception  you  have 
indicated  being  the  invoices  under  date  of  January 
9,  1956?  A.    Yes. 

Mr.  Castro:  I  offer  these  exhibits  in  e^ddence 
as  Defendant's  next  in  order. 

The  Court:    Any  objection? 

Mr.  Hilger:     No. 

(The  documents  referred  to  were  thereupon 
received  in  evidence  and  marked  Defendant's 
Exhibit  AN.)   [495] 

Mr.  Castro:  Those  are  all  the  questions  I  have 
at  this  time. 

Cross  Examination 

Q.  (By  Mr.  Hilger) :  Mr.  Driscoll,  I  direct 
your  attention  to  invoice  No.  23124.  That  is  kiln- 
dried  redwood. 

A.  That  is  correct.  That  is  an  invoice  that  was 
not  noted.  It  happens  to  be  in  the  file.  I  just  asked 
our  personnel  to  give  you  the  invoices. 

Q.  This  is  one  of  the  invoices — this  invoice  you 
were  not  requested  by  the  defendant  to  brmg  in? 

A.     That  is  correct. 

Q.  But  it  does  happen  to  be  there  for  9,750  feet 
of  kiln-dried  lumber? 
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Mr.  Castro:     May  we  have  the  date,  counsel'? 

Mr.  Hilger:    9/6/56. 

Mr.  Castro:    That  is  three  months  after  the  fire. 

Mr.  Hilger:    All  right. 

Q.  Here  is  an  invoice  dated  9/3/55,  which  is 
quite  a  bit  prior  to  the  fire,  calling  for  12,500  feet 
of  certified  kiln-dried  redwood  delivered  to  Eureka 
Lumber  Company.  Were  you  requested  by  the  de- 
fendant to  bring  that  invoice? 

A.     What  is  the  invoice  number? 

Q.  I  would  say  by  looking  at  it  ER40117  or 
A3651. 

A.  That  would  be  —  there  might  be  —  bear  in 
mind  this  all  transpired  prior  to  our  acquisition, 
but  looking  at  it  [496]  factually 

Q.    You  have  no  knowledge 

A.  No,  this  all  transpired  before.  I  know 
nothing.  I  am  only  here  because  of  my  position  in 
the  company. 

Q.  (By  the  Court)  :  How  did  that  invoice  come 
into  your  possession? 

A.  Your  Honor,  when  we  acquired  the  Eureka 
Redwood  Lumber  Company. 

Q.  You  got  a  subpoena  from  the  defendant  to 
bring  some  invoices  ?  A.     That  is  correct. 

Q.  And  you  brought  those  invoices  and  some 
others  besides?  A.     I  just  asked  for  the  file. 

Q.  In  your  file  there  were  other  invoices  than 
those  that  were  requested  in  the  subpoena? 

A.     This  particular  one 
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Q.     Is  that  so  or  not?  That  is  all  I  am  asking. 

A.  This  particular  one  I  am  referring  to  now, 
Your  Honor,  is  not  an  invoice.  It  is  an  order  ac- 
knowledgment. It  happened  to  be  in  the  file. 

Q.  All  I  am  trying  to  find  out  is  how  the  docu- 
ments got  there. 

A.     I  don't  know.  I  don't  know. 

Q.  (By  Mr.  Hilger) :  It  shows  on  its  face 
'^'Shipped  to  Eureka  Liunber  Company  via  Byers 
Truck"  on  its  face,  does  it  not?  [497] 

A.  Of  course,  that  is  an  order  acknowledgment, 
which  is  always  subject  to  change. 

Q.     That  is  what  it  shows  on  its  face,  however? 

A.    Correct. 

Q.  There  is  nothing  in  the  file  to  indicate  a 
change,  is  there? 

A.     That  I  couldn't  say.  I  don't  know. 

Q.     Look  at  the  file  and  see. 

A.     Well,  sir,  I  only  brought  along  again 

Q.     I  appreciate  your  position. 

A.     I  don't  know  any  more  about  this. 

Q.    I  just  want  to  move  it  along. 

A.  I  don't  know.  I  can't  say  anything,  because 
I  don't  know. 

Q.  Were  you  asked  to  bring  invoice  No.  1398 
dated  4/29/55  calling  for  20,714  feet  of  kiln-dried 
redwood?  A.     No,   sir. 

Q.  Were  you  asked  to  bring  invoice  No.  9252 
dated  9/13/55  calling  for  12,500  feet  of  kiln-dried 
redwood?  A.    No,  sir. 
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Q.  Were  you  asked  to  bring  invoice  ER3116 
dated  March  7,  1955,  covering  7,500  feet  of  kiln? 
dried  redwood? 

A.  That  figure  is  not — I  just  brought  along  what 
is  in  the  subpoena. 

Q.     Yes  or  no?  [498]  A.     No. 

Q.  No.  7560,  dated  May  5,  1955,  calling  for 
20,112  feet  of  kiln-dried  redwood. 

A.     Is  there  a  prefix  besides  this  number'? 

Q.  Some,  yes;  some  not.  When  there  is  I  have 
been  reading  it.  This  happens  to  be  No.  7560.  Were 
you  requested  to  bring  that  one?  A.     No. 

Q.  No.  ER3367,  dated  May  3,  1955,  calling  for 
15,000  feet  of  kiln-dried  redwood.  A.     No. 

Q.  No.  6861,  dated  March  10,  1955,  calling  for 
1,850  feet  of  kiln-dried  redwood.  A.    No. 

Q.  No.  6862,  dated  March  10,  1955,  calling  for 
3,267  feet  of  kiln-dried  redwood.  A.     No. 

Q.  Or  ER7355,  dated  July  18,  1955,  calling  for 
2,800  feet  of  kiln-dried  redwood.  A.     No. 

Q.  You  were  not  asked  to  bring  along  any  of 
those  invoices  nor  have  you?  A.     No. 

Q.  You  were  asked  to  bring  along  only  certain 
invoices  by  the  defendant.  Was  that  described  to 
you  as  being  all  your  [499]  invoices  or  just  those 
certain  niunbers? 

A.  In  the  subpoena  I  don't  know.  I  don't  know 
the  legal  terminology.  We  just  brought  along  the  in- 
voices requested. 

Q.     And  they  were  requested  specifically  by  num- 
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ber  and  not  all  invoices^  A.     By  number. 

Mr.  Hilger:     Thank  you.  That  is  all. 

Redirect  Examination 

Q.  (By  Mr.  Castro)  :  Do  you  know  whether  any 
of  these  invoices  exist  that  counsel  was  reading  the 
nimibers  about?  A.     No. 

Q.     May  I  see  the  subpoena? 

(A  document  was  handed  to  Mr.  Castro.) 

Mr.  Castro:  At  this  time  I  would  offer  the 
subpoena  in  evidence. 

The  "Witness:  I  might  add  that  the  word  "ER" 
appears,  by  reviewing  this,  as  an  order  rather  than 
an  invoice. 

Mr.  Castro:  May  the  original  be  made  a  part 
of  the  record.  Your  Honor? 

The  Court:    It  is  part  of  the  record.  It  is  on  file. 

Mr.  Castro:  May  I  read  it  at  this  time  as  to 
what  we  asked  them  to  bring. 

The  Court:  You  can,  but  what  is  the  point  of 
it?  Are  you  making  some  complaint  that  the  wit- 
ness has  not  brought  all  you  asked  him  to  bring? 

Mr.  Castro:  No,  I  am  just  restricting  the  ex- 
amination to  show  what  we  asked  for  in  the  sub- 
poena. May  I  read  it  to  the  jury? 

The  Court:  That  is  argimientative.  I  have  asked 
you  a  question  and  you  have  not  answered  me.  Are 
you  making  a  point  that  the  witness  has  not  brought 
all  of  the  dociunents  that  you  asked  him  to  bring? 
If  you  do,  then  I  will  direct  him  to  go  and  get  the 
documents,  any  other  documents  that  you  want. 
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Q.  (By  Mr.  Castro) :  As  far  as  you  know  have 
you  brought  all  dociunents  that  the  subpoena  called 
for*?  A.    Yes,  I  have. 

Q.  In  that  subpoena  you  were  asked  to  produce 
all  invoices  of  sales  of  lumber  sold  to  Hill  &  Mor- 
ton, Inc.,  and  shipjjed  to  Eureka  Lumber  Company 
from  August  1,  1955,  to  June  25,  1956,  including 
certain  specific  invoices,  is  that  correct? 

A.  That  is  correct.  Whatever  the  subpoena 
reads,  that  is  what  we  brought. 

Q.  You  have  produced  all  the  invoices  that  you 
have  records  of  during  that  period  of  time  % 

A.  It  would  be  impossible  to  say  that.  I  don't 
know. 

Q.  So  far  as  you  know  those  are  all  the  records 
that  you  have?  A.     I  don't  know. 

Q.  Did  you  furnish  this  information  on  these 
invoices  to  your  representatives  in  the  City  of 
Eureka  about  a  week  ago?  [501] 

A.     I  might  clarify  this  situation 

Tlie   Court:     Please  answer. 

A.     No. 

Q.  (By  Mr.  Castro) :  Are  you  acquainted  with 
Haley  Bertain  up  there?  A.    Yes,  sir. 

Q.  Did  you  furnish  that  information  to  Haley 
Bertain  ?  A.     No. 

Q.  Do  you  know  if  anybody  in  your  company 
did?  A.     Does  it  have  to  be  yes  or  no? 

The  Court :    Yes,  it  does,  if  you  know. 

The  Witness:  I  am  not  sure.  I  suspect,  but  I 
don't  know. 
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The  Court:     Then  you  don't  laiow? 

The  Witness:    Sure. 

Mr.  Castro:    Those  are  all  the  questions  I  have. 

The  Court:     Any  other  questions'? 

Q.  (By  Mr.  Castro)  :  I  would  ask  you  this :  If 
there  are  any  other  invoices  that  you  have  for  the 
calendar  year  1955  to  June  25,  1956,  involving  sales 
of  redwood  shipped  to  Eureka  Lumber  Company, 
would  you  produce  that  for  us  ?  When  you  go  back 
to  the  oftice  will  you  check? 

A.  I  will  if  we  have  them  or  if  I  can.  I  don't 
know  I  can,  as  we  all  understand.  I  will  do  it  if 
we  have  them,  sure. 

The  Court:  You  see,  you  got  a  subpoena.  [502] 
,   A.     Yes. 

Q.  It  told  you  to  bring  all  the  invoices  you  had 
including  certain  ones  that  were  numbered.  You 
brought  all  those  that  were  numbered? 

A.     Correct. 

Q.     And  that  is  all  you  did  bring? 

A.  Right.  There  might  be  other  trivia  in  the 
file,  but  I  don't  know. 

The  Court:  It  is  up  to  counsel.  If  you  want 
to  have  the  witness  bring  further  invoices,  I  will 
ask  him  to  return  with  other  invoices. 

Mr.  Castro:  I  will  make  that  request,  since  it 
has  been  indicated  we  made  only  a  limited  request. 

The  Court:  No  one  is  criticizing  you  because 
you  made  the  request  you  made,  l)ut  when  you 
listed  certain  numbers,  I  take  it  the  office  down 
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there  produced   only  the  invoices   that  you  num- 
bered. 

The  Witness:    That  is  right. 

The  Court:  Maybe  they  have  others,  maybe  they 
have  not. 

The  Witness:  Correct.  The  same  with  me.  I 
don't  know. 

The  Court:  He  is  your  witness  and  you  will  be 
bound  by  his  testimony.  Do  you  want  him  to  go 
back  and  bring  more  invoices  if  he  has  them?  I 
will  direct  him  to  do  that  if  [503]  you  wish. 

Mr.  Castro:     Will  you  do  that,  your  Honor? 

The  Court:    Will  you  do  that  for  us? 

A.  I  will  do  the  best  I  can.  I  don't  promise  it. 
Don't  hold  me.  There  may  be  some  uiider  a  rug 
some  place.  I  don't  know.  We  moved  everything 
to  San  Francisco. 

Q.  (By  Mr.  Hilger)  :  Mr.  Driscoll,  in  an  effort 
to  be  helpful  here,  Haley  Bertain  informs  me  he 
has  discovered  within  the  last  day  or  so  quite  a  pile 
of  invoices,  the  numbers  of  a  few  of  which  I  read 
off  to  you,  in  the  Eureka  office.  Would  you  in  com- 
plying with  the  direction  that  you  have  just  re- 
ceived from  the  Court  make  inquiry  to  obtain  those 
invoices  as  well? 

A.  Yes.  I  want  to  comply  with  the  Court's 
wishes,  but  it  is  so  indefinite,  I  would  like  to  be 
requested  to  look  for  this  invoice  or  that  one. 
Otherwise  I  might  be  coming  back  with  sixteen  or 
twenty  and  missing  four. 
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The  Court:  Coimsel  on  the  other  side  will  give 
you  the  list  of  the  number  of  invoices  referred  to. 
Then  you  can  make  a  search  of  your  file  in  Eureka 
or  wherever  they  are  and  get  those  invoices. 

The  Witness:  Fine.  Be  glad  to.  But  I  think 
we  should  have  numbers  because  it  would  be  easier 
for  the  gals. 

Mr.  Hilger:  I  will  pro^dde  you  with  one,  Mr. 
Driscoll.     Thank  you. 

The  Court:    Is  that  all  of  the  witness?  [504] 

Mr.  Castro:  Yes.  May  the  witness  have  that 
list  at  this  time,  your  Honor,  so  he  can  take  it  with 
him? 

Mr.  Hilger:     Surely. 

The  Witness:  I  would  like  to  ask  a  fair  ques- 
tion, your  Honor.  How  soon  do  we  have  to  produce 
them  ? 

The  Court:  If  they  are  in  Eureka,  it  would  be 
pretty  hard  to  get  them  here  before  Monday. 

The  Witness:  A  little  difficult,  but  I  think  most 
of  them  should  be  do^vn  here,  though  we  don't 
know. 

Mr.  Hilger:  I  happen  to  know  these  are  in 
Eureka.  At  least  I  am  so  informed  by  Haley 
Bertain  in  the  last  day  or  two. 

The  Witness :  Your  Honor,  I  would  like  to  make 
a  simi)le  statement  to  clarify  my  situation. 

The  Court:  No,  you  are  liable  to  get  us  all  in 
trouble.    That  is  all. 
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MRS.  ELLEN  VAN  HARPEN 
was  called  as  a  witness  on  behalf  of  the  defendant, 
and  being  first  duly  sworn,  testified  as  follows : 

The  Clerk:  Please  state  your  name  to  the  Court 
and  to  the  jury. 

A.     My  name  is  Mrs.  Ellen  Van  Harpen. 

Direct  Examination 

Q.  (By  Mr.  Castro)  :  Where  do  you  make  your 
home,  Mrs.  Van  Harpen?  [505] 

A.     I  live  in  Fortuna,  California. 

Q.  You  are  married  and  you  have  a  family 
there?  A.     That  is  right. 

Q.  Do  you  do  some  work  apart  from  your  home 
duties?  A.     Yes,  I  do. 

Q.     T\niat  type  of  work  do  you  do? 

A.     General  office  work  and  bookkeeping. 

Q.  Were  you  acquainted  ^vith  Hyriun  Jensen 
and  Harold  Dee  Jensen  in  the  City  of  Eureka? 

A.     Yes. 

Q.  Did  you  work  for  the  Eureka  Lumber  Com- 
pany in  the  City  of  Eureka?  A.     I  did. 

Q.  Over  what  period  of  time  did  you  work 
there? 

A.  I  started  there  in  July  of  1955  and  I  worked 
through  June  23rd  or  25th  of  the  following  year. 

Q.  Do  you  recall  the  fire  occurring  at  the  Eu- 
reka Lumber  Company  building?  A.    Yes. 

Q.  Were  you  still  working  on  the  day  of  the 
fire?  A.     Yes,  sir. 

Q.  Have  you  had  any  dispute  of  any  kind  with 
either  Hyrum  Jensen  or  Harold  Dee  Jensen? 
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A.     No. 

Q.  Have  there  been  any  unpaid  wages  or  any- 
thing of  that  [506]  nature? 

A.     Well,  I  have  some  wages  coming  yet,  yes. 

Q.  Have  you  filed  any  claim  with  the  Depart- 
ment of  Labor  of  the  State  of  California  for  them? 

A.     No,  I  did  not. 

Q.  I  only  asked  that  because  it  will  be  raised 
later  on.    What  were  your  duties  there? 

A.  I  did  general  office  work,  bookkeeping,  and 
I  handled  most  of  the  retail  sales,  the  orders  that 
came  in. 

Q.     Where  were  you  located  on  the  premises  ? 

A.  AVell,  in  the  front  of  the  building.  If  you 
were  facing  the  building  it  would  be  in  the  right- 
hand  corner. 

Q.  This  diagram  which  is  here.  Exhibit  A,  this 
represents  Third  Street  and  this  represents  Com- 
mercial Street.  A.    Yes. 

Q.  The  black  lines  represent  the  divisions  be- 
tween the  various  offices.  A.    Yes,  sir. 

Q.  This  door  marked  with  Roman  numeral  I 
represents  the  front  door,  and  this  is  the  step-up 
area.  A.    Yes. 

Q.  Was  your  office  located  in  the  general  area 
to  which  I  am  pointing  in  the  southeast  quarter  of 
the  Imilding?  A.     Yes. 

Q.  I  will  show  you  Exhibit  G,  Avhich  is  a  photo- 
graph of  that  [507]  area.  Is  that  the  area  of  your 
office?  A.     Yes,  it  was. 

Q.     What    were    the    books    of    accomit   of    the 
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Eureka  Lumber  Company?     By  that  I  mean,  can 

you  enumerate  what  they  were? 

A.  General  journal,  sales  journal,  accounts  re- 
ceivable ledger,  cash  receipts  and  cash  disburse- 
ments journal.  Some  of  those  were  in  the  same 
book,  but  they  were  separate  journals. 

Q.     And  did  you  have  a  general  ledger? 

A.    Yes. 

Q.  Where  were  those  records  kept  at  the  Eu- 
reka Lumber  Company? 

A.  They  were  kept  on  an  open  shelf  under  the 
counter  in  the  office. 

Q.  Is  that  coimter  area  a  shelf  area  shown  in 
Exhibit  G? 

A.  Well,  yes,  the  top  of  the  eoimter  shows  a 
small  part  of  the  shelves. 

Q.     Were  any  of  those  areas  burned  in  the  fire  ? 

A.     No,  they  were  not  burned. 

Q.  Was  one  of  your  duties  the  posting  of  those 
books  ?  A.     Yes. 

Q.  Did  you  so  far  as  posting  was  concerned  on 
the  day  of  the  fire — how  close  would  you  say  you 
had  the  books  posted  ?    Up  to  what  date  ? 

A.  I  believe  that  they  were  completed  through 
the  end  of  May.  Usually  the  month  was  ended  and 
we  posted  at  the  end  of  [508]  the  month. 

Q.  When  you  purchased  redwood  molding  did 
you  receive  sellers'  invoices  to  show  that  purchase? 

A.  We  received  invoices  from  the  people  that 
we  purchased  it  from,  yes. 

Q.    What  did  you  do  with  those  invoices? 

A.     Well,  they  were  put  into  a  folder  in  which 
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we  kept  all  of  the  accounts  payable,  loose  invoices, 
■until  they  were  paid,  and  after  they  were  paid  they 
were  'filed  in  the  file. 

Q.  "What  type  of  file  were  they  filed  in  after 
they  were  paid? 

A.  There  were  three  drawers  of  file,  the  stand- 
ard office  file. 

Q.  Was  that  steel  file  located  in  the  area  of  your 
counters  that  you  referred  to? 

A.     Yes,  it  was  right  next  to  my  desk. 

Q.  On  the  day  of  the  fire  were  all  the  ledger 
books  in  your  office  except  the  accounts  receivable 
book?  A.     Yes. 

Q.     Wliere  was  the  accounts  receivable  book? 

A.  The  accounts  receivable  book  was  upstairs 
in  Dee's  office,  Dee  Jensen's  office. 

Q.  Had  Dee  Jensen  taken  it  up  on  the  day  of 
the  fire? 

A.  I  believe — I  don't  remember  if  it  was  taken 
up  that  day  or  the  day  before.  I  believe  Bobby 
Burton  took  it  up  there.   [509] 

Q.  After  you  learned  of  the  fire  did  you  return 
to  the  Eureka  Lumber  Company  that  afternoon? 

A.  Well,  yes.  I  was  just  a  short  distance  away 
and  I  went  down  there  while  it  was  burning. 

Q.  Did  you  remain  Tintil  after  the  fire  was  mider 
control  and  put  out? 

A.  Yes,  it  was  still  burning  a  little  bit,  but  they 
were  going  into  the  building  wlien  I  left. 

Q.  Did  you  see  Dee  Jensen  there  during  that 
time  ?  A.     Yes. 

Q.     Did  you  have  any  discussion  with  Dee  Jen- 
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sen  during  that  occasion  relating  to  the  accounts 

receivable  book? 

Mr.  Hilger:  Objection,  Hearsay  as  to  Mr.  Hy- 
rum Jensen. 

The  Court:  I  will  sustain  the  objection  at  this 
time. 

Mr.  Castro:  This  Avill  be  offered,  then,  for  the 
limited  purpose  of  being  evidence  against  Harold 
Dee  Jensen. 

The  Court:  I  will  sustain  the  objection  on  the 
same  ground  that  I  sustained  the  other  objection. 
It  is  hearsay,  and  until  there  is  some  foundation 
laid  for  a  conversation  with  Dee  Jensen,  I  will  hold 
that  it  is  not  proper  at  this  time. 

Q.  (By  Mr.  Castro)  :  You  did  liave  a  conversa- 
tion, did  you?  A.     Yes.   [510] 

Mr,  Castro:  I  am  not  asking  for  the  conversa- 
tion, your  Honor, 

Q,  Did  you  have  a  conversation  mth  Dee  Jen- 
sen ?  A.     Yes. 

Q.  After  that  conversation  with  Dee  Jensen, 
did  Dee  Jensen  enter  the  building? 

A.     Yes,  he  did. 

Q.  And  shortly  after  that  did  he  return  to  where 
you  were? 

A.  Yes,  he  came  out  on  the  street  where  I  was 
standing. 

Q.     Did  he  bring  anything  out  with  him"? 

A.     Yes. 

Q.    A^^iat  was  he  carrying? 

A.     He  brought  the  accounts  receivable  ledger. 
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Q.  Did  lie  show  you  the  accounts  receivable 
ledger  ?  A.    Yes,  he  showed  it  to  me. 

Q.  What  was  the  condition  of  the  accounts  re- 
ceivable ledger^ 

A.  Well,  the  covers  were  blackened  and  burned 
some  and  the  edges  of  the  pages  were  black, 
scorched. 

Q.  So  far  as  the  inside  of  the  pages  were  con- 
cerned, did  you  see  that  condition? 

A.  Yes,  he  opened  it  a  little  ways  so  we  could 
look  at  it,  and  the  edges  of  the  pages  were  dam- 
aged, but  not  the  center  or  the  imier  part. 

Q.  Were  you  still  able  to  read  the  contents  of 
the  pages  which  you  looked  at  at  that  time?  [511] 

A.    Yes. 

Q.  And  did  you  take  over  the  accoimts  receiv- 
able book  from  Dee  Jensen  at  that  time  ? 

A.    No. 

Q.  What  did  he  do  with  it  after  you  saw  it 
there? 

A.  Well,  he  went  over  towards  his  pickup. 
I  don't  know. 

Q.  From  that  time  on  have  you  seen  at  any 
place  the  accounts  receivable  book?  A.     No. 

Q.  After  the  fire  did  you  have  occasion  to  go 
into  the  office  to  see  whether  the  other  books  of  ac- 
count were  in  the  office  ? 

A.     Yes,  I  went  back  once  several  days  later. 

Q.  How  did  you  happen  to  go  back  several  days 
later? 

A.    Well,  I  was  going  to  stop  and  talk  to  Mr. 
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Jensen,  and  I  was  naturally  curioiis  about  the  dam- 
age and  the  condition  of  the  things  I  had  left  in 
there.  They  didn't  belong  to  me.  I  just  went  in. 

Q.  Was  any  inquiry  made  of  you  by  Mr.  Jensen 
concerning  the  other  ledger  books'?  A.     No. 

Q.  On  this  occasion  that  you  went  back  did  you 
see  the  other  ledger  books  in  your  office  ? 

A.    Yes. 

Q.     Where  did  you  see  the  other  ledger  books? 

A.  They  were  on  the  shelf  imder  the  counter 
where  I  had  left  them. 

Q.     Could  you  observe  their  general  condition? 

A.  Well,  there  was  a  lot  of  dirt  and  burnt  pieces 
of — things  that  evidently  fell  from  the  ceiling  that 
were  scattered  around,  and  some  water  damage,  but 
the  books  were  all  in  a  pile  and  they  didn't  seem  to 
be  damaged  except  i:)ossibly  a  little  water  damage  to 
the  covers.  I  didn't  pick  them  up.  I  didn't  examine 
them.  They  were  all  piled  in  one  pile  there. 

Q.  Those  ledger  books  are  large  books,  are  they? 
Will  you  generally  describe  their  outward  appear- 
ance? 

A.  They  are  regular  heavy  folders,  post  binders, 
as  we  call  them. 

Q.  Following  the  fire  did  you  see  these  invoices 
that  you  had  kept  in  your  steel  file  from  people 
from  whom  you  had  purchased  the  lumber  ? 

A.  No,  I  didn't  touch  anything.  I  just  walked  in, 
looked,  and  walked  out  again.  I  didn't  open  the 
files  or  anything. 
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Q.  Did  you  see  any  indication  that  the  invoice 
file  had  been  disturbed? 

A.     No,  everything  looked  as  I  had  left  it. 

Q.  And  during  the  year's  period  that  you 
worked,  approximately  one  year  that  you  worked 
there  from  the  time  of  the  fire,  do  you  know 
whether  any  physical  inventory  was  ever  taken  of 
the [513] 

A.  No,  not  to  my  knowledge,  there  was  never 
any  physical  inventory. 

Q,  During  the  jDeriod  of  working  there  did  you 
have  occasion  to  go  into  what  we  have  referred  to  as 
the  shed  area  of  the  building?  That  would  be  the 
building  which  would  be  on  the  Broadway  side  of 
the  premises. 

A.    Yes,  occasionally  I  went  in  there,  not  often. 

Q.  What  would  take  you  into  that  section  of  the 
building  ? 

A.  Well,  often  there  would  be  phone  calls  from 
Mr.  Jensen  or  Dee,  or  something  like  that.  There 
were  men  working  there  occasionally. 

Q.  In  your  past  work,  Mrs.  Van  Harpen,  have 
you  done  work  at  a  mill  ?  Did  you  and  your  husband 
operate  a  lumber  mill  ?  A.     Yes,  we  did. 

Q.     Are  you  familiar  with  redwood  moldings"? 

A.     Yes. 

Q.     And  redwood  fenceboard?  A.    Yes. 

Q.    And  things  of  that  kind?  A.     Yes. 

Q.  At  any  time  up  to  the  time  of  the  fire,  Mrs. 
Van  Har])en,  did  you  see  redwood  molding,  kiln- 
dried  molding  of  a  volmne  of  approximately  66,000 
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board  feet  stored  in  that  shed?  A.     Molding? 

Q.     Yes.  [514]  A.     No. 

Q.  Did  you  see  fenceboards  in  the  approximate 
volmne,  redwood  fenceboards  of  the  approximate 
volume  of  35,000  board  feet? 

A.     No,  I  didn't  see  it. 

Q.  What  was  the  lumber  that  you  had  seen  in 
the  shed  when  you  went  in  there  ? 

A.  Well,  any  time  I  went  in  there  there  wasn't 
any  Imnber  stored  in  there  except  some  pieces  of 
molding,  different  patterns,  and  I  am  talking  about 
actual  molding  now  —  quarter  round  and  different 
patterns  of  molding  that  was  piled  on  the  gromid 
there.  As  I  remember,  there  wasn't  any  floor  in  that 
building,  and  there  were  scraps,  odds  and  ends. 

Q.  At  any  time  did  you  observe  redwood  mold- 
ing stacked  from  a  position  between — do  you  recall 
the  portaljle  sawmill  in  there?  A.    Yes. 

Q.  Between  that  portable  sawTiiill  and  the  parti- 
tion di^dding  the  two  portions  of  the  building,  ex- 
tending along  that  partition  to  within  ten  to  fifteen 
feet  of  the  rear  of  the  building  ? 

A.     What  was  the  question  again? 

Q.  Did  you  ever  see  redwood  molding  staeked 
there  from  four  feet  to  nine  feet  high  in  those 
areas?  A.    No^  I  did  not. 

Q.  Did  you  ever  see  redwood  molding  stacked  in 
the  center  [515]  area  of  that  shed  which  is  desig- 
nated by  the  rectangle  between  X-5,  X-3  and  X-4? 

A.     That  is  approximately  the  area  of  the  mold- 
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ing  I  was  telling-  you  about,  but  it  wasn't  stacked; 

it  was  in  a  loose  pile. 

Q.     It  was  in  a  loose  pile?  A.    Yes. 

Q.  Did  you  see  molding  in  any  other  loart  of 
that  shed  area  ?  A.     No,  I  did  not. 

Q.  Did  you  see  fenceboard  in  any  joart  of  that 
shed  area?  A.     No,  I  did  not. 

Q.  Would  you,  so  far  as  grade  was  concerned  of 
this  molding  that  you  saw  piled  there,  what  type  of 
grade  was  that? 

A.  Well,  as  far  as  I  know  molding — I  wouldn't 
really  know  the  grade  of  it — as  far  as  I  know  mold- 
ing is  more  or  less  one  grade. 

Q.  Can  you  tell  us  approximately  how  big  a  pile 
you  saw  there? 

A.  Well,  it  was  scattered  around.  I  don't  Iviiow. 
I  couldn't  say. 

Q.  During  the  last  month  before  the  fire  oc- 
curred did  you  receive  any  shipments  of  redwood, 
kiln-dried  redwood  molding  that  were  stored  in  the 
warehouse  ? 

A.  They  received  shiioments  at  times.  To  my 
knowledge  they  were  not  put  in  there.  I  don't  know. 

Q.  With  reference  to  the  day  of  the  fire,  who 
was  working  [516]  that  day  in  the  office  or  store 
section  of  the  building? 

A.  I  was  there  and  Dee  Jensen,  the  only  regular 
employees  that  were  there.  Mr.  Jensen  was  out  in 
the  yard.  He  came  in  the  office  on  occasions. 

Q.     Did  you  go  out  to  lunch  that  day? 

A.    Yes. 
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Q.    About  what  time  did  you  go  out  to  lunch  ? 

A.     It  was  alDout  five  minutes  past  twelve. 

Q.  Who  was  there  in  the  ofl&ce  when  you  left  to 
go  out  to  lunch'?  A.    Dee  was  there. 

Q.  Earlier  that  morning  had  you  had  to  call  Dee 
from  another  x)art  of  the  building? 

A.  Yes,  during  the  morning  a  customer  came  in 
and  I  had  to  ask  his  advice.  I  called  him  from  a 
section  that  they  call  the  warehouse. 

Q.  Referring  again  to  the  diagram,  and  to  the 
warehouse  area  to  which  I  am  pointing  that  has 
])een    marked    SW    and   his    been   marked    "Kai- 


ser 


." 


A.  Well,  I  went  into  the  warehouse  section, 
called,  and  he  came  from  in  back. 

Q.     Wlien  you  say  in  the  back 

A.     The  part  you  have  marked  "Kaiser." 

Q.  And  then  did  he  approach  you  through  this 
doorway?  A.    Yes.  [517] 

Q.  At  that  time  did  you  obser\'e  any  50-gallon 
dnmi  in  the  area?  A.     No. 

Q.  Wlien  you  left  for  lunch,  you  stated,  about 
five  minutes  after  twelve A.     Yes. 

Q.    Where  did  you  go  ? 

A.     I  went  to  the  Blue  Ox  Cafe. 

Q.  That  is  about  how  far  from  this  particular 
location?  A.     Just  one  block. 

Q.     Did  you  drive  over  there? 

A.     Yes,  I  did. 

Q.  When  did  you  learn  about  a  fire  taking  place 
at  this  building? 
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A.  I  had  sat  down  and  had  ordered  my  limch, 
and  the  fire  trucks  started  going  by,  but  I  didn't 
realize  where  the  fire  was  for  a  few  minutes  mitil 
someone  told  me,  and  then  I  went  out.  I  had  just 
started  to  eat  my  lunch. 

Q.  About  how  long — could  you  give  us  an  esti- 
mate of  about  how  long  it  was  between  the  time  you 
left  there  and  the  tune  you  first  heard  the  fire 
trucks  1 

A.     I  would  say  about  ten  minutes. 

Q.  You  were  familiar  with  the  banking,  were 
you,  that  was  being  carried  on  for  the  Eureka  Lum- 
ber Comioany'? 

A.  Well,  yes,  I  was  taking  care  of  the  books. 
I  sometimes  [518]  made  the  deposits. 

Q.  Were  you  familiar  with  an  accoimt  which 
was  opened  in  the  name  of  Harold  Dee  Jensen  ? 

A.  Well,  partly  so,  yes.  I  had  the  checkbook  in 
my  desk.  Sometimes  when  he  wanted  me  to  di'aw  a 
check  he  would  have  me  make  it  out  for  him. 

Q.  Was  that  account  used  to  pay  for  Imnber 
which  had  been  sold  to  the  Eureka  Lmnber  Com- 
pany? A.     At  times  it  was,  yes. 

Q.  Say  within  two  months'  time  of  the  fire,  were 
you  able  to  use  the  account  in  the  name  of  Harold 
Dee  Jensen  to  put  money  into  it  on  behalf  of  the 
Eureka  Lumber  Company? 

The  Court:  Was  she  able  to  use  the  account? 
What  do  you  mean  by  that? 

Mr.  Castro:    Did  vou  use  the  account  in  the  last 
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two  months  before  the  fire  to  pay  any  obligations 

of  the  Eureka  Lmnl^er  Company? 

The  Court:    Hasn't  that  already  been  testified  to? 

Mr.  Castro :    No,  it  has  not,  your  Honor. 

The  Court:  I  think  it  has.  The  plaintiff  himself 
spoke  about  that. 

Mr.  Castro:  We  do  not  have  to  accept  the  plain- 
tiff's testimony,  your  Honor. 

The  Court:  The  son  had  paid  out  of  his  own  ac- 
count the  cost  of  merchandise.  [519] 

Mr.  Castro:  We  are  not  bound  by  the  plaintiff's 
testimony  on  it. 

The  Court:  You  want  to  prove  something  to  the 
contrary  ? 

Mr.  Castro :    Yes,  your  Honor. 

A.  There  were  no  deposits  made.  I  couldn't  state 
exactly  it  was  two  months.  It  may  have  been  two 
months,  six  weeks  or  something  like  that. 

Q.  (By  Mr.  Castro)  :  There  were  no  deposits 
made  into  the  Harold  Dee  Jensen  account? 

A.    No. 

Q.  How  was  it  that  no  monies  were  deposited  in 
during  that  period  of  a  month  to  six  weeks'? 

Mr.  Hilger:  I  am  going  to  object  to  this  unless 
I  can  have  a  little  chance  at  voir  dire  here. 

The  Court :    It  is  a  pretty  broad  question. 

Mr.  Hilger:  Yes.  There  has  been  no  establish- 
ment that  she  had  all  the  knowledge  concerning  this 
account,  that  she  had  the  right  to  withdraw,  and 
that  she  ordinarily  made  the  deposits  or  she  made 
all  the  deposits.  There  has  been  no  establishment 
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that  there  was  any  connection  between  that  account 

and  the  books  of  account  of  the  Eiu^eka  Lumber 

Company. 

Mr.  Castro :  I  mil  withdraw  the  question  and  go 
further  into  the  foundation. 

Mr.  Hilger:  I  object  to  any  more  questioning  on 
[520]  the  accomit  of  Harold  Dee  Jensen  until  such 
is  established. 

Q.  (By  Mr.  Castro)  :  Within  a  month  to  six 
weeks  of  the  fire  did  you  have  any  knowledge  of 
whether  checks  which  were  drawn  on  the  accoimt  of 
Harold  Dee  Jensen  were  honored  when  they  were 
presented  to  the  bank'? 

Mr.  Hilger:  I  will  object  to  that  as  being  incom- 
petent, irrelevant  and  immaterial  as  to  what  the 
bank  might  have  done  with  the  checks. 

The  Court:  Sustained.  I  do  not  see  what  that 
has  to  do  with  this  case. 

Q.  (By  Mr.  Castro)  :  Did  you  have  any  knowl- 
edge of  any  checks  being  held  at  the  bank  waiting 
monies  to  be  deposited  in  the  account  of  Harold 
Dee  Jensen? 

Mr.  Hilger:  I  will  object  to  that  likewise  as  be- 
ing incomioetent,  irrelevant  and  inuuaterial  and  not 
having  anything  to  do  with  this  case. 

The  Court:    So  far  as  I  can  see  that  is  correct. 

Mr.  Castro :  We  are  offering  this  e"^i.dence  on  the 
basis  again  of  motive,  your  Honor. 

Mr.  Hilger:    What? 

The  Court:    I  will  sustain  the  objection.  I  can't 
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see  any  question  of  motive  involved  as  yet  in  this 

case. 

Q.  (By  Mr.  Castro) :  At  the  time  of  this  fire 
was  there  any  accoimts  due  the  Limiber  Wholesale 
Company  ? 

Mr.  Hilger:  Objection.  Incompetent,  irrelevant 
[521]  and  immaterial  to  any  issue  in  this  case  at 
this  time. 

The  Court:  I  will  sustain  the  objection  as  to  any 
financial  status  of  the  concern  on  the  same  ,^'ound 
on  which  I  heretofore  ruled  in  connection  with  sim- 
ilar questions. 

Q.  (By  Mr.  Castro) :  On  the  morning  of  this 
fire  was  any  creditor  of  the  Eureka  Lmnber  Com- 
pany at  the  office  concerning'  the  payment  of  his 
account? 

Mr.  Hilger:  That  is  objected  to  as  incompetent, 
irrelevant  and  immaterial  at  this  stage  of  the  pro- 
ceeding; the  same  line  of  questioning. 

The  Court:  Sustained.  I  want  to  make  it  clear 
that  I  am  only  ruling  on  this  evidence  at  this  time. 

Mr.  Castro:  Perhaps  I  do  not  quite  imderstand 
what  your  Honor  is  saying. 

The  Court :  You  can't  prove  motive  of  something 
until  you  have  first  brought  in  the  corpus  delicti,  as 
it  were;  because  somebody  has  a  creditor  or  his 
aunt  is  sick  you  can't  bring  that  in  as  evidence  of 
arson.  You  first  have  to  have  some  foundation 
for  it. 

Mr.  Castro :    Well,  we  have  proved  here — I  would 
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like  to  discuss  it  with  your  Honor.  I  would  like  to 

discuss  the  problem  in  front  of  the  jury. 

The  Court:  I  think  it  is  quite  clear  to  me  that 
the  testimony  is  not  admissible  at  this  stage  of  the 
case. 

Mr.  Castro :  Then  I  would  like  to  make  an  offer 
of  [522]  proof,  because  Mrs.  Van  Harpen  is  going 
back  to  Eureka  this  evening,  your  Honor. 

The  Court:  All  right.  It  is  a  little  past  3:00.  The 
jury  can  go  out  for  its  recess  now  and  I  will  hear 
your  offer  of  proof. 

(The  jury  left  the  courtroom  and  in  their 
absence  the  following  occurred:) 

Mr.  Castro:  Concerning  the  foundation  I  would 
like  to  state  this  to  the  Court:  That  aeceiDting  the 
testimony  of  the  plaintiff  as  true  and  correct,  that 
he  had  redwood  moldings  stacked  in  the  areas  that 
he  has  indicated,  that  in  the  center  of  those  areas 
were  found  the  two  cans  of  inflannnables  in  high- 
priced  molding  of  $220,000,  there  was  evidence  that 
in  the  room  where  the  fire  is  said  to  have  originated, 
not  only  by  the  opinion  of  the  "witness  this  morning 
but  also  by  Neil  Jensen,  who  saw  the  fire  in  the 
area,  that  there  was  evidence  on  the  flooring  of  the 
room  that  flanmiable  liquids  had  been  placed  in  the 
floor  area,  I  think  from  that  evidence  the  jury  can 
infer  or  make  a  finding  on  circumstantial  evidence 
of  arson.  We  can  go  one  step  further  and  connect 
Dee  with  it  through  his  conduct  as  observed  by  the 
Avitness  ]\russer  fleeing  the  scene.  That  is  the  foun- 
dation from  the  arson  standiDoint. 
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The  Court:  Have  you  any  other  evidence  along 
that  line  except  what  you  have  already  presented 
which  you  intend  to  loresent?  [523] 

Mr.  Castro:  Not  along  that  line.  I  think  I  have 
presented  everything  I  know  of  at  this  time. 

The  Court :  On  the  basis  of  the  evidence  that  has 
been  presented  I  would  take  that  issue  away  from 
the  juiy.  I  say  that  to  you  unequivocally  because  in 
my  opinion  there  isn't  the  slightest  evidence  that 
would  justify  the  cross-complaint  in  this  case,  nor 
any  evidence  from  which  an  inference  could  be 
drawn.  There  is  only  your  argument  and  your 
statements.  There  is  nothing  excepting  the  question 
of  the  amount  of  rqdwood.  Of  course,  that  goes  to 
the  amount  of  the  claim,  and  on  that  there  is  some 
conflict.  That  is  an  issue  for  the  juiy  to  deteraiine. 

Mr.  Castro:  The  question  of  motive,  and  that 
element  of  the  case  is  just  as  important  as  on  the 
arson  end  of  it,  and  they  have  designated  101,000 
board  feet  of  lumber  in  there. 

The  Court:  That  may  be  a  question  of  the  cor- 
rectness of  the  claim.  You  can  argue  that  to  the 
jnry. 

Mr,  Castro :  And  the  financial  circumstances  con- 
cerning their  background  at  the  time  of  the  loss  is 
certainly  evidence  of  motive  and  falsification. 

The  Court:  I  can't  see  anything  that  would  jus- 
tify sul>mitting  that  issue  to  the  jury.  There  is  noth- 
ing by  way  of  motive  that  would  justify  the  sub- 
mission of  that  to  the  jury  as  far  as  I  can  see. 
I  have  listened  to  the  testimony  A'^ery  briefly.  If  you 
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have  no  more  e^adence  on  it,  I  would  instruct  the 
jury  [524]  to  take  that  issue  from  the  jury,  and  I 
might  even  go  further  in  my  instructions  to  the 
jury,  counsel.  I  do  not  think  the  charge  of  arson, 
which  is  a  charge  of  a  felony,  can  be  lightly  made 
by  an  insurance  company  against  a  businessman 
unless  they  know  what  they  are  doing  when  they 
file  the  charge,  and  it  can't  be  used  as  a  method  of 
defense  to  a  claim  unless  there  is  some  substantial 
evidence  from  which  some  inferences  can  l^e  drawn, 
not  because  it  is  a  moral  question,  that  he  hasn't  got 
much  money,  not  doing  much  business,  may  owe 
some  money,  and  they  have  some  cans  in  their  place 
of  gasoline  or  other  inflammable  material  which  are 
used  there.  Somebody  sees  a  man  drive  an  automo- 
bile and  he  is  driving  a  little  fast.  Those  are  not 
things  from  which  justification  can  he  drawn  for 
the  proof  of  what  amomits  to  a  felony.  I  wish  to 
make  myself  quite  clear  to  you  at  this  point.  That 
is  why  I  asked  the  question  the  other  day  as  to 
whether  there  would  be  any  other  e"^^dence  along 
that  line,  because  I  do  not  want  to  prejudge  that 
question,  but  on  the  basis  of  your  laying  the  foim- 
dation  for  the  question  to  this  witness,  you  might 
just  as  well  know  what  I  think  about  the  evidence 
on  that  subject  so  far. 

Mr.  Castro :  I  offer  to  prove  by  this  witness  that 
the  account  referred  to  in  the  name  of  Harold  Dee 
Jensen,  the  deposits  into  such  account  have  been 
stopped  by  the  Eureka  Limiber  Company,  because 
there  were  outstanding  bad  checks  against  the  ae- 
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count,  for  which  there  were  insufficient  funds  to 
cover  after  [525]  they  had  been  issued;  that  the 
limiber  wholesalers  had  such  checks;  that  the  ac- 
count in  the  name  of  the  lumber  wholesalers  was 
approximately  $18,000;  that  on  the  morning  of  the 
fire  the  Northwestern  Pacific  representative  had 
been  in  their  office  for  the  collection  of  a  delinquent 
account,  a  thousand  or  in  excess  of  a  thousand  dol- 
lars, which  was  promised  to  be  paid  that  afternoon, 
and  there  was  no  cash  in  either  bank  account  to 
cover  that  obligation.  Those  are  the  items  that  I 
wish  to  prove  and  that  I  believe  this  witness  would 
testify  to. 

The  Court:  I  would  hold  that  that  is  not  admis- 
sible in  proof  of  the  claim  made  in  the  course  of  the 
defendant's  case.  It  might  justify  the  plaintiff  com- 
mitting suicide,  having  a  holdup,  or  any  of  a  num- 
ber of  a  thousand  things,  but  motive  does  not  prove 
offense.  There  might  be  a  motive  for  the  plaintiff  in 
the  case  to  do  many  things  if  he  was  in  sore  straits, 
l)ut  that  does  not  supply  the  evidence  that  is  needed 
to  prove  a  charge  of  arson.  So  I  will  hold  that  the 
evidence  is  incompetent,  irrelevant  and  immaterial 
at  this  stage  of  the  case. 

Mr.  Castro:  Those  are  all  the  questions  I  have 
on  the  direct  examination  of  the  witness,  your 
Honor. 

The  Court:    We  will  take  a  biief  recess. 

(Recess,  after  which  the  jury  returned  to  the 
courtroom  and  the  following  proceedings  were 
in  their  presence :) 


504  Boston  Insurance  Company  vs. 

(Testimony  of  Mrs.  Ellen  Yan  Harpen.) 

Mr.  Castro :  I  have  completed  the  direct  exam- 
ination. 

The  Court:    Any  cross?  [526] 
Mr.  Hilger:    Yes,  your  Honor. 

Cross  Examination 

Q.  (By  Mr.  Hilger)  :  Mrs.  Yan  Harpen,  your 
duties  did  not  require  you  ordinarily  to  go  into  the 
west  portion  of  the  building,  did  they? 

A.     The  shed. 

Q.     The  shed.  A.     Not  ordinarily. 

Q.  You  stated  that  there  was  a  pile  of  molding 
in  through  here  but  you  did  not  know  how  big  it 
was? 

A.     I  couldn't  give  you  any  footage  in  it,  no. 

Q.  You  are  familiar,  are  you  not,  with  the  acqui- 
sition of  a  rather  sizeable  quantity  of  Anzac  mate- 
rial from  the  Eureka  Redwood  some  tune  prior  to 
the  fire?  Do  you  recall  that  transaction? 

A.  They  purchased  material  from  Eureka  Red- 
wood regularly,  but  the  term  ''Anzac"  is  not  famil- 
iar to  me. 

Q.  You  do  not  know  of  your  o^^m  knowledge 
where  that  was  stored  at  the  time  of  the  fire,  do 
you? 

A.     As  a  rule  it  was  stored  out  in  the  yard. 

Q.  But  you  do  not  know  where  it  was  stored  at 
the  time  of  the  fire,  do  you? 

A.     Are  you  talking  al^out  the  Anzac  ? 

Q.  I  am  talking  about  the  Anzac  or  any  or  all 
of  it.  A.     No.  [527] 

Mr.  Hilger:     Thank  you. 
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Q.  (By  Mr,  Castro)  :  Had  you  ever  seen  any 
large  shipments  of  molding  stored  in  the  shed  at 
any  time  up  to  the  fire? 

Mr.  Hilger:  I  object  to  the  use  of  the  word 
"large." 

Q.  (By  Mr.  Castro)  :  Shipments  of  20,000  feet 
or  30,000  feet  ? 

A.  No.  The  molding  that  was  there,  was  there 
when  I  started  working  there  that  I  am  talking 
about. 

Q.  Could  you  tell  us  anything  about  the  size  of 
that  pile  physically? 

A.  Well,  as  I  said,  it  was  scattered.  It  was  not 
piled  high.  It  was  criss-crossed  perhaps  three  or 
four  deep  and  covered,  I  believe,  an  area  twelve  by 
fourteen,  maybe  larger  than  that. 

Mr.  Castro:  Twelve  by  fourteen  feet?  Those  are 
all  the  questions  I  have,  your  Honor. 

Mr.  Hilger:    That  is  all. 

B.  C.  WOLFE 

was  called  as  a  witness  on  behalf  of  the  defendant, 
being  first  duly  sworn,  testified  as  follows : 

Q.  (By  the  Clerk)  :  Will  you  please  state  your 
name  to  the  Court  and  jury,  sir? 

A.     B.  C.  Wolfe.  [528] 

Direct  Examination 
Q.     (By    Mr.    Castro) :     Where    do    you    make 
your  home,  Mr.  Wolfe  ?  A.     Eureka. 
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Q.  And  you  have  lived  in  the  area  about  how 
long?  A.     Ten  years. 

Q.     What  is  your  occupation  or  business? 

A.  I  am  an  engineer  for  a  sawmill  construction 
firm  and  in  new  and  used  machinery. 

Q.  Academically  you  are  a  Massachusetts  Insti- 
tute of  Technology  graduate,  are  you  ? 

A.     That  is  correct. 

Q.  You  have  been  in  that  business  about  how 
long? 

A.     My  current  position  about  four  years. 

Q.  How  long  have  you  been  in  the  machinery 
business  relating  to  sawmills? 

A.     Since  1947. 

Q.  Following  a  fire  that  occurred  at  the  Eureka 
Lumber  yard  in  the  City  of  Eureka  did  Mr.  Mc- 
Mullin  of  the  General  Adjustment  Bureau  of  that 
city  ask  you  to  visit  the  scene  of  that  fire  and  look 
at  a  portable  sawmill? 

A.     That  is  correct. 

Q.  About  how  long  after  the  fire  was  it  that  you 
went  to  look  at  the  sawmill? 

A.  I  couldn't  be  specific  as  to  the  date,  but  I  be- 
lieve it  [529]  was  about  three  or  four  days. 

Q.  At  that  time  did  you  see  a  sawmill  which  was 
located  in  the  position  shown  in  this  photograph 
Defendant's  AC?  A.     Yes,  that  is  correct. 

Q.  At  that  time  was  x>art  of  the  roof  down  on 
the  saw  machine  as  it  is  shown  in  that  photograph? 

A.  No,  because  I  walked  around  the  whole  ma- 
chine at  that  time. 
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Q.  What  is  the  approximate  size  of  that?  First, 
is  that  a  portable  sawmill? 

A.  In  the  sense  that  it  can  ])e  dismantled  and 
moved  it  is  a  portable  sawmill,  yes. 

Q.  I  show  you  another  photograph.  Is  that  taken 
showing  the  front  as  contrasted  with  the  rear  of 
that  sawmill? 

A.  Yes,  this  photograph  was  taken  on  the  street 
side. 

Q.  In  the  testilnony  there  has  been  testimony  to 
a  movable  wooden  platform  that  moved  with  the 
saw  of  that  sawmill. 

A.  Well,  in  normal  saAvmill  construction,  in- 
cluding this  iDarticular  piece,  there  is  no  necessity 
for  any  moving  wooden  i:)latform,  and  there  was  on 
this  item  there. 

Q.     There  wasn't  on  this  item? 

A.     No,  there  was  no  reason  for  it  being  there. 

Q.  There  is  a  platform,  however,  with  this  saw- 
mill, is  there  not? 

A.     Yes,  it  is  shown  on  this  photograph  here. 

Q.  I  show  you  Exhibit  D.  Does  that  show  the 
platform  to  which  you  have  reference? 

A.  This  platforai  in  here  is  what  is  normally 
referred  to  as  an  offliear  platform,  and  the  one 
shown  on  this  photograph  is  the  sawyers  platform. 

Q.     Are  you  familiar  with  redwood  molding? 

A.  Not  specifically.  I  know  what  it  is.  I  know 
what  is  is  used  for. 

Q.  Wlien  you  visited  the  mill  there  after  the 
fire  did  you  find  any  evidence  of  redwood  molding 
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remains  on  top  of  the  platform  or  any  part  of  tlie 

redwood  saw? 

A.  There  was  no  molding  or  any  other  type  of 
merchandise  on  top  of  the  platform,  because  I 
walked  all  around  it  and  on  top  of  it. 

Q.  Did  you  find  anything  to  indicate  to  you 
that  any  part  of  that  sawmill  had  been  completely 
consumed  ? 

A.  No,  there  wasn't  any  evidence  of  anything 
being  consumed.  Most  sawmill  equipment  is  steel 
and  it  doesn't  burn  very  well  in  a  fire. 

Q.  And  so  far  as  the  wooden  members  of  that 
sawmill  are  concerned,  was  there  any  total  consump- 
tion of  any  portion  of  the  wooden  mill? 

A.  No,  they  were  slightly  charred  on  the  outside, 
maybe  ten  per  cent. 

Q.  Did  you  look  at  the  machinery  with  the 
thought  of  a  [531]  possibility  of  repairing  the  ma- 
chinery? A.    Yes,  I  did. 

Q.  Does  part  of  the  work  which  you  do  include 
the  repair  of  such  machinery? 

A.    Yes,  it  does. 

Mr.  Hilger:  I  object  to  this.  In  connection  with 
this  sawmill,  salvage  does  not  appear  to  enter  into 
the  valuation 

Mr.  Castro:  I  am  not  going  to  ask  him  a  ques- 
tion on  the  salvage. 

Mr.  Hilger:  If  he  is  not  going  to  ask  any  ques- 
tion about  the  value  after  the  fire,  then,  I  will  object 
to  the  whole  business  as  being  pointless. 
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Mr.  Castro:  I  am  asking  him  whether  the  cost 
of  the  repair  of  that  machinery,  which  is  provided 
for  under  the  pohcy 

The  Court:  I  don't  quite  follow  you  on  that. 
What  is  the  point  of  that? 

Mr.  Castro:  The  policy  provides  that  you  in- 
sure to  the  extent  of  the  actual  cash  value  not  ex- 
ceeding the  cost  of  repair  or  replacement. 

Mr.  Hilger:  Except  in  matters  where  the  dam- 
aged or  lost  merchandise  has  been  sold  and  remains 
imdelivered. 

Mr.  Castro :    There  is  no  such  provision. 

Mr.  Hilger:  The  policy  provides  that  the  [532] 
measure  of  value  on  items  which  are  sold  but  re- 
main undelivered  is  the  sale  price  thereof. 

Mr.  Castro:  No,  the  policy  provides  in  para- 
graph 3,  the  building  form  endorsement,  Your 
Honor,  in  the  event  there  has  been  a  sale  of  a  par- 
ticular piece  of  property  and  it  is  still  on  the  prem- 
ises, the  sale  price  shall  constitute  the  actual  cash 
value  wherever  the  term  "actual  cash  value"  is  re- 
ferred to  in  the  policy. 

The  Coui-t:  What  is  the  point  here,  that  there 
was  some  limit  to  the  liability  of  the  insurance  com- 
pany on  this  mill? 

Mr.  Castro:  The  point  is,  the  mill  was  repair- 
able at  less  than  $7,500. 

Mr.  Hilger:  That  would  not  compensate  the  in- 
sured. 

The  Court :    Then  this  would  become  a  question 
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of  law  or  instruction  to  the  jury. 

Mr.  Castro :    Yes,  it  would,  Your  Honor. 

The  Court :  If  you  are  right  about  it,  you  would 
have  to  have  some  evidence  in  the  record  to  cover 
it. 

Mr.  Castro:     That  is  right. 

The  Court :  If  your  opponent  is  right  about  that, 
then  I  can  instruct  the  jury  to  disregard  this  evi- 
dence. 

Mr.  Castro:     That  is  correct. 

The  Court:  Then  I  see  no  harm  in  allowing  it 
in.  It  may  go  in  subject  to  the  ultimate  determin- 
ation of  its  [533]  materiality. 

Q.  (By  Mr.  Castro)  :  Did  you  make  any  in- 
vestigation of  this  sa-v^Tuill  to  determine  whether 
or  not  it  was  repairable^  A.     Yes. 

Q.  Did  you  reach  any  conclusions  as  to  whether 
it  could  be  repaired  ?  A.    Yes,  it  is  repairable. 

Q.  Did  you  reach  any  conclusions  as  to  the  cost 
of  that  repair?  A.    Yes,  I  did. 

Q.  What  in  your  opinion  was  the  cost  of  the 
repair  of  that  sawmill? 

A.     Approximately  $1,700. 

Q.  Have  you  been  back  to  look  at  that  sawmill 
since  your  first  look  at  it  %  A.     Yes,  last  week. 

Q.  Has  there  been  any  change  in  the  condition 
of  that  sawmill  over  the  period  so  far  as  the  con- 
dition of  the  mill  is  concerned,  over  that  period  of 
time? 

A.  The  first  time  I  looked  at  it  it  was  just 
through  a  fire.  Now  it  is  completely  rusted. 
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Q.  Were  any  steps  taken  so  far  as  you  could 
see  on  any  equipment  to  protect  against  rust? 

A.     None  whatsover. 

Q.  Are  there  ordinary  steps  which  are  recog- 
nized in  the  [534]  machinery  industry  for  protect- 
ing that  type  of  equipment? 

A.  Yes,  on  salvageable  machinery  they  used 
normally  a  fish  oil  base  of  paint  or  grease  or  oil. 

Q.  Reference  has  been  made  that  the  carriage 
of  the  machine  was  warped.  Did  you  inspect  the 
carriage  of  the  machine?  A.     Yes,  I  did. 

Q.  What  was  its  condition  so  far  as  being  re- 
pairable, usable,  or  warped? 

A.  Well,  it  is  still  usable.  It  would  require  new 
bearings,  but  the  frame  proper  is  O.K. 

Q.  With  reference  to  the  tracks  on  which  that 
saw  traverses,  were  they  warped? 

A.     No,  I  can't  say  that  they  were. 

Q.  In  your  work  have  you  become  acquainted 
with  the  capacity  of  loaders  so  far  as  area  for  haul- 
ing of  hmiber? 

A.  In  a  sense.  I  have  not  made  any  specific 
study  of  it. 

Q.  For  instance,  if  I  told  you  that  we  were  deal- 
ing with  66,000  board  feet  of  redwood  molding, 
would  you  be  able  to  tell  us  approximately  how 
many  freight  car  loads  that  would  constitute? 

A.  I  could  compute  it  and  give  you  a  figure  on 
it. 

Q.    What    approximately    would    that    be,    Mr. 
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Wolfe  ?  A.    You  said  sixty-six  ? 

Q.     66,000  board  feet. 

A.  Well,  a  normal  truck  unit  of  about  eight  feet 
by  eight  feet  by  twenty  feet  would  contain  approxi- 
mately 15,000  feet,  if  [535]  we  are  speaking  of 
board  measure  as  such. 

Q.  With  that  in  mind,  would  66,000  board  feet, 
so  far  as  freight  cars  are  concerned,  be  two  or  more 
freight  cars  of  hunber? 

A.  If  the  weight  was  no  factor,  you  could  pos- 
sibly get  that  much  in  two  large  cars. 

Q.  What  in  your  opinion  would  it  represent  in 
carloads?  A.     Two  or  better. 

Q.  In  your  opinion  what  would  35,000  board 
feet  of  redwood  fencing  represent  in  carloads? 

A.  Probably  a  car  and  a  quarter,  a  car  and  a 
half  possibly,  according  to  the  weight  of  it. 

Q.  In  walking  around  the  sawmill  did  you  walk 
in  this  area  between  the  sawmill  and  the  middle 
partition  of  the  building?  A.    Yes. 

Q.  Did  you  find  any  evidence  or  see  any  evi- 
dence in  there  of  any  debris  or  redwood  molding? 

A.  The  only  debris  I  noticed  was  the  charcoal 
that  fell  o:ff  the  timbers  around  there. 

Q.  What  timbers  do  you  have  reference  to,  Mr. 
Wolfe? 

A.  The  wall  of  the  building  and  what  charcoal 
fell  off  the  timbers  under  the  mill  ]U'oper.  There  is 
a  space  of  four  or  five  feet.  I  didn't  measure  it.  I 
had  no  reason  to. 
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Mr.  Castro:  I  believe  those  are  all  the  questions 
I  have  on  direct  examination,  Your  Honor.   [536] 

Cross  Examination 

Q.  (By  Mr.  Hilger) :  Mr.  Wolfe,  you  were 
hired  by  the  defendant  to  do  this  work,  were  you 
not;  in  a  sense  you  were  paid  for  if? 

A.     How  do  you  mean? 

Q.     M-o-n-e-y. 

A.  I  was  invited  to  testify  down  here  or  asked  if 
I  would. 

Q.  You  did  not  answer  my  question,  Mr.  Wolfe. 
You  were  hired  and  paid  by  the  defendant  to  make 
these  studies  that  you  have  testified  to,  weren't  you? 

A.     No,  sir,  I  was  not. 

Q.  What  was  your  arrangement  with  Mr.  Mc- 
MuUin  ?  He  is  the  adjuster,  is  he  not,  for  the  insur- 
ance company? 

A.  He  asked  me  at  the  time  if  I  would  come 
over  and  make  an  appraisal  of  this  burnt  ma- 
chinery. 

Q.  How  much  did  you  get  paid  for  your  ap- 
praisal ? 

A.  I  get  paid  nothing.  If  we  get  a  job  for  it, 
then  we  make  the  money  on  the  rebuilds. 

Q.  You  saw  charcoal  around  on  the  floor  area, 
that  is,  charred  bits  and  pieces  of  the  residue  of  the 
flames  around  on  the  deck  or  along  this  wall  here, 
did  you  not?  A.    Yes. 

Q.  What  type  of  instrument  did  you  use  to  con- 
duct your  tests  on  this  piece  of  equipment,   Mr. 
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Wolfe"?  A.     You  need  no  instruments.   [537] 

Q.  You  just  go  along,  sight  along  it,  and  that  is 
it?  Is  that  the  way  you  conduct  the  test"? 

A.    Well,  no.  What  was  the  specific  question? 

Q,  I  just  wanted  to  know  what  instruments  you 
used  to  determine  the  condition  of  that  sawmill,  Mr. 
Wolfe.  I  believe  you  have  answered  me  that  you 
used  no  instruments. 

A.  That  is  right.  I  am  in  the  business  of  ap- 
praising machinery  for  repair. 

Q.     How  long  did  you  take  to  appraise  this  ? 

A.     Probably  thirty  minutes. 

Mr.  Hilger:    That  is  all. 

Redirect  Examination 

Q.  (By  Mr.  Castro)  :  Is  any  more  time  required 
to  look  at  a  sawmill  of  this  size? 

A.  Well,  for  the  amount  of  equipment  there  I 
spent  a  little  too  much  time,  because  there  are  only 
three  pieces  there. 

Q.    What  do  the  three  pieces  consist  of? 

A.  One  diesel  engine,  Cummins  engine,  one  car- 
riage of  nondescript  make,  and  one  feed  works, 
friction  feed. 

Q.  Do  you  have  to  take  the  carriage  apart  to 
examine  it  to  determine  whether  it  is  repairable  or 
usable  ? 

A.  No,  sir,  I  do  not.  Any  of  these  photographs 
will  show  you  most  of  the  carriage. 

Q.  Do  you  have  to  take  the  friction  portion 
apart  to  determine  whether  or  not  it  is  usable? 
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A.     No,  sir. 

Q.  Do  you  have  to  take  the  diesel  motor  apart  to 
determine  whether  it  is  usable  % 

A.     Yes,  sir. 

Q.     A^Hiat  did  you  do  in  that  connection? 

A.  JSTormally  when  we  ai:)praise  a  diesel  that  has 
been  in  a  fire  we  check  to  see  if  there  if  there  is  oil 
in  it. 

Q.     T\Tiat  is  the  significance  of  the  oil  *? 

A.  Usually  when  the  crankcase  is  full  of  oil  the 
damage  has  not  been  hot  enough  to  damage  the 
casings. 

Q.     Did  you  make  that  check  in  this  instance? 

A.     Yes,  I  did. 

Q.     What  did  you  find? 

A.     That  the  crankcase  was  full  of  oil. 

Q.  Did  you  find  anything  else  that  would  indi- 
cate to  you  whether  the  sa^^nnill  had  been  under  any 
intense  heat  that  would  destroy  the  sa\\anill  ? 

A.  No,  I  did  not.  Normally,  on  diesel  engines 
there  are  a  few  aluminum  parts,  and  regardless  of 
what  the  make  of  the  engine,  they  normally  melt  off. 

Q.     And  those  parts  are  all  replaceable,  are  they? 

A.     That  is  correct. 

Q.  And  they  melt  at  a  far  lower  degree  than  the 
steel  portions  of  that  engine?  A.     Yes.  [539] 

Mr.  Castro :    I  have  no  further  questions. 

Recross  Examination 
Q.     (By  Mr.  Hilger) :     Those  aliuninum  parts, 
many  of  them  are  right  do\\m  in  the  middle  of  that 
diesel,  aren't  they,  Mr.  Wolfe? 
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A.     No,  they  are  on  the  outside. 

Q.  Some  of  them  are  on  the  inside,  aren't  they? 
How  about  the  babbit  around  any  bearings  ? 

A.  If  the  oil  is  still  in  the  crankcase,  you  can't 
melt  the  babbit. 

Q.     That  is  your  opinion  at  least? 

A.     That  is  my  knowledge. 

Q.  How  about  other  aluminum  loarts  that  might 
appear  on  the  insides?  How  about  the  brass?  How 
about  their  melting  point  compared  with  aliumnmn? 

A.     Slightly  higher. 

Q.    Very  slightly,  too,  isn't  it? 

A.     That  is  right. 

Q.  Alimiinum  is  about  1400  and  copper  is  about 
1600,  is  that  right?  A.     That  is  correct. 

Q.  A  very  slight  change  in  temperature  would 
melt  the  copper  and  brass  bearing,  wouldn't  it? 

A.     Diesels  have  almninum  l3earings  normally. 

Q.  I  thought  they  did  not  have  aluminum  inside 
where  you  [540]  had  to  go  after  the  bearings. 

A.     No  one  has  said  that  yet. 

Q.     You  said  they  were  all  outside. 

A.  You  said  parts.  You  said  nothing  about  bear- 
ings. 

Q.    A  bearing  is  not  a  part? 

A,     Not  external,  no. 

Q.     But  it  is  internal,  isn't  it?  A.     Yes. 

Q.  You  can't  run  the  thing  without  it,  can  3^ou? 
Yes  or  no. 

A.     Will  you  repeat  that,  please? 
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Q.  Can  you.  run  a  diesel  engine  without  bearings 
in  it  ?  A.     No,  you  cannot. 

Q.     You  did  not  look  at  those  bearings,  did  you? 

A.  I  didn't  have  to.  The  crankease  was  full  of 
oil. 

Q.  That  is  your  final  answer  to  everything :  "We 
got  oil,  why,  it  is  O.K."  You  made  no  further 
checks.  Yes  or  no,  A.     No. 

Q.  W^iere  was  the  feed  works  on  a  rig  like  this, 
Mr.  Wolfe  ? 

A.     It  normally  sits  imder  the  carriage  rails. 

Q.  You  would  have  to  do  some  getting  to  get 
under  there  and  examine  it,  wouldn't  you"? 

A.     No,  sir,  it  is  in  plain  sight. 

Q.     Underneath  the  rails'? 

A.  That  is  right,  but  there  is  a  cutout  section 
for  it. 

Mr.  Hilger:    That  is  all.  [541] 

Mr.  Castro:  I  have  no  further  questions,  your 
Honor. 

RICHARD  HANNA 
called  as  a  witness  on  behalf  of  the  defendant,  being 
first  duly  sworn,  testified  as  follows: 

Q.  (By  the  Clerk)  :  Will  you  state  your  name 
to  the  Court  and  jury?  A.     Richard  Hanna. 

Direct  Examination 
Q.     (By  Mr.  Castro) :    Where  do  you  make  your 
home,  Mr,  Hanna? 

A.     In  Berkeley,  California. 

Q.     By  whom  are  you  employed? 
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A.  Yellow  Manufacturing  Acceptance  Corpora- 
tion. 

Q.  Are  you  ax^pearing  here  today  as  a  result  of 
a  subpoena  being  served  on  your  employer? 

A.     Yes,  sir. 

Q.  That  subpoena  asked  you  to  bring  certain 
records  relating  to  some  trucking  equipment  being- 
purchased  by  Hyrum  N.  Jensen. 

A.    Yes,  sir. 

Q.    Have  you  brought  those  records  with  you? 

A.    I  have. 

Q.  In  specific,  do  you  have  a  written  contract 
involving,  or  which  calls  for  a  down  payment  credit 
on  a  portable  sawmill?  [542] 

A.     No,  sir, 

Q.  Do  you  have  a  written  contract  on  a  truck 
where  a  sawmill  was  to  be  used  as  a  down  payment  ? 

A.  We  have  a  contract  on  a  truck,  sir,  but  not 
vdth  a  sawmill  as  a  down  payment. 

Q.    What  is  the  date  of  that  contract? 

A.     January  12,  1956. 

Q.     May  I  see  that  contract? 

A.    Yes,  sir.  This  is  the  contract  itself. 

Q.    Do  you  have  the  original  contract  with  you? 

A.     Not  with  me,  no,  sir. 

Q.     This  is  a  photostat  of  that  contract? 

A.    Yes,  sir. 

Q.  Apparently  you  made  several  coioies  of  the 
photostat?  A.    Yes,  we  did. 

Q.  Did  that  contract  call  for  a  trade-in  of  the 
portable  sawmill?  A.     No,  sir. 


Hyrum  Jensen  519 

(Testimony  of  Richard  Hanna.) 

Q.  What  is  meant  under  paragraph  2  where  it 
refers  to  a  portable  sawmill?  Maybe  I  am  using  the 
wrong  term. 

A.  I  am  sorry.  It  does.  Description  of  trade-in, 
portable  sawmill. 

Q.  What  is  the  credit  to  be  received  for  the 
portable  sawmill?  A.     $4,000.  [543] 

Q.  According  to  the  teiTQs  of  the  contract,  what 
was  the  total  purchase  price  of  the  contract? 

A.    $13,350. 

Q.  Did  you  receive  anything  else  to  show  that 
any  other  credit  was  to  be  given  except  $4,000  for 
the  portable  sawmill?  A.     No,  sir. 

Mr.  Castro :  I  will  offer  the  contract  in  e\ddence 
as  Defendant's  Exhibit  next  in  order. 

The  Court:    Any  objection? 

Mr.  Hilger:  I  think  I  will  object  to  it  as  being 
immaterial  to  show  the  deal  or  the  arrangement  be- 
tween Dayton  Murray  Truck  Sales  and  the  Eureka 
Luml^er  Company.  It  is  a  part  of  the  transaction, 
and  insofar  as  the  part  is  shown,  it  is  in  complete 
agreement  with  the  evidence  already  in  the  record, 
but  inasmuch  as  it  is  not  the  best  evidence  of  the 
complete  transaction  between  the  two  parties,  I  will 
object  to  it. 

The  Court :    At  least 

Mr.  Hilger:  It  is  coiToborative  of  the  first  half 
of  the  transaction. 

The  Court:  It  shows  what  it  shows  so  far  as  the 
acceptance  company  was  concerned. 

Mr.  Hilger:    But  limited  only  to  the  entry  of  the 
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financing  arrangement  into  the  deal.  In  my  opinion 
it  is  incompetent  to  establish  what  the  actual  deal- 
ing was  between  the  two  dealing  parties.  [544] 

The  Court :    You  say  $3500  credit  was  given  ? 

Mr.  Hilger:  No,  we  say  $4,000  credit  was  given, 
and  Dayton  Murray  Truck  Sales  obligated  itself  to 
pay  YMAC  an  additional  $3500,  and  so  far  as 
YIMAC  goes,  that  is  no  concern  of  theirs.  All  their 
contract  will  show  is  the  original  down  payment. 
Who  pays  the  remainder  they  don't  care,  just  so  it 
is  paid. 

The  Court:  There  is  really  no  dispute  al)out  it, 
then. 

Mr.  Castro:  They  claim  there  is  an  additional 
contract  besides  this  one. 

The  Court :  No,  that  is  not  what  counsel  said.  He 
said  the  contract  between  the  buyer  and  the  seller 
was  made  between  the  buyer  and  the  seller.  So  far 
as  the  financing  is  concerned,  it  showed  a  down 
payment  of  $4,000. 

Mr.  Castro :  That  is  what  it  showed  the  transac- 
tion to  be,  reflected  in  the  formal  contract  which 
was  executed  by  the  Dayton  Murray  Truck  Sales. 

The  Court:  I  will  allow  it  in  if  you  tell  me  it  is 
3^our  contention  that  the  transaction  with  reference 
to  the  additional  $3500  was  some  sort  of  fake  or 
incorrect  matter. 

Mr.  Castro:  It  is  our  contention  that  this  con- 
stitutes the  entire  transaction  as  represented  by  this 
contract. 

Mr.  Hilger:    Then  I  vnW  object  to  it  as  it  covers 
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[545]   only  a  part  of  the  transaction.  There  is  in 

evidence  already  before  this  Court 

The  Court:  I  do  not  see  that  it  does  any  harm  if 
it  shows  only  part  of  the  transaction. 

Mr.  Hilger:  But  if  counsel  is  introducing  it  to 
try  to  show  that  it  is  the  entire  contract 

The  Court :  You  can  make  that  point  at  the  time 
of  your  argument. 

(The  document  referred  to  was  thereupon 
received  in  evidence  and  marked  Defendant's 
Exhibit  AO.) 

Q.  (By  Mr.  Castro)  :  This  contract  was  signed 
by  a  representative  of  the  Dayton  Murray  Truck 
Sales  Company,  was  it?  A.     Yes,  sir. 

Q.     And  what  was  his  name  ? 

A.    W.  A.  Threlkeld. 

Q.  After  the  execution  of  this  contract  with 
Dayton  Murray  Truck  Sales,  who  was  to  pay  the 
payments  under  this  contract  to  your  company? 

A.     The  Eureka  Lumber  Company. 

Q.  Was  the  Dayton  MuiTay  Sales  Company  to 
make  any  pajmients 

Mr.  Hilger:  I  vdW  o])ject  to  that.  The  contract  is 
the  best  evidence. 

The  Court:  Yes,  that  calls  for  the  opinion  and 
conclusion  of  the  mtness.  [546] 

Q.  (By  Mr.  Castro)  :  Assmning  this  contract 
had  been  paid  in  full,  would  the  Dayton  Murray 
Truck  Sales  Company  have  any  monies  coming  out 
of  the  payment?  A.     No,  sir. 

Mr.  Hilger:    What  is  that  question  again? 
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Mr.  Hilger:    I  object. 

The  Witness:    No,  sir. 

The  Court:  Strike  the  answer.  I  will  sustain  the 
objection.  The  contract  speaks  for  itself. 

Q.  (By  Mr.  Castro)  :  Did  you  have  other  con- 
ditional sales  contracts  with  H.  M.  Jensen  referring 
to  trucking  equipment? 

Mr.  Hilger:  I  will  object  to  that  as  incompetent, 
irrelevant  and  immaterial  to  any  issue  contained 
herein.  We  claim  no  loss  of  trucks. 

Mr.  Castro:  I  am  not  offering  it  for  that  pur- 
pose. I  cross-examined  the  other  day  to  show  the 
interest  of  Dee  Jensen  in  the  particular  Eureka 
Lumber  Company.  One  of  the  questions  which  I 
was  permitted  to  ask  and  which  was  answered  by 
the  plaintiff  was  whether  or  not,  following  the  fire, 
he  had  transferred  the  trucks  that  were  involved 
that  were  YMAC  to  Dee  Jensen.  He  denied  that  he 
had. 

Mr.  Hilger:    He  said  that  he  had  tried  to. 

Mr.  Castro:    All  right.  [547] 

Mr.  Hilger:    But  he  had  not  been  able  to  do  it. 

The  Court:  I  will  sustain  the  objection  on  the 
ground  it  is  incompetent,  irrelevant  and  immaterial. 

Q.  (By  Mr.  Castro)  :  Do  you  have  any  written 
assignments  from  Hyriun  M.  Jensen  to  Harold  Dee 
Jensen  concerning  the  truck  involved  in  this  partic- 
ular transaction? 

Mr.  flilger:  Same  objection,  plus  the  fact  that 
there  is  no  date  on  the  assignment. 
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The  Court:    There  was  no  what^ 

Mr.  Hilg-er:  No  time  placed  on  when  the  assign- 
ments may  have  become  effective.  They  are  incom- 
petent, irrelevant  and  imnfiaterial  anyway. 

The  Court:  Yes.  You  are  getting  pretty  far 
afield  from  the  claim  on  the  insurance  policy.  I  will 
sustain  the  objection. 

Mr.  Castro:  Mr.  Hanna,  you  are  handing  me  a 
document  which  I  will  ask  to  Idc  marked  for  identi- 
fication. 

(The  document  referred  to  was  thereupon 
marked  Defendant's  Exhibit  AP  for  identifi- 
cation.) 

Q.  (By  Mr.  Castro)  :  Was  this  account  on  this 
particular  truck  delinquent  at  the  time,  June  25, 
1956? 

Mr.  Hilger:  I  object  to  it  as  incompetent,  irrel- 
evant and  inmiaterial  and  cite  that  as  misconduct. 

The  Court:    Which  contract? 

Mr.  Castro:  The  one  that  has  been  admitted  in 
[548]  evidence. 

The  Court :    You  are  talking  about  AO  ? 

Mr.  Castro:    Yes,  your  Honor. 

The  Court:  Was  it  delinquent  at  the  time  of  the 
fire? 

Mr.  Castro :    Yes,  that  is  what  I  am  asking. 

Mr.  Hilger:    I  object  to  it. 

The  Court :  Sustained.  You  mean  by  that,  I  take 
it,  whether  or  not  there  were  payments  due  the  fi- 
nance company  that  had  not  been  paid.  I  mil  sus- 
tain the  objection  if  that  is  the  question. 
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Q.  (By  Mr.  Castro) :  Had  you  received  any 
checks  from  Hyrmn  M.  Jensen  covering  any  install- 
ments due  prior  to  June  25,  1956? 

Mr.  Hilger:    Same  objection. 

Mr.  Castro:  (Continuing)  Which  had  not  been 
honored  by  the  bank  when  they  were  loresented? 

Mr.  Hilger:    Same  objection. 

The  Court:    Same  ruling.  Sustained. 

Q.  (By  Mr.  Castro) :  As  of  June  25,  1956,  were 
you  holding  any  checks  of  Hynun  M.  Jensen? 

Mr.  Hilger:    Same  objection,  your  Honor. 

The  Court:    Same  ruling. 

Mr.  Hilger:  I  am  going  to  suggest  that  further 
questioning  along  this  line  would  be  misconduct  of 
counsel.  [549] 

The  Court:  It  is  prejudicial,  I  think.  I  will  sus- 
tain the  objection.  I  have  already  ruled,  in  the  ab- 
sence of  the  jury,  that  those  questions  are  imma- 
terial in  the  present  state  of  the  record. 

Mr.  Castro :  Those  are  all  the  questions  I  have  at 
this  time,  your  Honor.  At  the  close  of  the  session 
this  afternoon  may  I  make  an  offer  of  proof  con- 
cerning these  matters  I  have  been  asking  about  ? 

The  Court :  Very  well.  I  think  the  questions  indi- 
cate the  nature  of  the  proof  you  are  seeking  to 
bring  in,  l3ut  you  may  make  it  fonnally  if  you  wish. 

Mr.  Castro :    Thank  you. 

Mr.  Hilger :    No  questions  of  this  witness. 

Mr.  Castro:  At  this  time  I  would  like  to  read 
from  the  dex^osition  of  Harold  Dee  Jensen,  Jr. 
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HAROLD  DEE  JENSEN,  JR. 

Mr.  Castro:  Referring  to  the  deposition  of  Har- 
old Dee  Jensen,  which  was  taken  on  May  11,  1957, 
if  I  may,  I  would  like  to  read  the  following  portions 
of  that  deposition.  Page  52,  line  25 : 

"'Q.  Now,  after  the  fire  did  you  prepare  any  of 
the  proofs  of  loss  which  were  filed? 

"A.  I  went  over  it  with  the  accoimtant.  Gene 
Fox,  who  is  a  C.P.A. 

''Q.  And  did  you  give  Gene  Fox  any  figures  for 
[550]  the  proof  of  loss? 

"A.  Yes.  We  went  through  the  price  l)ooks  and 
i  nventories — invoices . 

"Q.  And  did  you  discuss  the  proofs  of  loss  with 
Hyrum  Jensen  before  they  were  executed? 

''A.    Yes. 

**Q.     Did  you  prepare  them  for  his  signature? 

*'A.  I  think  Mr.  Hilger  did  that.  We  just  made 
a  rough  longhand  copy  of  it  and  took  it  up  to  Mr. 
Hilger's  office,  and  Mr.  Hilger's  secretary  typed  it 
up;  and  Mr.  Jensen  went  up  there  and  discussed  it 
with  him.  "^^Hiat  he  discussed,  I  don't  know;  I 
wasn't  there. 

"Q.  Did  you  see  the  proofs  of  loss  after  they 
were  prepared? 

''A.     Yes,  I  believe  I  did. 

"Q.     And  where  did  you  see  them? 

"A.     In  Mr.  Hilger's  office. 

"Q,  Did  you  review  them  in  there  with  Hyrum 
Jensen  before  he  signed  them? 

"A.  I  don't  think  he  was  wiih  me.  I  ju.st 
checked  them  over. 
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"Q.  In  Hyrum  Jensen's  absence  you  went  up  to 
Hilger's  office? 

''A.  He  may  have  been  with  me,  I  can't  say  for 
sure  [551]  whether  he  was  or  not. 

''Q.  But  in  any  event,  you  did  check  the  jDroofs 
of  loss  before  they  were  signed? 

''A.     That's  right." 

With  reference  to  another  subject,  page  76,  line 
12,  question  by  Mr.  Castro : 

"Q.  Did  you  go  into  any  other  portion  of  the 
building  after  you  got  back  from  the  airport  ? 

'*A.  Yes.  I  looked  where  he  put  the  gas,  and  I 
took  about  a  half-gallon  out,  and  my  boy  has  a  lit- 
tle car,  and  I  put  some  of  the  gas  in  his  car  for 
him. 

''Q.  About  what  time  was  it  that  you  removed 
the  h'alf -gallon  from  the  drum  at  X-11? 

"A.  Oh,  it  was  right  after  we  got  back  from  the 
airport. 

''Q.    What  did  you  put  the  half-gallon  in? 

"A.  I  don't  remember  what  kind  of  a  container. 
I  think  it  was  a  can  or  a  gallon  jug,  or  something. 

''Q.     And  did  the  drum  have  a  top  to  it? 

"A.     Yes. 

^'Q.  Did  you  put  the  top  back  on  the  drum,  of 
course  ? 

"A.  No,  I  put  a  pump  in  it.  It  was  a  regular 
pump,  a  self-serving  pump.  [552] 

''Q.  And  then  what  did  you  do  with  the  gaso- 
line you  had  mthdra-v^m? 

"A.     I  put  it  in  his  little  car. 
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*'Q.    Where  was  the  car  located? 

*'A.     It  was  in  front  of  the  office. 

"Q,     In  the  walk  area  or  the  building  itself? 

"A.     It  was  in  the  walk  area. 

"Q.     And  will  you  indicate  where  in  the  walk 
area? 

"A.     I  think  it  was  right  in  front  of  the  window 
right  here  (indicating). 

"Q.    Would  you  put  an  X  there? 
''(Witness  marks  document.) 

"Mr.  Castro:    We  will  mark  it  No.  12. 

"Q.     Was  that  a  four-wheel  automobile? 

"A.     Yes. 

"Q.     And  was  it  a  gasoline-engine  automobile? 

''A.    Yes. 

"Q.     Did  it  operate?  "A.     Yes. 

"Q.    Your  son  was  how  old? 

"A.     Oh,  I  think  around  eight. 

"Q.     Then  you  left  him  there  with  the  automo- 
bile? 

"A.     There  was  someone  riding  with  him.  I  don't 
remember  who  it  was. 

'*Q.    Did  you  leave  him  there  with  the  automo- 
bile? [553]  "A.    Yes. 

"Q.     And  would  he  drive  that  automobile? 

''A.     Yes. 

"Q.     How  big  an  automobile  was  it? 

"A.     Oh,  it's  just  a  small  one.  It's  made  out  of 
a  tank,  out  of  an  airplane  tank. 

"Q.     Kind  of  a  scooter? 

"A.    Well,  it  is  a  little  larger  than  a  scooter.  It 
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has  a  little  Briggs  and  Stratton  motor  in  it;  goes 

about  five  niiles  an  hour." 

Page  82,  line  9 : 

"Q.  Now,  after  you  drew  the  gasoline  from  the 
drum  and  put  it  in  the  boy's  automobile,  what  did 
you  do  with  the  container  that  you  used  to  carry 
the  gasoline?  "A.     I  don't  recall. 

''Q.     Did  you  put  it  back  in  the  building'? 

"A.     Most  likely. 

''Q.  What  is  your  best  recollection  as  to  what 
you  did  with  it? 

"A.     No ;  I  threw  it  in  the  back  of  his  car. 

'^Q.    You  left  it  outside? 

''A.  Yes;  I  put  it  in  the  back  of  his  car.  In 
fact,  I  recall  now,  it  was  a  can  that  I  used,  one  of 
these  service  station  cans  that  has  a  [554]  little 
spout  on  it,  a  red  can;  and  I  tossed  it  in  the  back 
of  his  car. 

"Q.  Now,  at  the  time  of  the  fire,  were  there  any 
employees  at  the  Eureka  Lumber  Company  that 
day?  Did  you  have  people  employed  there  that  day? 

"A.  The  bookkeeper  was  there.  I  don't  recall 
whether  there  was  anyone  working  in  the  yard  or 
not. 

"Q.    Was  that  Yerna  Musser  or  the  other  one? 

'*A.  Yan  Harpen.  Yema  Musser  wasn't  work- 
ing at  the  time. 

"Q.  Did  you  have  anybody  working  under  you 
on  the  day  of  the  fire?  *'A.     No. 

''Q.  Did  Hyrum  Jensen  have  anybody  working 
under  him?  "A.     I  don't  know. 
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"Q.     Were  you  there  the  day  of  the  fire? 

'^A.     Yes. 

'*Q.  And  you  don't  know  what  employees  were 
working  on  the  day  of  the  fire?  **A.     No. 

"Q.  What  time  did  you  go  to  work  on  that  occa- 
sion? "A.     I  don't  recall  that.  [555] 

"Q.     Did  you  go  to  work  before  the  fire  occurred? 

"A.  Oh,  yes.  In  the  morning;  I  was  probably 
there  at  8  o'clock. 

"Q.  And  the  fire  occurred,  as  I  imderstand  it, 
sometime  around  12  noon,  or  shortly  thereafter? 
Did  you  work  up  until  the  time  of  the  fire  ? 

'A.  I  worked  uji  mitil  12  o'clock,  a  little  after 
12.  In  fact,  about  15  minutes  after  when  I  left." 

Page  65  of  the  deposition,  line  9: 

"Q.  Now,  were  there  any  doors  in  the  building, 
so  far  as  the  east  half  of  the  building  was  con- 
cerned ? 

"A.     This  part  along  here  (indicating)  ? 

"Q.  No,  the  east  half  would  be  where  the  of- 
fice  

"A.  Yes.  There  was  one  door  to  the  outside,  the 
east  side.  In  fact,  this  is  it  right  here. 

"Mr.  Castro:  Yes.  We  will  mark  that  door 
No.  8." 

Mr.  Castro:  Do  you  have  the  original  diagram 
attached  to  the  deposition,  your  Honor?  No.  8  in 
the  deposition  is  the  door  which  was  referred  to  as 
Roman  numeral  II  here  (indicating  on  Defendant's 
Exhibit  A). 

"Q.     And  how  was  that  door,  was  it  a   sliding 
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door?  "A.     No,  it  was  a  hinged  door. 

"Q.     It  was  locked  from  the  inside  or  outside? 

"A.     Inside.  [556] 

''Q.     T\niat  ij'pe  of  lock  was  used  on  the  inside? 

''A.  Oh,  I  don't  recall.  There  was  some  kind  of 
a  hasp  on  it.  I  don't  remember  exactly. 

"Q.  Now,  was  there  a  door  along  the  alley  at  the 
position  marked  '3'?  ''A.    Yes." 

That  is  the  door  with  the  Roman  nmneral  marked 
IV  on  this  diagram,  Defendant's  Exhibit  A. 

"Q.     And  a  door  at  the  position  marked  '2'? 

"A.     That's  right." 

That  corresponds  to  Roman  numeral  III. 

"Q.  And  then  there  was  a  front  door  on  Third 
Street  at  the  position  marked  '1'? 

''A.     That's  right." 

That  is  Roman  numeral  I  on  this  diagram. 

"Q.  And  then  there  was  a  doorway  going  up- 
stairs in  a  position  marked  '6'? 

''A.     That's  right. 

"Q.  And  alongside  of  it  was  a  doorway  marked 
No.  5?"  (Which  is  this  doorway.) 

"Q.     Is  there  some  doorwaj^" 

''A.     That's  right. 

"Q.     Is  there  some  doorway  not  marked  in  there? 

"A.  No;  they're  all  in  here.  This  one  here  is 
[557]  the  doorway  to  the  window.  I  had  just  about 
forgot  that. 

"Q.  We  can  mark  that  doorway  No.  9,  perhaps, 
and  then  there  won't  be  any  confusion  on  that." 

"Q.     Now,  were  there  any  locks  on  doorway  3  ? 
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*'A.     Yes. 

'*Q.  Was  that  locked  from  the  inside  or  the  out- 
side? "A.     Both  places. 

''Q.    And  doorway  2,  was  that  a  locked  door? 

''A.  I  think  there's  a  hasp  on  the  outside,  but 
it  was  just  locked  from  the  outside. 

"Q,  What  type  of  lock  did  you  have  on  the  in- 
side of  that  door? 

"A.     That  was  just  a  hasp. 

''Q.    How  was  No.  1  door  closed,  or  locked? 

"A.     It  had  a  key  to  it. 

'*Q.  And  were  either  doors,  5,  6  or  9  kept 
locked? 

"A.  As  a  rule  5  was  kept  locked,  and  when  I 
was  out  of  toAvn,  as  a  rule,  6  was  kept  locked. 

''Q.  6  is  the  doorway  that  leads  upstairs  to  the 
office  section?  "A.     Upstairs,  yes. 

"Q.  Now,  was  there  any  doorway  in  the  retail 
end  of  the  building,  or  the  east  side  of  the  build- 
ing, as  I  call  it?  [558] 

**A.    Well,  this  one  here  (indicating). 

**Q.     So  far  as  outside  entrances  were  concerned? 

''A.     No,  that's  all  of  them. 

"Q.  Was  there  any  doorway  direct  from  the  east 
half  of  the  building  into  the  west  half  of  the  build- 
ing? 

"A.  Yes,  there  is  a  doorway  right  here  (indi- 
cating) . 

"Q.  That  would  be  a  door  in  this  general  loca- 
tion? ''A.    Yes. 

"Mr.  Castro:     Marked  No.  10." 
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And  it  corresponds  to  Roman  nimieral  V  on  De- 
fendant's Exhibit  A. 

"Q.     Now,  was  that  door  locked"? 

"A.     It  was  locked  with  a  hasp. 

"Q.     From  the  inside  or  outside? 

'  'A.     Inside. 

'*Q.  Now,  how  many  keys  did  you  have  to  the 
No.  1  door?  "A.     Three,  I  believe. 

"Q.     Who  had  those  keys? 

"A.  I  had  one,  my  father  had  one,  and  the  book- 
keeper had  one." 

The  Court:  How  much  of  this  are  you  going  to 
read,  counsel? 

Mr.  Castro:  I  am  going  to  show  that  each  of 
[559]  the  doors  in  the  building  was  locked  at  the 
time  Harold  Dee  Jensen  left  the  premises  at  12:15. 

Mr.  Hilger:  We  will  stipulate  that  they  were 
locked.  They  don't  go  off  and  leave  a  building  lui- 
locked. 

Mr.  Castro:  Will  you  stipulate  that  they  were 
not  forced  open  by  anybody  before  the  fire  was  dis- 
covered ? 

Mr.  Hilger:  I  won't  stipulate  to  the  time  of  the 
day  except  the  facts,  counsel.  I  think  we  have  been 
over  this  three  or  four  times.  The  doors  were  all 
locked. 

The  Court:  So  do  I.  I  do  not  Avant  to  impose 
upon  this  jury,  but  we  are  going  to  finish  this  case 
some  time  or  other.  There  is  so  much  repetition.  I 
think  we  will  stav  here  todav  until  we  finish.  What 
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is  the  materiality  of  reading  all  this  business  about 

those  doors  again? 

Mr.  Castro:  The  materiality  of  this  business  is 
simply  this,  that  the  building  was  locked  up,  that 
the  fire  was  discovered  in  the  room  which  is  marked 
SW,  that  there  was  no  normal  source  of  the  fire 
in  there  such  as  a  heater,  lighting  unit,  or  anything 
of  that  character. 

The  Court:  I  did  not  ask  you  that.  I  said  what 
is  the  materiality  of  reading  all  this  stuff  about  the 
doors  when  counsel  has  stipulated  with  you  and 
it  is  already  in  evidence  that  these  doors  were 
locked. 

Mr.  Castro :  If  you  agree  that  is  the  stipulation, 
I  accept  it,  but  I  had  to  read  it  before  I  could  get 
the  stipulation.  [560] 

The  Court:  There  is  already  e^ddence  that  you 
])rought  out  in  cross  examination  to  the  same  ef- 
fect. 

Mr.  Castro:  I  needed  the  stipulation  to  tie  it 
down,  your  Honor,  and  I  am  thankful  to  get  it. 

Mr.  Hilger:     You  are  welcome. 

Mr.  Castro:  With  reference  to  page  44  of  the 
deposition,  line  11 

Mr.  Hilger:  I  object  to  this  as  being  covered 
under  the  ruling  heretofore  given  as  incompetent, 
irrelevant  and  immaterial  to  the  issues  here  raised. 

The  Court:  How  far  do  you  want  to  read,  coun- 
sel? 

Mr.  Castro:  I  would  like  to  read  commencing 
with  line  11  to  page  45,  line  7. 


534  Boston  Insurance  Company  vs. 

(Deposition  of  Harold  Dee  Jensen,  Jr.) 

Tlie  Court :  You  want  to  offer  that  in  connection 
with  the  amount  of  hmiber  purchased? 

Mr.  Castro:    That  is  correct. 

The  Court:    I  will  allow  that. 

Mr.  Hilger :    Where  are  we  starting  now  ? 

The  Court:    Line  11,  I  think  he  said. 

Mr.  Hilger:  May  we  begin  at  line  6,  then,  as  long 
as  we  are  going  to  cover  this? 

Mr.  Castro :  I  shall  be  glad  to  read  any  part  you 
want  me  to. 

"Q.  Had  business  been  going  along  where  the 
[561]  Eureka  Lumber  Company  was  making  money, 
or  was  it  losing  money ;  or  what  was  the  general 

"^A.     It  was  making  money. 

"Q.     And  about  how  much  was  it  making? 

''A.  I  think  in  1955  it  was  ax)proximately  $20,- 
000  profit. 

"Q.  And  was  there  any  change  in  business  fol- 
lowing the  close  of  '55? 

"A.  Yes;  the  lumber  business  had  dropped  off 
considerably,  the  price  had  dropped. 

"Q.  And  was  that  reflected  in  the  Eureka  Lum- 
ber Company? 

''A.  Yes,  it  was  reflected  in  every  company, 
every  lumber  company. 

"Q.  Was  there  any  change  in  the  amount  of 
lumber  that  you  were  bu^dng  in  1956  as  a  result 
of  that?  "A.    Yes. 

"Q.  What  did  you  do  with  relation  to  buying 
lumber  in  1956? 

''A.    You  say,  what  did  I  do? 
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^'Q.    Yes. 

"A.  Well,  I  just  purchased  the  amount  they 
were  selling. 

"Q;  And  was  that  substantially  what  you  had 
[562]  been  purchasing  in  1955? 

"A.     It  wasn't  as  much. 

"Q.  Percentagewise,  how  much  did  you  reduce 
purchases'?  "A.     I  couldn't  say. 

**Q.    Approximately?  "A.     I  couldn't  say. 

"Q.  Was  there  any  drop  in  the  amount  you 
were  selling?  "A,    Yes. 

"Q.  And  approximately  what  did  that  amount 
to   during  that   six  months? 

"A.     I  couldn't  say  that,  either. 

"Q.     You  cannot  give  us  an  approximation  on  it? 

"A.     ¥o,  I  couldn't." 

Mr.  Castro :  At  this  time  I  would  like  to  offer  in 
evidence  the  invoices  referred  to  in  the  deposition 
of  H.  B.  Wliittet,  which  was  read  by  plaintiff 
earlier  in  the  trial  of  the  case. 

The  Court:  They  were  not  attached  to  the  depo- 
sition ? 

Mr.  Hilger:  They  were  not,  your  Honor.  We 
have  no  ol^jection  to  the  defendant  offering  them. 

The  Court:    Mark  them  in  e^adence. 

(The  invoices  refen-ed  to  were  thereupon  re- 
ceived in  e\'idence  and  mai'ked  Defendant's  Ex- 
hibit AQ.)   [563] 

Mr.  Castro:  At  this  time  I  would  offer  in  evi- 
dence the  deposition  of  G.  R.  Abrahamson  taken 
on  September  18,  1957. 
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Mr.  Hilger:  I  will  object  to  this  on  the  ground 
it  is  incompetent,  irrelevant  and  immaterial  in  all 
respects.  It  addresses  itself  to  an  indebtedness  that 
this  gentleman  had  on  the  purchase  of  a  home, 
which  indebtedness  was  subsequently  paid. 

The  Court:  I  will  sustain  the  objection  made  by 
counsel  on  the  same  grounds  heretofore  stated  by 
the  Court,  and  you  may  mark  the  deposition  for 
identification  if  you  wish. 

(The  deposition  referred  to  was  thereupon 
marked  Defendant's  Exhibit  AR  for  identifica- 
tion.) 
Mr.  Castro :    At  this  time  I  mil  offer  in  evidence 
the  deposition  of  Angelo  Franceschi,  manager  of 
the  Crocker-Anglo  Bank  of  Eureka,  taken  on  Sep- 
tember 18,  1957. 

Mr.  Hilger:     There  are  two  depositions,  one  of 
September  7th  and  one  of  September  18th. 
The  Court:    Which  one  do  you  offer? 
Mr.  Castro :    The  one  of  September  18th. 
Mr.  Hilger:     I  -will  make  the  same  objection  to 
this  deposition  that  I  made  to  the  previous  one, 
your  Honor. 

The  Court:     This  concerns  financial  transactions 
with  the  bank? 

Mr.  Hilger:     That  is  all. 

The    Court:     Nothing   else    is   involved?    I    will 
[564]    sustain  the  objection  on  the   same   ground. 
The  de]7osition  may  be  marked  for  identification. 
(The  deposition  referred  to  was  thereupon 
marked  Defendant's  Exhibit  AS  for  identifica- 
tion.) 
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Mr.  Castro:    Call  Mr.  Steams. 

The  Court:     How  long  is  this  going  to  take"? 

Mr.  Castro:     Probably  a  half  hour. 

The  Court:    Is  this  your  last  witness? 

Mr.  Castro:  I  have  I  think  possil^ly  two  more 
witnesses. 

The  Court:  What  is  this  witness  going  to  tes- 
tify to'?  The  inventory? 

Mr.  Castro:    Yes. 

The  Court:  You  are  bringing  some  other  ^mi- 
nesses  here  besides  Stearns? 

Mr.  Castro:  I  have  some  on  Monday  morning, 
yes. 

The  Coui-t:  Will  that  relate  to  the  subject  mat- 
ter of  the  amount  of  the  inventoiy,  too,  do  you 
think? 

Mr.  Castro :    Yes,  your  Honor.  One  of  them  will. 

The  Court:  Gentlemen,  I  took  this  case  here  be- 
cause of  the  fact  that  it  was  stated  that  counsel 
were  willing  to  come  down  here  to  San  Francisco. 
I  was  agreeable  to  taking  the  case,  but  I  have  an- 
other case  scheduled  for  I  believe  Tuesday  or 
Wednesday  of  next  week.  I  will  excuse  the  jury 
first  and  then  I  will  tell  you  what  to  do  about  it 
afterwards.   [565] 

(To  the  jury.)  I  guess  we  will  have  to  take  the 
weekend  ot¥,  members  of  the  jury.  Will  you  come 
back  on  Monday  morning  at  ten  o'clock,  please. 
The  Court  "will  remain  in  session. 

(The  following  proceedings  were  had  in  the 
absence  of  the  ju.ry:) 
The  Court:     I  do  not  want  to  be  complaining 
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about  this  matter,  gentlemen,  but,  as  I  say,  I  took 
this  case  on  the  assumption  that  it  was  a  case  that 
could  be  disposed  of  this  week,  because  another 
imiDortant  case  is  scheduled  for  next  week.  I  note 
it  has  not  been  pre-tried.  All  of  the  issues  should 
have  been  arranged  in  this  case.  This  case  should 
not  have  taken  more  than  a  couple  of  days  to  try. 
Many  of  these  questions  could  have  been  ruled  on 
and  determined  at  pre-trial.  I  find  it  has  degen- 
erated into  a  sort  of  an  accounting  case,  which 
never  should  have  occurred.  Some  of  these  issues 
should  have  been  referred  in  this  case  and  the  time 
of  the  Federal  Court  not  taken  up  on  matters  that 
appear  to  be  somewhat  matters  of  accounting.  I 
am  only  mentioning  that  to  you  because  I  do  not 
want  to  keep  you  here  long  hours.  It  is  not  fair 
to  do  that,  nor  is  it  fair  to  the  jury.  But  I  would 
like  to  know  now  definitely  how  much  more  time 
this  case  is  going  to  take.  I  imderstood  from  the 
Clerk  that  coimsel  told  him  the  evidence  would  be 
finished  today.  Now  I  find  3^ou  still  have  many  more 
witnesses  that  you  speak  of  bringing.  How  much, 
longer  are  we  [566]  going  to  take  in  the  case?  I 
ask  you  that  not  to  be  captious  about  it  but  just 
because  I  have  other  commitments.  This  case  came 
down  from  Sacramento  and  is  not  on  our  regular 
calendar.  That  is  the  only  reason  I  am  belaboring 
the  point.  Can  you  tell  me  now  with  any  definite- 
ness  how  soon  the  evidence  in  this  case  will  finish? 

Mr.  Hilger:  I  am  ready  to  go  to  the  jury,  your 
Honor.  [567] 

The  Court:     That  does  not  answer  my  question. 
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Mr.  Hilger:  I  am  afraid  it  will  have  to  be  up 
to  Mr.  Castro. 

The  Court :  Mr.  Castro  is  the  one  putting  on  the 
defense  now.  I  would  like  to  get  some  idea. 

Mr.  Castro:  I  would  like  to  state,  your  Honor, 
that  your  clerk  inquired  of  me  earlier  in  the  week. 
I  thought  we  would  have  completed  our  evidence 
by  Monday  noon.  I  so  infoiined  him.  As  late  as 
today  I  thought  I  would  have  one  or  two  short 
witnesses  for  Monday  morning.  I  do  not  feel  I 
misrepresented  the  defense  in  a  trial  of  this  case. 

The  Court:  I  am  not  saying  that  you  misrepre- 
sented. If  I  had  known  we  would  have  to  iim  over 
to  Monday  I  would  have  let  them  go  earlier.  I  do 
not  believe  in  keeping  counsel  here  long  hours  de- 
spite my  remarks  that  we  would  sit  here  to  finish 
the  case.  Can  we  have  some  understanding  that  we 
can  complete  the  e^ddence,  say,  by  noontime  on 
Monday? 

Mr.  Castro:  That  would  be  my  understanding, 
your  Honor. 

The  Court:  Then  we  could  perhaps  have  argu- 
ment in  the  case  on  Monday  afternoon  and  submit 
the  case  Tuesday  to  the  jury.  Then  I  know  where 
I  am  at  in  respect  to  further  commitments. 

My.  Hilger:  I  have  commitment,  too.  I  begin  an- 
other trial  Tuesday  morning  in  Hiunboldt  County. 

The  Couii; :  I  do  not  know  what  we  can  do  about 
that. 

Mr.  Hilger:  I  had  certainly  hoped  we  would  be 
through  by  now,  or,  rather,  that  the  case  could  be 
submitted  to  the  jury  Monday  afternoon. 
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The  Court:  If  it  is  not  too  late  we  can  do  that. 
I  want  to  discuss  the  instructions  to  the  jury  and 
the  issues  to  be  submitted  to  the  jury.  I  do  not 
want  to  submit  it  to  the  jury  too  late.  This  is  going 
to  l3e  a  difficult  case  on  the  facts  for  the  jury  to 
decide  on  the  amount  involved.  There  are  some 
amounts  the  Court  maybe  can  give  some  instruc- 
tion on,  depending,  of  course,  on  the  law,  such  as 
this  machine.  But  there  are  other  items  in  which 
there  is  a  divergence  in  the  e^^adence  concerning 
amount  and  even  to  some  extent  the  values  in- 
volved. There  are  a  large  niunber  of  photogTaphs 
in  evidence.  Has  anybody  prepared  any  schedules 
of  the  manner  in  which  the  amount  is  arrived  at 
according  to  the  evidence  in  this  case? 

Mr.  Hilger:  I  have  a  schedule  that  I  worked  up 
for  my  own  use. 

The  Court:  So  there  is  something  the  Court  can 
see  in  the  presentation  to  the  jury  and  know  what 
the  manner  of  computation  is  on  both  sides.  The 
reason  I  mentioned  that  is  I  would  not  like  to 
submit  the  case  to  the  jury  mider  those  circimi- 
stances  at  some  late  hour  on  Monday. 

Mr.  Hilger:  I  can  arrange  with  my  partner  to 
pick  a  jury  for  me  on  Tuesday.   [569] 

The  Court :  I  do  not  see  how  you  can  be  there 
Tuesday  morning  in  the  present  posture  of  this 
case.  I  would  not  want  to  sulDmit  this  case  to  the 
jury  without  giving  them  some  help  in  segregating 
and  defining  the  issues  that  are  involved  here.  0th- 
er\\dse  it  would  be  asking  them  to  make  some  guess 
about  the  case.  That  is  going  to  take  a  little  time. 
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Mr.  Hilger:  I  will  arrange  my  schedule  accord- 
ingly. 

The  Court:  All  right.  I  am  sorry  I  kept  you  so 
late.  [570] 

Monday,  September  30,  1957 

The  Court:  Jensen  vs.  Boston  Insurance  Com- 
pany. 

Mr.  Castro:  Ready  for  the  defendant,  your 
Honor. 

Mr.  Hilger:  Ready  for  the  plaintiff,  your  Honor. 

Mr.  Castro:  We  would  like  to  recall  Mr.  John 
Driscoll  at  this  time.  He  is  the  gentleman  from  the 
Eureka  Redwood  Company,  your  Honor. 

The  Court:    Very  well. 

JOHN  DRISCOLL,  JR. 

was  recalled  as  a  witness  on  behalf  of  the  Defend- 
ant, and  having  been  ju'eviously  duly  sworn,  testi- 
fied as  follows: 

Q.  (By  the  Clerk)  :  Please  state  your  name  to 
tlie  Court  again  for  the  record. 

A.     John  R.  Driscoll,  Jr. 

Further  Direct  Examination 
Q.     (By  Mr.  Castro)  :     Mr.  Driscoll,  on  Friday 
afternoon  you  received  a  list  of  numliers  from  ]Mr. 
Hilger  while  you  were  here  as  a  witness;  do  you 
recall  that?  A.     Yes,  sir. 

Q.  And  you  were  to  ascertain  whether  you  could 
locate  those  documents  or  any  other  documents  re- 
lating to  redwood  molding,  kiln-dried  molding  sold 
and   delivered   to   the   Eureka   Lumber   Company. 
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Have  you  taken  any  steps  to  locate  those  nmnbers 

or  identify  them?  [571] 

A.  Yes,  sir.  After  leaving  the  court  last  Friday 
afternoon  we  sent  a  teletype  to  Mr.  Carl  S.  Walker, 
who  is  administrator  for  the  Simpson  Redwood 
Company,  requesting  that — and  if  you  want  me 
to  read  this  I  can  and  I  think  it  covers  everything 
you  requested. 

Q.  Is  the  substance  of  it  your  request  that  each 
of  those  numbers  would  be  given  to  you  on  Friday 
afternoon  ? 

A.  "All  invoices  of  sales  of  Imiiber  to  Eureka 
Lumber  Company  by  Hill  and  Morton,  Incorpo- 
rated, and  shipped  to  Eureka  Lumber  Company 
from  August  1,  1955,  to  June  25,  1956,  including 
shipments  reflected  in  the  following  invoice  mun- 
bers."  And  in  addition  to  those  numbers,  those 
invoices  which  we  had  in  court,  we  requested  all 
the  other  invoice  numbers  that  were  submitted  by 
opposing  party. 

The  Court :    I  understand  you  made  that  request. 

The  Witness:  It  was  requested  that  they  be 
mailed  airmail  si)ecial  delivery  to  my  attention  in 
San  Francisco,  and  at  the  time  I  left  for  court  this 
morning  they  had  not  arrived.  However,  we  were 
assured  personally  at  the  mill  level  that  they  would 
work  on  this,  and  it  was  expected  as  soon  as  they 
can  get  them  in  the  mill — I  am  sure  that  is  the 
only  delay — we  will  have  them  available,  but  at  this 
time  they  have  not  arrived. 

Q.     (By  Mr.  Castro)  :    With  reference  to  the  list 
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which   you   received   there   were    certain   numbers 
which  were  prefaced  with  an  "ER."  What  does  that 
preface  "ER"  mean^  [572] 

A.  ER  would  indicate  through  examination  of 
some  of  the  papers  in  this  tile  that  it  is  an  order 
acknowledgment,  ER  supposedly  meaning  Eureka 
Redwood. 

Q.  And  the  other  numbers  would  be  invoice 
niunbers  without  a  letter  preface? 

A.     That  is  correct. 

Q.  "V\niat  is  the  record  which  you  have  to  deter- 
mine whether  an  order  has  been  filled  and  shipped  ? 

A.    An  invoice. 

Q.  An  invoice  record.  That  is  the  only  record 
which  you  would  have  to  show"? 

A.     That  is  correct. 

Q.  Reference  was  made  to  an  invoice  involving 
California  Redwood.  Do  you  recall  that,  in  Janu- 
ary of  1956? 

A.  Yes.  I  am  looking  at  one,  a  January  9th 
invoice. 

Q.  I  will  show  you  Exhibit  AN.  Is  that  the  fii'st 
invoice?  A.     That  is  correct. 

Q.  What  is  the  tenu  "294"  mean  with  relation 
to  shipments  "MRD"?  What  does  that  mean? 

A.    Where  is  that  ? 

Q.  When  it  is  used  on  your  invoice,  what  does 
the  term  "MRD  294"  mean,  do  you  know? 

A.     Is  it  on  this  invoice? 

Q.    Yes. 
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A.  Oh,  MRD,  yes.  That  would  stand  for  Malar- 
key  Red  Diamond,  pattern  294.  [573] 

Q.    What  is  pattern  294? 

A.  It  is  a  standard  redwood  pattern.  It  could 
he  V  Rustic.  I  would  want  to  refer  explicitly  to  a 
pattern  book  to  describe  it.  It  is  a  standard  pattern. 

Q.  Is  that  what  you  would  call  a  V  joint  ship 
lap  pattern?  A.     Offhand  I  would  say  yes. 

Mr.  Castro:  Those  are  all  the  questions  I  have 
of  Mr.  DriscoU  at  this  tune.  I  would  ask  that  he 
notify  the  clerk  just  as  quickly  as  those  come  in. 
If  the  evidence  is  not  closed  we  would  want  him  to 
return. 

The  Court.:    Any  questions? 

Mr.  Hilger:    No  questions. 

The  Court:  Would  you  notify  the  clerk  as  soon 
as  you  get  the  docmnents? 

The  Witness:  Yes.  They  should  be  in  the  morn- 
ing mail. 

Mr.  Castro:  Your  Honor,  Friday  when  Mr. 
Y/olfe  was  on  the  stand  I  had  him  identify  a  photo- 
graph of  the  front  end,  of  the  street  and  of  the 
saAvmill,  and  the  clerk  called  to  my  attention  that 
I  had  not  asked  tliat  it  be  offered  as  an  exliibit. 

The  Court:    Any  objection? 

Mr.  Hilger:    No. 

The  Court :    Mark  it. 

(Defendant's  Exhibit  AT  for  identification 
was  thereupon  received  in  evidence.)  [574] 
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RUSSELL  M.  STEARNS 

\Yas  called  as  a  witness  on  behalf  of  the  Defendant, 
being  first  duly  sworn,  testified  as  follows: 

Q.  (By  the  Clerk) :  Will  you  please  state  your 
name  to  the  Court  and  jury? 

A.     Russell  M.  Stearns. 

Direct  Examination 

Q.  (By  Mr.  Castro) :  Where  do  you  make  your 
home,  Mr.  Stearns?  A.     In  Piedmont. 

Q.     What  is  your  profession  or  business? 

A.     I  am  a  Certified  Public  Accoiuitant. 

Q.  Are  you  self-employed  or  do  you  work  for 
some  organization? 

A.  I  work  for  Peat,  Marwick,  Mitchell  and  Com- 
pany. 

Q.  With  reference  to  the  Eureka  Lumber  Com- 
pany, did  I  request  you  in  September,  1956,  to  go 
to  Eureka  and  examine  the  records  of  the  Eureka 
Lumber  Company?  A.     Yes. 

Q.  Following  that  request  did  you  take  a  trip 
to  Eureka?  A.     I  did. 

Q.  On  what  dates  were  you  in  Eureka  for  that 
purpose  ? 

A.     October  3rd,  4th,  and  5th,  1956. 

O.  On  that  occasion  did  you  meet  Erederick  Hil- 
ger,  counsel  for  Hyrum  Jensen?  [575] 

A.    Yes. 

Q.  Did  you  meet  Hyrum  Jensen  and  Harold  B. 
Jensen  ?  A.     Yes. 

Q.  Were  you  accompanied  ]\y  anyone  from  your 
office  to  assist  in  the  work?  A.     Yes. 
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Q.    Who  was  that"?  A.    Robert  Bredal. 

Q.  Did  you  examine  any  records  at  that  tune  of 
the  Eureka  Lumber  Company'?  A.    Yes. 

Q.    Where  did  you  examine  the  records'? 

A.  Some  in  Mr,  Hilger's  office  and  some  in  the 
office  of  the  Eureka  Lumber  Company. 

Q.  In  the  course  of  that  examination  did  you 
ascertain  whether  certain  records  were  not  in  the 
group  that  you  were  examining'?  A.     Yes. 

Q.  Did  you  have  a  discussion  concerning  those 
records  in  the  presence  of  Mr.  Hilger,  Mr.  D.  Jen- 
sen and  Mr.  Hyriun  Jensen? 

A.  In  the  presence  of  Mr.  Hilger  and  Mr.  D. 
Jensen. 

Q.     Where  did  that  discussion  take  place"? 

A.  Outside  the  office  of  the  Eureka  Lumber 
Company. 

Q.    Will  you  relate  that  discussion'? 

A.  This  discussion  was  after  Mr.  Hilger,  [576] 
Mr.  Thomas,  Mr.  Bredal  and  I  searched  the  Eu- 
reka Lmnber  Company  office  for  all  the  records  we 
could  find.  We  did  not  find  the  purchase  record, 
the  sales  record  or  the  accounts  receivable  record. 
So  Mr.  Hilger  asked  H.  D.  Jensen  if  he  had  the 
accounts  receivable  record  at  home.  He  said  he  had 
some  records  at  home,  and  Mr.  Hilger  asked  him 
to  bring  them  to  his  office. 

Q.  Were  those  records  made  available  to  you 
thereafter  during  the  time  that  you  were  in  the 
city?  A.     Not  on  that  trip. 
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Q.  Did  von  also  request  the  production  of  the 
general  ledger?  A.     Yes. 

Q.  After  making  the  trip  in  the  first  part  of 
October,  1956,  did  you  give  me  a  written  report 
as  to  the  documents  that  you  had  not  found? 

A.     I  did. 

Mr.  Castro:     I  would  like  to  offer  at  this  time 
in  evidence  a  letter  of  October  19th.  First,  a  letter 
of  September  26,   1956,   addressed  to  the   Eureka 
Lumber  Company  in  care  of  Frederick  L.  Hilger. 
(The   letter  referred   to   was   thereupon   re- 
ceived in  evidence  and  marked  Defendant's  Ex- 
hibit AIT.) 

Q.  (By  Mr.  Castro) :  This  was  the  letter  which 
introduced  you  to  Mr.  Hilger  of  the  Eureka  Lum- 
ber Company?  [577]  A.    Yes,  it  was. 

Mr.  Castro :  At  this  time  I  will  offer  in  evidence 
a  letter  of  October  19,  1956,  addressed  to  the  Eu- 
reka Lumber  Company,  Hyrum  M.  Jensen,  Harold 
B.  Jensen,  in  care  of  Frederick  Hilger. 

(The  letter  referred  to  was  thereupon  re- 
ceived in  evidence  and  marked  Defendant's  Ex- 
hibit AV.) 

Q.  (By  Mr.  Castro)  :  Calling  your  attention  to 
Exhibit  AV,  would  you  review  the  records  which 
are  referred  to  in  that  exhibit  and  state  whether 
or  not  those  were  the  records  that  you  had  not  seen 
on  your  trip  to  the  Eureka  Lumber  Company? 

A.  The  first  is  the  general  ledger  for  the  calen- 
dar years  1954,  1955,  and  1956.  I  did  not  see  any 
general  ledger  of  the  Eureka  Lumber  Company. 
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The  second  was  an  accounts  receivable  ledger.  I 
did  not  see  any  accounts  receivable  ledger. 

Three,  combination  cash  and  sales  journal.  I  saw 
the  cash  journal  hut  not  the  cash  journal. 

Four,  all  vendors'  invoices  and  statements  for 
1956.  I  did  not  see  those. 

Five,  all  sales  invoices  for  1956.  I  didn't  see 
those. 

Six,  all  correspondence  for  1956.  I  saw  very  little. 

Seven,  all  ]oayroll  records  including  the  entire 
month  of  Jmie.  I  saw  part  of  the  payroll  records 
for  June.  I  can't  say  as  to  seeing  all  of  them.  [578] 

Q'.  What  is  the  significance  of  these  records  that 
you  were  requesting  insofar  as  establishing  an  in- 
ventory is  concerned? 

A.  It  is  quite  essential  in  establishing  an  inven- 
tory in  the  books  to  have  a  beginning  inventory  to 
which  you  can  add  your  purchases,  both  in  quan- 
tity and  in  dollar  value,  and  the  sales,  both  in  quan- 
tities and  dollar  values,  so  that  you  can  add  the 
purchases,  deduct  the  sales,  and  have  your  quanti- 
ties and  values  left  at  the  end  of  the  period. 

Q.  Is  this  method  of  taking  a  starting  inven- 
tory from  a  ^vritten  record  of  the  insured,  adding 
to  it  the  purchases  during  the  period,  and  deducting 
the  sales  a  standard  method  for  determining  inven- 
tory as  of  a  particular  date?  A.     It  is. 

Q.  From  the  cash  journal  which  was  shown  to 
you  were  you  able  to  determine  the  quantity  of 
lumber  which  was  involved  in  the  cash  journal  en- 
tries? A.     No,  sir. 
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Q.  Were  you  able  to  determine  whether  it  was 
molding,  fence  board  or  some  other  type  of  lumber? 

A.    No. 

Q.  In  January  of  1957  did  you  return  to  the 
city  of  Eureka  to  check  on  records  which  were  to 
be  made  available  to  you?  A.     I  did. 

Q.  What  date  were  you  there  in  January  of 
1957?  A.     January  22nd  and  23rd.  [579] 

Q.    Whom  did  you  see  on  that  visit? 

A.     Mr.  Hilger's  secretary. 

Q.    Was  that  at  his  office?  A.     Yes. 

Q.  Were  any  records  made  available  to  you  on 
that  occasion? 

A.  The  same  records  that  were  inspected  before 
plus  one  ledger  on  which  there  was  writing  on  one 
sheet,  which  was  the  last  sheet  in  that  book. 

Q.  Do  you  have  either  that  ledger  sheet  or  the 
copy  of  it? 

A.     I  made  a  transcript  of  it. 

Q.     May  I  see  that  at  this  time? 

(A  document  was  handed  to  Mr.  Castro.) 

Q.  Is  this  a  true  and  correct  copy  of  the  sheet 
which  was  exhibited  to  you  on  that  occasion? 

A.     On  that  occasion,  yes,  sir. 

Mr.  Castro:  I  offer  it  in  evidence  as  Defendant's 
exhibit  next  in  order. 

(The  document  referred  to  was  thereupon  re- 
ceived in  evidence  and  marked  Defendant's  Ex- 
hibit AW.) 

Q.  (By  Mr.  Castro)  :  How  many  days  were  you 
there  in  January,  1957  ?  A.     Two  days. 
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Q.  On  that  visit  were  any  of  the  records  ex- 
hibited to  you  that  you  had  requested,  such  as  the 
general  invoices,  the  sellers'  invoices  or  the  ac- 
counts receivable  sales  journal^  [580] 

A.     No,  sir. 

Q.  And  had  you  arranged  with  Mr.  Hilger  to 
make  that  visit  to  the  city  of  Eureka  in  January 
of  1957^  A.    Yes. 

Q.  Had  you  agreed  with  him  as  to  the  date  for 
your  visit?  A.     Yes. 

Q.  Did  you  then  return  a  third  time  in  Septem- 
ber of  this  year  to  examine  records  which  were  to 
be  produced  for  you"?  A.     Yes. 

Q:     What  was  the  date  of  your  third  visit  *? 

A.     September  the  18th  and  19th. 

Q.  That  is  approximately  a  week  to  ten  days 
ago?  A.    Yes,  sir. 

Q.  On  that  occasion  were  you  shown  any  of  the 
books  or  invoices  which  have  not  been  shown  you 
but  which  you  had  been  seeking  before  ? 

A.     No,  sir. 

Q.  Now,  there  are  a  lot  of  boxes  brought  in 
here.  Do  you  know  whether  or  not  those  were  the 
boxes  which  you  went  through  on  your  last  \dsit 
up  there  in  September,  1956? 

A.     They  look  familiar. 

Q.  Was  that  the  situation  also  in  January  of 
1956?  A.    Yes,  sir. 

Q.  Did  you  attend  the  deposition  of  a  man  of 
the  Eureka  Redwood  Company  by  the  name  of 
Haley  J.  Bertain  on  the  18th  of  September?  [581] 
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A.     Yes. 

Q.  In  the  course  of  that  deposition  did  Mr.  Ber- 
tain  use  a  typewritten  memorandmn  to  testify  con- 
cerning sales  of  redwood?  A.     He  did. 

Q.  I  show  you  Exhibit  M.  Is  that  the  document 
which  Mr.  Bertain  used?  A.    Yes. 

Q.  Were  you  given  possession  of  that  document 
during  the  deposition?  A.     Yes. 

Q.  Would  you  state  what  took  i)lace  and  how 
you  happened  to  have  possession? 

A.  I  was  given  the  document  in  order  that  I 
could  call  on  the  Simpson  Redwood  Lumber  Com- 
pany in  the  Russ  Building  in  San  Francisco  and 
obtain  copies  of  the  invoices  supporting  this. 

Q.  And  that  was  the  Thursday  before  this  trial 
was  to  start?  A.    Yes. 

Q.  And  you  were  to  contact  the  Simpson  Lum- 
ber Company  on  the  Friday  when  you  were  to  re- 
turn ?  A.     Yes. 

Q.  Did  you  so  contact  the  Simpson  Lumber 
Company?  A.     Yes,  I  did. 

Q.  Did  you  receive  from  Simpson  Lumber  Com- 
pany supporting  [582]  documents  for  the  transac- 
tions listed?  A.     I  did. 

Q.  Would  you  state  the  nature  of  those  sup- 
porting documents? 

A.  They  are  invoices  of  the  Eureka  Redwood 
Lumber  Company,  most  of  them  supported  by  ship- 
ping purchase  orders,  where  the  delivery  was  made 
in  Eureka.  The  documents  describe  the — there  is  a 
description    of    the    liunber    as    to    the    quantity, 
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whether  or  not  they  are  kiln-dried  or  gTeen,  the 

per  thousand  price  and  the  amoimt. 

Q.  Did  you  reflect  that  information  on  Ex- 
hibit M?  A.    Yes. 

Q.     How  did  you  reflect  it  on  Exhibit  M? 

A.  There  was  one  invoice  which  was  omitted 
from  this  list  which  was  furnished  to  me  by  Simp- 
son Redwood  Company  which  I  wrote  in  in  pencil. 

Q.    What  invoice  is  that? 

A.  It  is  dated  April  24th,  1956,  for  6,000  feet  of 
factory  cuts,  green,  $120. 

Q.  Are  all  the  pencil  notations  on  Exhibit  M 
your  notations?  A.     They  are. 

Q.  Do  they  refer  to  each  of  the  supporting  docu- 
ments that  you  have  described?  A.     Yes. 

Mr.  Castro:    I  would  offer  this. 

The  Court:  Is  this  the  same  list  of  documents 
[583]  that  you  have  asked  the  mtness  Driseoll  to 
bring  ? 

Mr.  Castro:  No,  it  is  not,  your  Honor.  This  is 
the  list  which  we  subpoenaed  actually,  and  this  is 
the  information  which  we  were  given  on  September 
18th. 

Mr.  Hilger:  Aren't  the  documents  themselves  in 
evidence?  Weren't  those  invoices  introduced  when 
Mr.  Driseoll  testified? 

Mr.  Castro :  There  has  l^een  some  contention  that 
I  possibly  did  not  ask  for  the  proper  invoices,  and 
I  wanted  to  show  that  this  is  what  their  witness 
was  testifying  from,  Mr.  Bertain,  at  the  time  of 
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his  deposition  being  taken.  His  deposition  is  incom- 
plete, your  Honor. 

Mr.  Hilger:  The  record  specifically  shows  Mr. 
Bertain  was  not  allowed  to  testify  from  any  list. 

The  Court:  These  invoices  have  been  introduced 
in  evidence. 

Mr.  Hilger:  Certainly  they  are,  and  they  are 
the  best  evidence  of  the  transaction. 

The  Court:  I  do  not  see  what  or  how  the  wit- 
ness' notations  concerning  them  would  be  material. 

Mr.  Castro :  I  offered  it  at  the  time  of  the  depo- 
sition of  Mr.  Bertain  as  being  read  into  evidence, 
your  Honor.  At  that  time  there  was  an  objection 
that  there  were  pencil  notations  on  here,  and  with- 
out a  fomidation  as  to  who  made  the  pencil  nota- 
tions, it  would  not  be  admitted  into  evidence,  [584] 
and  that  is  the  reason  I  have  had  Mr.  Steams  tes- 
tify as  to  the  penciled  notations  on  Exhibit  M. 

The  Coui-t:  The  original  notations  on  Exhibit  M 
are  covered  by  the  invoices  that  are  marked  in  evi- 
dence, or  maybe  I  misunderstand  you.  This  list  that 
you  have  in  your  hands  is  a  list  of  the  exhil:)its  that 
have  already  been  offered  in  evidence  by  Mr.  Dris- 
coll? 

Mr.  Castro:  Yes,  I  belicA'e  that  is  correct,  your 
Honor. 

The  Court:     "W^iat  is  the  purpose  of  this? 

Mr.  Castro:  This  is  the  document  which  Mr. 
Bertain  was  using  at  that  deposition, 

Mr.  Hilger:  It  is  a  document  that  Mr.  Bertain 
had  with  him  at  the  deposition,  but  which  he  was 
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not  permitted  to  testify  from.  He  was  allowed  to 
refresh  liis  recollection  by  reference  to  it,  and  then 
he  was  required  to  testify  from  his  recollection. 

The  Court:     What  does  this  add  to  the  case? 

Mr.  Hilger:     Nothing. 

Mr.  Castro:  It  adds  simply  this,  your  Honor, 
that  Mr.  Bertain  testified  that  the  only  items  which 
were  shipped  to  the  Eureka  Lmnber  Company  were 
the  factory  cut  items  listed,  and  all  items  identified 
other  than  factory  cuts  went  to  customers  of  the 
Eureka  Lumber  Company  rather  than  to  the  Eu- 
reka Lumber  Company.  [585] 

The  Court:  All  you  have  had  this  witness  do 
is  to  testify  that  he  was  present  at  a  deposition, 
and  he  says  the  witness  at  the  deposition  testified 
from  a  document.  Coiuisel  says  he  was  not  per- 
mitted to  testify  as  to  the  document. 

Mr.  Castro:  I  call  your  Honor's  attention  to 
page  14. 

The  Court:  That  is  disputing  the  record  in  the 
deposition. 

Mr.  Castro :  It  is  not  disputing  the  record  in  the 
deposition. 

Mr.  Hilger:    Where  are  we  now? 

The  Court :  I  do  not  know  what  the  materiality  is. 

Mr.  Castro:  Mr.  Hilger  was  questioning  him 
about  it  on  page  14,  on  this  very  matter  that  I 
brought  out  to  the  Court. 

The  Court:  I  understand  that,  but  I  just  do  not 
quite  understand  what  this  witness  has  got  to  do 
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with  that.  He  was  merely  a  spectator  at  the  depo- 
sition. 

Mr.  Castro:  Yes,  but  the  docmnent  was  given 
to  him  for  the  specific  purpose  of  bringing  it  to 
San  Francisco  to  get  the  supporting  data  for  each 
of  the  items  listed  in  there. 

The  Court:  And  that  supporting  data  has  al- 
ready been  produced. 

Mr.  Castro:  That  is  correct.  And  now,  the  wit- 
ness Bertain  used  this  memorandimi  in  his  testi- 
mony at  one  i^oint,  and  [586]  page  14,  and  as  I 
have  indicated  to  the  Court,  he  identifies  factory 
cuts  as  being  the  only  items  which  were  shipped  to 
the  Eureka  Lumber  Company,  the  other  items  be- 
ing shipped  to  customers  of  the  Eureka  Lumber 
Company.  In  other  words,  possession  was  not  given 
to  Eureka  Lumber  Company,  and  without  this  rec- 
ord, your  Honor,  it  is  imintelligil)le  as  to  what 
those  items  are. 

The  Court:  I  can  see  how  the  record  might  be 
introduced  in  evidence,  Imt  I  do  not  see  what  this 
witness'  testimony  has  to  do  with  it.  He  is  only  an 
accoimtant.  I  am  not  saying  that  disparagingly, 
but  he  has  no  first  hand  knowledge  of  the  transac- 
tions themselves. 

Mr.  Castro :  No,  I  only  laid  the  foundation  with 
him  that  this  was  the  document  which  was  referred 
to  in  the  deposition  of  Mr.  Bertain. 

Mr.  Hilger:    Was  what? 

The  Court :  We  are  taking  up  a  lot  of  time  that 
I  think  is  inconsequential. 
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Mr.  Hilger:  It  is  immaterial,  incompetent,  hear- 
say, it  is  not  the  document  that  was  joresented  to 
Mr.  Bertain,  it  has  all  sorts  of  notations  over  it, 
and  Mr.  Bertain  was  allowed  to  use  the  document 
only  to  refresh  his  independent  recollection.  The 
invoices  reflected  on  the  document  are  already  in 
evidence.  This  is  not  the  best  evidence  of  them,  and 
I  will  stand  on  those  objections.  [587] 

The  Court:  If  the  invoices  are  already  in  evi- 
dence, then  you  have  the  direct  evidence  concerning 
which  the  mtness  testified. 

Mr.  Castro:  The  witness  Bertain  testified,  your 
Honor,  that  the  items  listed  here  other  than  factory 
cuts  were  shipped  to  the  customers. 

The  Couii: :  But  that  testimony  is  already  in  the 
record. 

Mr.  Hilger:  ISTot  from  this  dociunent  but  from 
his  recollection. 

Mr.  Castro:  You  are  referring  to  the  memo- 
randum in  the  question.  There  is  no  doubt  about  it. 
Here  is  what  we  are  dealing  with  at  this  time,  your 
Honor. 

Mr.  Hilger:  Beginning  at  page  4,  clear  through 
to  pages  8  or  9,  when  Mr.  Bertain  finally  refreshed 
his  recollection,  he  referred  to  it,  but  then  he  testi- 
fied from  his  recollection. 

The  Court:  This  testimony,  Mr.  Castro,  is  al- 
ready in  the  record. 

Mr.  Castro:  Yes,  but  it  does  not  mean  anything 
because  we  do  not  know  what  the  memorandum  is 
he  is  testifying  from. 
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The  Court:  It  doesn't  make  any  difference  be- 
cause the  invoices  themselves  are  in  evidence  and 
they  show  where  the  merchandise  was  shipped. 

Mr.  Castro:     No,  not  necessarily.  [588] 

The  Court:  I  im^derstood  they  did.  Where  are 
they?  I  thought  they  did.  At  any  rate,  this  wit- 
ness' testimony  would  be  hearsay.  He  had  to  ask 
what  the  facts  were. 

Mr.  Castro:    He  is  the  man  who  sold  the  lumber. 

The  Court :  I  am  talking  about  the  witness.  The 
witness  knows  only  what  somebody  told  him. 

Mr.  Castro:  Mr.  Stearns'  testimony  is  only  for 
the  purpose  of  identifying  the  memorandum  which 
was  given  to  him. 

The  Court:  All  right.  You  have  established  by 
the  witness'  testimony  that  he  wrote  the  notations 
in  pencil  on  that. 

Mr.  Castro :    That  is  correct. 

The  Court:  There  still  remains  the  question  of 
the  admissibility  of  the  document  in  evidence,  which 
has  nothing  to  do  with  this  witness'  testimony.  If 
it  is  not  admissible,  there  is  nothing  this  witness 
can  say  that  will  make  it  admissible.  He  is  testify- 
ing from  hearsay. 

Mr.  Hilger:    It  is  not  the  best  evidence. 

Mr.  Castro:  He  has  established  that  this  is  the 
memorandum  he  used  to  refresh  Bertain's  recollec- 
tion at  the  time  of  this  deposition. 

The  Court :  I  would  strike  that  out  because  he  is 
not  competent.  He  is  not  the  official  reporter.  That 
is  not  disclosed  in  the  record.  An  outsider  cannot 
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testify  as  to  how  [589]  a  witness  testified  in  a  pro- 
ceeding that  was  reported  by  a  reporter,  in  accord- 
ance with  the  rules. 

Mr.  Castro:  Then  it  is  my  fault  that  it  was  not 
identified,  your  Honor,  because  it  was  turned  over 
to  the  witness  at  the  conclusion  of  that  testimony. 

The  Court:  I  do  not  see  any  criticism  of  you 
involved  in  it.  All  I  am  pointing  out  is  that  you 
camiot  introduce  a  docmnent  in  evidence  merely 
by  reason  of  the  fact  that  the  witness  has  testified 
that  he  received  the  docmnent  and  put  some  writing 
on  it.  That  does  not  make  it  admissible. 

Mr.  Castro:  May  I  ask  him  one  further  ques- 
tion? 

Q.  Is  Exhibit  M  the  docmnent  which  Mr.  Ber- 
tain  was  using  in  refreshing  his  memory  at  the  time 
this  deposition  was  taken  on  September  18th? 

Mr.  Hilger:    Objection. 

A.    Yes. 

The  Court:  I  will  sustain  the  objection.  This 
witness  is  not  competent  to  testify  to  that. 

Q.  (By  Mr.  Castro)  :  In  re^dewing  the  records 
of  the  Redwood  Lumber  Company  did  you  find  that 
certain  moneys  were  lolaced  in  an  account  for  Har- 
old Dee  Jensen  ? 

Mr.  Hilger:  I  object  to  that  as  incompetent,  ir- 
relevant and  imuiaterial  at  this  stage  of  the  pro- 
ceedings. 

Mr.  Castro :  That  is  a  preliminary  question,  your 
Honor.  It  goes  to  invoices  and  that  is  all.   [590] 

A.    Yes. 
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The  Court :  Just  a  moment.  Will  you  please  read 
that  question. 

(Question  read.) 

The  Court:    For  Harold  or  of  Harold? 

Q.  (By  Mr.  Castro)  :  Did  you  find  in  your  re- 
view of  the  books  that  there  was  a  l3ank  account 
in  the  name  of  Harold  Dee  Jensen  in  which  moneys 
from  the  Eureka  Lumber  Company  records  showed 
deposits  in  that  bank  account?  A.     I  did. 

Mr.  Hilger:  I  object  to  it  as  immaterial  at  this 
stage  of  the  proceeding. 

The  Court:  There  was  some  testimony  on  that 
already,  wasn't  there?  I  think  Mr.  Jensen  testified 
he  put  money  into  it. 

Mr.  Hilger:  Certainly,  he  testified  to  that  fact 
and  I  believe  it  to  be  the  fact.  It  is  immaterial. 

The  Court:     Mr.  Jensen  testified  he  put  money 
into  his  son's  account;  am  I  correct  about  that? 
,     Mr.  Castro:    That  is  correct,  your  Honor. 

The  Court:  What  do  you  want  to  ask  him  about 
it  for? 

Mr.  Castro:  The  next  question  I  would  ask  him 
is  whether  he  asked  for  invoices  to  show  purchases 
of  lumber  reflecting  the  amounts  of  those  deposits. 

The  Court:    Whether  he  asked  for?  [591] 

Mr.  Castro:    That  is  correct. 

The  Court:    I  will  allow  it. 

Mr.  Castro:     Thank  you. 

Q.    Do  you  imdenstand  that  question,  Mr.  Stearns  ? 

A.     Yes. 

Q.     Did  you   see   the   records   of  moneys   being 
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transferred  from  the  Eureka  Limiber  Company  to 

the  Harold  Dee  Jensen  account  ? 

The  Court:  That  is  not  what  you  asked  him. 
You  asked  him  whether  or  not  be  asked  for  in- 
voices showing  purchases  by  Harold  Dee  Jensen. 
I  have  allowed  that  question  and  he  can  answer 
that. 

Mr.  Castro:    Do  you  understand  the  question'? 

A.    I  did. 

Q.    "V^Hiom  did  you  ask  for  those  invoices^ 

A.    Mr.  Hilger. 

Q.  Have  you  been  given  any  such  invoices  up 
to  the  iDresent  time  ?  A.     iSTo,  sir. 

Q.  Did  you  find  any  invoices  in  the  records  you 
saw  to  support  purchases  of  Imnber  in  the  amoimts 
of  money  that  were  deposited  into  the  Harold  Dee 
Jensen  account?  A.     I  did  not. 

Q.  During  the  calendar  year  1956,  through  the 
time  of  the  fire,  did  you  find  any  payroll  record 
reflecting  that  [592]  Harold  Dee  Jensen  was  on  the 
payroll  of  the  Eureka  Lumber  Company  during  the 
six  months  before  the  fire?  A.     No,  sir. 

Q.  Did  you  find  any  payroll  record  reflecting 
whether  during  the  first  six  months  of  1956  there 
was  any  withholding  tax  or  social  security  mth- 
holding  for  Harold  Dee  Jenson  on  the  payroll? 

A.    No,  sir. 

Q.  In  reviemng  the  records  of  the  Eureka  Lum- 
ber Company  did  you  look  for  the  fact  as  to  whether 
or  not  there  were  any  overdrafts?  A.     I  did. 

Mr.  Hilger:    I  will  object  to  that. 
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The  Court,:     Sustained. 

Mr.  Castro :  The  following  questions,  your  Honor, 
go  to  that  question  of  financial  responsibility,  so  I 
would  have  to  make  an  offer  of  proof  because  I 
understand  what  your  Honor's  rulings  are. 

The  Court:  I  take  it  you  want  the  witness  to 
testified  as  to  what  he  found  to  be  the  financial 
condition  of  the  plaintiff? 

Mr.  Castro:    That  is  correct. 

The  Court:  I  assume  they  cover  that  field.  I 
will  sustain  an  objection  to  it. 

Q.  (By  Mr.  Castro)  :  With  reference  to  Plain- 
tiff's Exhibit  18,  a  financial  statement  given  to  the 
[593]  Anglo  California  Bank  on  June  14th,  1956, 
have  you  reviewed  that  financial  statement? 

A.     Yes. 

Q.  Have  you  reviewed  that  financial  statement 
with  specific  reference  to  accounts  payable? 

A.     Yes. 

Q.  Does  that  exhibit  correctly  state  the  accounts 
payable  as  of  the  date  in  June? 

Mr.  Hilger:  I  will  object  to  that.  It  calls  for 
a  conclusion  based  upon  an  examination  I  do  not 
think  it  was  possible  for  him  to  make.  He  has  al- 
ready indicated  that  he  has  not  had  access  or  the 
records  of  1956  in  Jmie  have  not  been  available  to 
him  for  his  examination.  He  has  had  no  informa- 
tion as  to  the  manner  of  record  keei)ing,  whether 
it  is  cash,  accrual,  or  what  inventory  items  were 
considered  in  transit  and  what  were  not.  I  think 
all  he  can  tell  us  is  what  accounts  payable  he  might 
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have  ascertained  actually  existed,  but  as  to  the  cor- 
rectness of  the  documents,  I  think  it  would  call  for 
a  conclusion  on  which  he  could  not  possibly  have 
the  basis  for  a  valid  opinion,  even  in  view  of  his 
own  testimony  that  he  has  been  unable  to  examine 
the  records. 

The  Coui-t:  I  am  going  to  curtail  the  examina- 
tion as  to  financial  standing.  I  see  no  relevancy  of 
it  in  this  case. 

Mr.  Castro:  Again  there  would  be  an  offer  of 
proof. 

The  Court:  Otherwise  we  would  go  into  a  long 
[594]  examination  here  that  might  take  a  long 
time  as  to  the  correctness  of  the  financial  state- 
ments that  the  plaintiff  made  to  the  bank.  We  have 
no  concern  with  that  here. 

Mr.  Castro :  That  is  in  evidence  on  behalf  of  the 
plaintiff  over  our  objection,  your  Honor,  and  it 
goes  for  the  truth  of  the  fact. 

The  Court:  It  came  in  in  connection  with  some 
testimony,  not  to  show  financial  standing,  but,  as  I 
recall — this  record  has  not  been  written  up? 

Mr.  Castro:  ISTo,  it  has  not,  your  Honor.  It  came 
in  for  all  purposes.  I  did  not  hear  any  limitation 
at  the  time. 

Mr.  Hilger:  It  came  in  because  of  the  issues 
raised  by  counsel  in  his  opening  statement,  which 
he  has  been  unable  to  meet  so  far  on  the  basis  of 
the  evidence. 

The  Court:    If  that  is  the  case  then  I  will  enter- 
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tain  a  motion  to  strike  out  the  financial  statements 

from  the  record. 

Mr.  Hilger:  Then  we  will  move  to  strike  it  out. 
It  was  not  a  statement  rendered  to  the  insurance 
carrier  and  they  have  nothing  to  do  with  its  cor- 
rectness one  way  or  the  other.  It  goes  to  an  issue 
that  was  raised  by  counsel  in  its  opening  statement 
but  which  has  not  developed  in  the  trial  of  the  mat- 
ter, and  therefore  it  would  be  in-elevant. 

The  Court:  The  Court  admitted  them  on  behalf 
of  the  plaintiff. 

Mr.  Castro:     I  did  not  oifer  them  in  evidence. 

The  Court:  I  say  the  Court  admitted  them  [595] 
on  behalf  of  the  plaintiff. 

Mr.  Castro:     That  is  correct. 

The  Couri:  In  view  of  the  fact  that  you  had 
made  an  opening  statement  in  which  you  had  made 
certain  statements,  and  I  i-uled,  although  it  was 
strictly  in  the  sense  of  rebuttal,  I  would  allow  them 
in  as  statements  on  the  theory  that  the  Court  had 
control  over  the  order  of  proof.  Since  there  has 
been  no  foundation  laid  to  consider  the  question 
of  financial  condition,  on  the  motion  of  either  side, 
I  would  strike  the  financial  statements  from  the 
record. 

Mr.  Hilger:  In  the  present  state  of  the  record 
it  relates  to  no  issue  raised  here  and  I  would  move 
to  strike  it  out  since  we  offered  it. 

The  Court:  Both  financial  statements  may  be 
stricken,  17  and  18. 
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(Thereupon  Plaintiiff's  Exhibits   17   and   18 
were  withdrawn  from  evidence.) 
Mr.  Castro:     If  the  Court  please,  those  are  all 
the  questions  I  have  at  this  time. 
The  Court:    Very  well. 

Cross  Examination 

Q.  (By  Mr.  Hilger)  :  Mr.  Stearns,  has  it  not 
been  your  experience  in  your  v.'ork  as  a  Certified 
Public  Accountant  that  a  physical  inventory  is 
[596]  much  more  trustworthy  as  to  accuracy  than, 
a  derived  book  inventory?  A.     Yes. 

Q.  You  have  made  reference  to  the  fact  that 
certain  records  were  not  inspected  by  you.  You 
have  never  seen  those  records,  have  you,  and  you 
were  told  upon  each  occasion  that  Mr.  Hyrmn  Jen- 
sen and  myself — I  think  I  did  most  of  the  talking 
with  you,  didn't  I?  A.     Yes. 

Q.  We  did  not  know  where  those  were  exeex)t  as 
to,  I  believe,  an  accounts  receivable  ledger  and  jdos- 
sibly  a  sales  register?  A.     Yes. 

Q.  And  you  were  told  upon  all  occasions  that 
all  the  records,  the  whereabouts  of  which  we  knew, 
either  were  already  available  to  you  or  would  be 
made  available,  is  that  not  so? 

A.     That  is  what  you  said. 

Q.  You  came  uji  on  October  4th  for  your  first 
examination  of  various  records  and  noted  by  cor- 
respondence intervening  between  a  period  and  the 
second  period  that  you  would  be  up  sometime  in 
January,  is  that  correct?  A.     Yes. 
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Q.  You  received  a  letter  from  me  dated  Decem- 
ber 4,  1956,  did  you  not?  A.    Yes. 

Q.  And  you  were  told  in  that  letter  that  [597] 
My.  Harold  Dee  Jensen  had  been  able  to  make 
cei-tain  reconstructions  of  the  accounts  receivable; 
isn't  that  the  content  of  that  letter? 

A.     By  inference. 

Q.  And  a  rather  reasonable  inference,  too,  Mr. 
Stearns,  wasn't  it,  that  that  is  what  I  meant  in  that 
letter? 

A.  You  said  in  the  letter  that  you  had  told  me 
that  you  would  ol^tain  from  Harold  Dee  Jensen,  if 
possible,  and  as  soon  as  possible,  the  information 
he  had  l:>een  able  to  develop  by  way  of  the  recon- 
struction of  the  records  referred  to. 

The  next  paragraph,  "I  have  in  my  possession 
and  at  your  disposal  the  items  referred  to  and  they 
are  available  for  such  inspection  at  your  conven- 
ience." 

Q.  Then  you  came  up  in  January  to  inspect 
them,  is  that  correct  ?  A.     That  is  right. 

Q.  On  that  occasion  you  went  through  such  of 
these  papers  here  as  you  considered  relevant,  and 
you  found  in  addition  a  ledger  book  with  a  recon- 
struction of  a  list  of  accounts  receivable,  is  that 
right  ? 

A.     It  did  not  say  ''Accounts  Receivable." 

Q.  Wouldn't  you  consider  that  an  accounts  re- 
ceivable sheet  based  on  your  experience? 

A.  It  is  a  list  of  names  with  some  addresses  and 
some  amounts. 
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Q.  And  some  notations  of  "Paid,"  "Paid," 
"Paid,"  "Paid."  [598]  A.    Right. 

Q.  You  came  up  in  January,  and  at  that  time 
all  of  these  papers  that  are  here  now  were  again 
made  available  to  you,  in  addition  to  what  we  had 
been  able  to  obtain  as  evidenced  by  the  Exhibit  No. 
AW,  to  which  you  have  just  referred,  and  you 
looked  all  those  over  again  or  such  as  you  chose  to 
look  at  ?  A.     That  is  right. 

Q.  You  came  up  again  in  December,  did  you 
not?  I  am  sorry.  September  of  this  year? 

A.     Yes. 

Q.  That  was  not  by  prearrangement  with  my 
office,  was  it?  That  was  upon  the  occasion  of  some 
depositions  being  taken  and  you  accompanied  Mr. 
Castro?  A.     That  is  right. 

Q.  And  you  went  through  this  box  of  material 
again,  particularly  this  part  here.  Do  you  recall 
asking  me  to  look  at  this  register  here  (indicating)  ? 

A.     Yes. 

Q.  At  my  office.  You  said  you  found  no  payroll 
material  showing  Harold  Dee  Jensen  on  the  payroll 
of  the  Eureka  Lumber  Company  in  your  testimony? 

A.     In 

Mr.  Castro:  The  calendar  year  1956.  That  was 
the  testimony. 

Q.  (By  Mr.  Hilger)  :  And  did  you  see  these 
[599]  withholding  statements  covering  the  earnings 
and  withholdings  of  Harold  Dee  Jensen  made  by 
Hyrum  Jensen  doing  business  as  Eureka  Lumber 
Company  covering  the  calendar  year  1955? 
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A.    I  did. 

Q.  It  is  not  usual  or  normal  to  prepare  these 
W-2  forms  until  the  conclusion  of  the  calendar 
year,  is  it,  Mr.  Stearns?  A.     No. 

Q.  And  the  calendar  year  1956  had  not  been 
completed  when  you  were  marking  your  examina- 
tions up  there,  had  it?  A.     No. 

Q.  You  have  seen  a  copy  of  Mr.  Harold  Dee 
Jensen's  1955  tax  return,  haven't  you? 

Mr.  Castro:  There  is  no  examination  on  1955, 
your  Honor. 

Mr.  Hilger:  This  is  a  Federal  Court  and  we  can 
examine  on  any  point  that  is  relevant. 

Mr.  Castro :  We  submit  that  the  direct  examina- 
tion was  limited  to  1956. 

The  Court:  I  think  it  is  proper  cross  examina- 
tion. There  is  some  import  to  the  testimony  that 
there  was  no  tax  returns  or  mthholding  statements 
made,  and  I  think  it  is  within  the  realm  of  proper 
cross  examination.  I  will  allow  it. 

Q.  (By  Mr.  Hilger)  :  You  have  seen  a  photo- 
static copy  of  the  1955  tax  return  of  Harold  Dee 
Jensen,  have  you  not  ?  A.    Yes.  [60O] 

Q.  And  it  showed  nothing  but  wages  from  the 
Eureka  Lumber  Company  with  the  proper  with- 
holding offset  against  it,  isn't  that  true? 

A.     True. 

Q.  It  showed  not  one  dime  of  participation  in 
the  net  income  of  the  Eureka  Lumber  Company, 
•isn't  that  true?  A.     Yes. 

Q.    And  you  have  seen  copies  of  the  1955  tax  re- 
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turn  of  Hyrum  Jensen  and  his  wife,  have  you  not  ? 

Yes  or  no,  A.     I  saw  copies. 

Q.    Yes. 

A.     I  don't  know  for  sure  they  were  filed. 

Mr.  Hilger:  Mr.  Castro,  have  you  been  able  to 
obtain  from  the  Internal  Revenue  Service  a  copy 
of  the  1955  income  tax  return  requested  and  which 
we  authorized  you  to  obtain'? 

Mr.  Castro:  I  do  not  believe  I  have.  I  have 
given  you  whatever  I  obtained. 

Mr.  Hilger:    Let  us  check  the  file  and  see. 

Q.  I  do  not  see  1954,  but  you  have  seen  1955, 
a  copy,  have  you  not? 

A.  I  have  seen  a  copy  in  the  file.  I  do  not  know 
whether  it  was  filed. 

Mr.  Hilger:  There  was  a  copy  marked  for  iden- 
tification here  by  the  defendant. 

The  Court:    Defendant's  Exhibit  I.  [601] 

Q.  (By  Mr.  Hilger)  :  That  is  a  copy  that  you 
saw,  is  it  not?  A.     I  believe  so. 

Q.  And  that  was  found  among  the  records  of 
the  Eureka  Lmnber  Company  in  the  course  of  your 
examination  for  Boston  Insurance  ? 

A.     That  is  right. 

Q.  That  shows  for  the  calendar  year  1955  $530,- 
605.33  in  sales,  doesn't  it?  A.     Yes. 

Q.     And  it  shows  a  net  profit  of  $19,732.12? 

A.     Right. 

Q.  And  not  one  thin  dime  of  that  is  allocated 
as  being  taxable  to  anyone  l)ut  Hyrum  D.  Jensen, 
is  it  ?  A.     Not  here. 
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Q.  Yon  have  referred  to  a  list  of  checks  for 
moneys  deposited  in  the  account  of  Harold  Dee 
Jensen.  You  referred  to  such  a  list  of  transactions, 
haven't  you,  Mr.  Steams'?  A,    Yes. 

Q.     Did  you  ever  provide  me  with  that  list? 

A.    No. 

Q.  How  then  can  you  say  you  asked  for  in- 
voices covering  a  list  of  transactions  you  did  not 
give  me "? 

A.     The  cash  books  showed  the  record. 

Q.  The  cash  book  shows  the  entire  transactions 
for  the  year?  [602]  A.     1956? 

Q.    Whatever  year  it  purports  to  record. 

A.  I  asked  for  the  invoices  supporting  the  pur- 
chases that  were  shown  paid  for  to  H.  D.  Jensen, 
per  the  cash  book,  which  is  right  over  there. 

Q.  And  you  have  provided  me  with  no  list  of 
transactions  to  which  you  had  reference? 

A.     It  is  right  in  the  cash  book. 

Q.     I  ask  you  if  you  had  provided  me  with  a  list. 

A.    No. 

Q.    When  did  you  make  this  demand? 

A.    In  October. 

Q.  Were  you  told  that  you  had  all  available  in- 
voices and  that  any  that  showed  up  thereafter  would 
be  made  available  to  you  at  that  time? 

A.    I  was. 

Mr.  Hilger:    That  is  all. 

Redirect  Examination 
Q.     (By  Mr.  Castro)  :    Mr.  Steams,  are  you  ac- 
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quainted  with  Mr.  Frederick  Hilger  as  a  Certified 

Public  Accountant  *?  A.    Yes,  sir. 

Q.  And  he  practiced  as  a  Certified  Public  Ac- 
coiuitant  over  a  period  of  years,  did  he  not,  with 
the  firm  of  Skinner  and  Hammond?  [603] 

A.     Yes,  sir. 

Q.  And  the  cash  register  that  you  have  referred 
to  is  this  volume  ?  A.    Yes,  sir. 

Q.  You  told  him  that  you  wanted  the  supporting 
invoices  for  the  transactions  with  H.  D.  or  Harold 
Dee  Jensen  reflected  in  this  cash  book? 

A.     I  did. 

Mr.  Castro:  I  offer  the  book  in  e^ddence  as  De- 
fendant's Exhibit  next  in  order. 

(The  book  referred  to  was  thereupon  received 
in  evidence  and  marked  Defendant's  Exhibit 
AX.) 

Q.  (By  Mr.  Castro)  :  During  the  calendar  year 
1955  were  you  able  to  ascertain  how  moneys  were 
paid  to  Harold  Dee  Jensen?  A.     Yes. 

Q.  How  was  the  account  headed  in  the  book  or 
whatever  you  saw? 

Mr.  Hilger:     What  are  we  returning  to  now? 

Mr.  Castro:  The  moneys  you  questioned  him 
about  for  1955. 

The  Witness:    As  drawings. 

Q.  (By  Mr.  Castro):  Referring  to  the  1955 
copy  of  the  tax  return  Exhibit  I,  does  that  tax  re- 
turn show  tlie  year  ending  inventory  as  of  Decem- 
ber 31,  1955  ?  [604]  A.    Yes. 
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Q.  What  is  the  amount  of  that  ending  inven- 
tory ? 

Mr.  Hilger:  We  will  object  to  that  as  inmiate- 
rial  as  to  the  value  or  the  existence  of  any  inven- 
tory six  and  a  half  or  seven  months  later. 

Mr.  Castro :  That  is  only  the  starting  x^oint  from 
which  the  accountant  can  go. 

The  Court:     It  is  some  e\ddence.  Overruled. 

A.     $15,478.11. 

Q.  (By  Mr.  Castro) :  Referring  to  the  financial 
statement,  which  is  Exliibit  18,  fonnerly  in  the 
case,  what  does  it  show  the  inventoiy  was  as  of 
June  1,  1956?  A.     $28,080. 

Q.  And  that  financial  statement  was  executed 
mider  what  date  according  to  the  document? 

A.     June  14th,  1956. 

Mr.  Castro:  I  oifer  that  docmnent  in  evidence 
for  the  specific  purpose  of  referring  to  the  inven- 
tory. 

The  Court:     I  will  allow  it  for  that  purpose. 
(The  docmnent  referred  to  was  thereupon  re- 
ceived in  evidence  and  marked  Defendant's  Ex- 
hibit AY.) 

The  Court:     That  was  originally  18. 

Q.  (By  Mr.  Castro)  :  Now,  either  from  the  tax 
return  or  from  that  financial  statement  were  you 
able  to  ascertain  how  much  of  that  inventoiy  was 
hardware  merchandise  as  distinguished  [605]  from 
redwood  molding,  as  distinguished  from  2x4 's  and 
other  material  which  were  in  the  outside  yard? 

A.     No. 
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Q,  Plow  was  the  only  way  that  yon  could  get 
that  information?  What  are  you  dependent  upon 
for  that  information? 

A.  A  physical  comit  of  the  inventory  December 
31,  1955. 

Q.  I  believe  you  have  already  testified  you  asked 
for  the  invoices  to  supiiort  two  particular  inven- 
tories, that  is,  the  inventory  as  of  the  end  of  De- 
cember, 1955,  and  as  of  June,  1956.  A.    Yes. 

Mr.  Castro:    Those  are  all  the  questions  I  have. 

The  Court:    Anything  else  of  the  witness? 

Mr.  Hilger:     Nothing,  your  Honor. 

The  Court:  That  is  all,  sir.  We  will  take  the 
morning  recess. 

(Witness  excused.) 
(Becess.) 

Mr.  Castro:  With  reference  to  the  accoimts  re- 
ceivable book,  your  Honor,  I  would  like  to  read 
from  page  24  of 

HAROLD   DEE   JENSEN'S   DEPOSITION 
line  4: 

'*Q.  Who  had  charge  of  those  l^ooks  at  the  time 
of  the  fire?  *'A.     Mrs.  Van  Harpen. 

'*Q.  How  long  had  she  been  in  charge  of  the 
books  ? 

"A.  I  think  she  had  been  there  about  a  year,  as 
near  as  I  rememJ^er.  [606] 

"Q.  You  say  the  accounts  receivable  book  was 
upstairs  at  the  time  of  the  fire? 

"A.     Yes,  for  the  retail. 
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"Q.     Had  you  seen  it  upstairs  that  morning'? 

"A.    Yes. 

'*Q.     Had  you  brought  it  upstairs? 

"A.     Yes,  I  took  it  up  there. 

"Q.    And  where  did  you  see  it  upstairs? 

"A.     It  was  on  my  desk, 

'*Q.     Did  you  see  it  after  the  fire? 

"A.     Yes. 

'^Q.     Where  did  you  see  it? 

"A.     Still  on  my  desk. 

"Q.     And  did  you  remove  it?  "A.     Yes. 

*'Q.     Where  did  you  take  it? 

"A.  I  don't  recall  exactly.  We  went  through  it 
and  reconstructed  as  much  as  possible  out  of  it. 

"Q.     What  did  you  do  with  that  book? 

"A.  It  was  given  to  Mr.  Hilger,  and  what  was 
this  other  fellow's  name? 

"Mr.  Hilger:     I  believe  you  are  in  error  there. 

"Mr.  Castro:  Let  the  witness  testify  from  his 
recollection,  counsel.  [607] 

"Mr.  Hilger:    Well,  he  asked  me  a  question. 

"Mr.  Castro:  He  asked  you  a  name.  You  can 
either  give  him  a  name  or  tell  you  don't  know. 
You  don't  have  to  advise  him  of  something  else. 

"The  Witness:     I  don't  recall  exactly  on  it. 

"Q.  (By  Mr.  Castro):  Where  did  you  find  the 
accounts  receivable  book  after  the  fire? 

"A.     On  my  desk  in  the  upper  office. 

"Q.     Was  it  open  or  closed? 

"A.     I  don't  recall. 

"Q.     Was  anybody  with  you  when  you  picked 
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it  up?  ''A.    Yes. 

"Q.    Who? 

*'A,     There  were  several  firemen. 

''Q.    Anybody  else? 

"A.     There  were  others  around. 

"Q.     Could  you  identify  any  of  them? 

*'A.     No,  I  can't. 

"Q.     This  was  in  the  office  upstairs? 

*'A.    Yes. 

''Q.     How  many  people  were  up  there? 

"A.     I  would  say  half  a  dozen. 

"Q.  N'ow,  can  you  identify  any  of  the  people 
that  weren't  firemen?  [608] 

"A.     That  weren't  firemen? 

''Q.     Yes. 

"A.  No,  I  can't,  because  some  of  them  were  vol- 
imteer  firemen. 

"Q.  Did  you  show  the  accoimts  receivable  book 
to  any  of  them?  ''A.     I  don't  recall. 

*'Q.  Then  what  did  you  do  mth  the  book  after 
you  picked  it  up  from  the  desk? 

"A.  Oh,  I  tried  to  reconstruct  it  as  much  as 
possible. 

''Q.     Where  did  you  take  it? 

''A.     I  don't  recall. 

"Q.     Did  you  take  it  out  of  the  building? 

''A.     Yes,  I  took  it  out  of  the  building. 

''Q.     And  then  where  did  you  take  it? 

''A.     I  don't  recall. 

"Q.  AYliere  is  the  ]ast  place  you  saw  the  ac- 
counts receivable  book?  ''A.     2434  E   Street. 
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"Q.     And  when  was  that,  approximately? 

*'A.     It  was  sometime  after  the  fire. 

"Q.     About  how  long  after  the  fire? 

"A.    Approximately  a  month.  [609] 

"Q.  Was  that  the  last  time  you  saw  that  ac- 
counts receivable  book? 

''A.     Yes,  as  near  as  I  can  recall." 

Mr.  Castro:  At  this  time  counsel  agreed  to  stip- 
ulate concerning  the  two  electric  motors  which  are 
on  page  5  of  the  inventory,  your  Honor.  Will  it 
be  stipulated,  Mr.  Hilger,  that  the  two  electric  mo- 
tors, valued  at  $600  and  $700,  respectively,  at  page 
5  of  the  inventoiy,  Schedule  A,  were  from  the  Hill 
and  Morton,  Inc.,  and  that  following  the  fire  on 
August  31,  1956,  the  Hill  and  Morton  Company 
originated  a  claim  for  each  of  such  motors  with 
its  insurance  carrier  for  such  motors,  and  the  in- 
surance carrier  for  such  motors  was  the  American 
National  Fire  Insurance  Company,  and  on  another 
date,  February  25th,  1957,  a  proof  of  loss  was  re- 
ceived from  Hill  and  Morton  by  the  American  Na- 
tional Fire  Insurance  Company  in  the  amount  of 
loss  and  damage  of  $1,130  and  it  was  paid  under 
a  draft  paid  February  19,  1957,  to  Hill  and  Mor- 
ton and  Bank  of  America  National  Trust  and  Sav- 
ings Association  in  the  amount  of  $1,130,  being 
Policy  No.  151093.  The  other  item  which  was  in- 
volved with  the  two  motors  was  a  planer,  and  the 
planer  was  not  damaged  in  the  fire. 

Mr.  Hilger:     Nor  was  it  included  on  a  proof  of 
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loss  filed  with  the  Boston  Insurance  Comx^any 
herein. 

Mr.  Castro:  That  is  correct,  but  the  two  motors 
were. 

Mr.  Hilger:  That  would  be  the  testimony  of 
[610]  Hill  and  Morton  if  called.  I  will  so  stipulate. 

Mr.  Castro:  That,  I  believe,  your  Honor,  con- 
cludes the  e"^d.dence  on  behalf  of  the  defendant.  Mr. 
DriscoU  ap]Darently  has  not  called  back  concerning 
the  Eureka  Redwood  invoices.  If  they  should  turn 
up  before  they  start  arguing  the  case,  we  will  ask 
that  it  be  made  available. 

The  Court:    Any  rebuttal  testimony? 

Mr.  Hilger:  Yes,  your  Honor,  mifortmiately.  I 
do  not  like  to  do  this  but  I  think  I  am  going  to 
have  to  either  testify  or  have  my  testimony  stipu- 
lated to  concerning  certain  records  connected  with 
Mr.  Stearns'  examination  and  in  comiection  Avith 
the  inventory  as  revealed  on  the  financial  statement 
that  has  been  introduced  in  evidence,  for  the  pur- 
pose of  establishing  inventory. 

The  Court:  Of  course,  if  you  testify  you  would 
not  be  able  to  argue  that  pai-t  of  the  case  that  has 
to  do  with  your  testimony.  Can  you  make  some 
statement  of  what  you  wish  to  testify  to? 

Mr.  Hilger:  Simi^ly  that  I  have  no  recollection 
of  any  demand  being  made  for  the  production  of 
invoices  relating  to  the  cash  disl^ursements  shovii 
to  the  account  of  Harold  Dee  Jensen,  nor  that  I 
have  knowledge  that  such  a  list  was  even  or  had 
been  prepared  by  Mr.  Stearns  except  through  the 
meml)ers  of  my  office  staff,  who  observed  Mr.  Bre- 
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dal  of  his  office  handling  those  checks.  My  recol- 
lection is  that  on  September  18th  or  19th  [611] 
was  the  first  reference  made  to  the  cash  book  in 
my  office. 

Likemse  the  financial  statement  of  June  1st, 
1956,  reflected  only  inventory  that  was  in  the  build- 
ing, the  retail  stock,  so  to  speak.  The  wholesale 
operation  was  conducted  on  a  carload  basis,  and 
the  items  were  handled  accounting-wise  as  in  tran- 
sit items,  the  goods  being  held  only  for  a  few  days 
in  the  yard  of  the  Eureka  Lumber  Company  where 
they  were  either  resorted,  regraded,  or  reclassified 
and  then  shipped  out  with  settlement,  the  purchase 
and  the  sale  of  the  lumber  being  made  through  one 
invoice  through  the  office  of  Hill  and  Morton  or 
otherwise;  that  on  the  books  of  record  in  the  usual 
wholesale  instance  neither  the  inventory  nor  the 
accounts  payable  covering  that  inventory  would 
ordinarily  be  reflected  upon  the  books  of  account 
of  the  Eureka  Lmnl^er  Company  prior  to  the  time 
of  the  fire  and  would  not  appear  until  the  sale  was 
recorded  and  disbursement  made. 

The  Court :  That  would  be  the  substance  of  your 
testimony  ? 

Mr.  Hilger:    That  is  correct. 

Mr.  Castro:  Since  Mr.  Hilger  was  not  the  ac- 
countant for  the  fimi  or  taking  care  of  the  books, 
I  cannot  accept  any  such  statement,  your  Honor. 

The  Cou.rt:  I  think  you  are  right  about  that. 
You  did  make  some  statement  about  his  recollection 
of  demand  being  made.  [612] 

Mr.  Castro:     He  said  he  had  no  personal  recol- 
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lection  of  Mr.  Stearns  asking  him  for  a  specific 
record  relating  to  H,  D.  Jensen.  It  could  possibly 
have  occurred  when  Mr.  Bredal,  who  is  the  other 
party • 

Mr.  Hilger:  Mr.  Thomas  of  my  office  accom- 
panied Mr.  Bredel  and  Mr.  Stearns  through  the 
Eureka  Lumber  Company  plant  upon  the  occasion 
of  their  ^dsit  in  October.  I  have  no  recollection  at 
all  of  even  a  list  of  cash  disbursements  to  Harold 
Dee  Jensen  being  prepared.  It  was  certainly  not 
revealed  to  me  until  I  discovered  it  through  the 
observation  of  some  of  my  office  staff,  who  saw 
them  do  it,  which  revelation  was  made  to  me  only 
after  they  had  departed.  I  have  no  recollection  of 
any  such  request  being  made  of  me. 

Mr.  Castro:  Can  you  give  us  the  approximate 
date  when  you  discovered  the  account  of  Harold 
Dee  Jensen? 

Mr.  Hilger:  It  would  have  been  some  three  or 
four  weeks  after,  whenever  we  got  the  transcribed 
portion  or,  rather,  the  transcribed  record  of  Mr. 
Hyrum  Jensen's  examination  under  oath. 

Mr.  Castro :  Will  you  stipulate  that  that  occurred 
during  the  month  of  November,  1956? 

Mr.  Hilger:  I  could  not  stipulate  to  that.  It 
would  be  somewhere  at  about  that  time  that  I  first 
became  aware  that  Mr.  Steams  had  even  made 
such  a  list,  and  I  was  at  that  time  totally  unaware 
of  any  request.  It  would  be  about  the  6th  day  [613] 
of  December  when  I  got  around  to  read  that.  It 
would  have  been  the  10th  or  11th  of  November.  But 
at  that  time  I  was  still  aware  of  only  one  thing: 
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Mr.  Bredal  had  been  observed  making  a  list  of 
certain  disbursements.  But  I  was  aware  of  no  re- 
quests for  invoices  covering  it. 

Mr.  Castro :  We  will  stii^ulate,  your  Honor,  that 
Mr.  Hilger,  if  called  as  a  witness  for  the  plaintiff 
in  this  case,  would  testify  that  he  has  no  recollec- 
tion as  to  whether  or  not  Mr.  Stearns  made  a  spe- 
cific request  for  invoices  relating  to  moneys  which 
were  on  deposit  in  the  Harold  Dee  Jensen  account; 
that  sul^sequently  after  the  visit  of  Mr.  Stearns  in 
October,  3rd,  4th  or  5th,  1956,  Mr.  Hilger  was  in- 
foiined  by  Mr.  Thomas  of  his  office  that  certain 
notations  had  been  made  concerning  Harold  Dee 
Jensen's  deposits,  and  that  Mr.  Hilger  did  not 
learn  any  more  about  them  until  after  he  received 
the  examination  under  oath,  which  was  on  or  about 
November  6th,  1956. 

Mr.  Hilger:  On  or  a  few  days  after  November 
5th  or  6th,  1956,  v^^as  the  first  time  I  became  aware 
that  a  series  of  notations  had  been  made. 

Mr.  Castro :     So  stipulated,  your  Honor. 

The  Court:  Very  well.  But  the  other  part  of 
your  offer,  Mr.  Hilger,  I  think  counsel  is  right 
about  that. 

Mr.  Hilger:  It  comes  from  discussion  actually 
with  Mr.  Harold  Dee  Jensen,  who  did  discover  the 
records  during  its  lifetime.  [614] 

The  Court:  I  think  that  would  be  inadmissible. 
That  would  be  all  you  would  have  then  by  way  of 
rebuttal  ^ 

Mr.  Hilger:    Yes,  your  Honor. 

The  Coui't :    The  e^ddence  having  been  concluded, 
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I  tliink  I  shall  excuse  the  jury  until  tomorrow 
morning  because  there  are  some  legal  matters  I 
want  to  discuss  with  counsel  and  you  will  want 
some  time  to  prepare  what  you  want  to  say  to  the 
jury.  This  is  a  difficult  enough  case  anyhow  for  the 
jury  to  follow,  I  think  there  should  be  some 
thought  given  to  the  manner  in  which  it  should  be 
presented  to  the  jury.  So  I  think  it  would  iDe  better 
that  the  jury  be  excused  until  tomorrow  morning. 
You  could  not  conclude  the  case  so  far  as  submis- 
sion to  the  jury  is  concerned  to  the  jury  today  any- 
how. I  think  it  would  be  more  adequately  handled 
from  the  i^oint  of  view  of  presenting  it  to  the  jury 
if  you  had  the  jury  for  longer  than  this  afternoon. 
So  will  you  come  back  tomorrow  morning  imtil 
10:00  o'clock.  The  Court  will  remain  m  session. 
(The  jury  was  thereupon  excused.) 
(The  following  occurred  in  the  aljsence  of  the 
jury:) 

The  Court:  If  you  do  not  mind,  gentlemen,  we 
might  take  these  matters  up  now  and  save  your 
coming  back  again  this  afternoon.  That  will  give 
you  an  opportunity  to  sx)end  your  time  in  the  after- 
noon preparing  what  matters  you  wish  to  present. 
The  main  thing  is  the  question  of  instructions  the 
Court,  should  give  the  jury  in  this  ease.  [615] 

Mr.  Castro:  Your  Honor,  I  would  like  to  make 
a  motion  for  a  directed  verdict  at  this  time  in  re- 
gard to  certain  matters. 

The  Court:     I  will  hear  you  on  that. 

Mr.  Castro:  At  this  time  the  defendant  Boston 
Insurance  Company  moves  the  Court  to  direct  a 
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verdict  in  favor  of  the  defendant  Boston  Insurance 
Company  upon  the  grounds  that  the  uncontradicted 
evidence  establishes  that  the  plaintiff!  has  not  com- 
plied with  the  conditions  of  the  policy  concerning 
what  an  insured  is  required  to  do  after  a  fire  has 
occurred  and  the  loss  has  been  sustained.  In  this 
instance  I  point  out  to  the  Court  the  policy  pro- 
visions are  under  Insurance  Code  2071,  the  Insur- 
ance Code  of  the  State  of  California,  and  imder  the 
clause  of  the  policy  relating  to  requirements  in 
case  loss  occurs,  the  language  there  is  mandatory. 
The  word  "shall"  is  used,  and  the  insured  is  re- 
quired to  produce  books  of  account  and  is  required 
to  produce  bills,  statements,  invoices  and  other 
vouchers  relating  to  the  items  listed  in  the  iDroof 
of  loss,  and  if  the  original  dociunents  are  destroyed, 
he  is  required  to  produce  copies  at  such  reasonable 
time  and  place  as  may  be  designated  to  permit  the 
defendant  to  make  abstracts  therefrom. 

(Counsel  for  the  respective  parties  argued 
the  merits  of  the  motion,  afterwards  the  Court 
made  the  following  ruling:) 

The  Court:  I  will  deny  the  motion  for  a  directed 
verdict.  [616] 

Mr.  Castro:  The  other  motion  I  had  in  mind, 
yonr  Honor,  would  relate  to  sjiecific  items  in  the 
inventoiy  which  perhaps  your  Honor  is  going  to 
discuss  at  the  time  of  talking  about  the  instructions. 

(Thereupon  Counsel  for  the  respective  par- 
ties proceeded  to  discuss  with  the  Court  the 
instructions  to  be  given  to  the  jury.)   [617] 
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(Counsel  for  the  respective  parties  thereupon 
proceeded  to  argue  the  case  to  the  jury,  after- 
wards the  Court  instructed  the  jury  as  fol- 
lows:) 

INSTRUCTIONS    TO    THE    JURY 

The  Court:  Members  of  the  jury,  I  will  ask  you 
to  give  me  your  attention  for  a  few  moments.  Some 
of  you  are  new  to  jury  duty.  A  few  of  you  have 
had  some  ]3rior  experience,  and  there  are  some  gen- 
eral observations  that  I  would  like  to  make  to  you 
concerning  this  case,  some  of  which  are  applicable 
to  all  cases  and  some  of  which  particularly  apply 
to  this  case.  It  is  very  obvious  to  me  that  you  have 
given  your  undivided  attention  to  the  evidence  that 
has  been  presented  here  and  to  the  argiraients  of 
the  attorneys.  To  some  of  you  this  has  been  some- 
what of  a  unique  experience  for  the  first  time  of 
jury  duty  to  be  confronted  with  a  case  that  might 
appear  at  first  blush  to  be  somewhat  complicated, 
but  which,  like  all  cases,  fiaially  resolves  itself  down 
to  some  outstanding  issues  that  you  can  well  deter- 
mine. 

The  function  of  the  jury  in  a  case  of  this  kind, 
as  it  is  in  all  cases,  is  to  determine  the  question 
of  fact  that  is  presented  and  the  question  of  fact 
in  this  case  is  should  the  plaintiff  recover  from  the 
insurance  company,  and  if  so,  how  much.  The  Judge 
ordinarily  does  not  interfere  or  [618]  assume  any 
prerogative  of  deciding  that  question  of  fact.  That 
is  for  the  jury  exclusively  to  determine.  You  are 
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not  to  draw  any  conclusions  from  anything  I  may 
have  said  during  the  course  of  the  trial  in  ruling 
on  objections  or  in  connection  with  propoimding 
inquiries  myself  that  I  was  intending  to  indicate 
to  you  in  any  way  what  your  verdict  should  be. 
Such  was  not  the  intention  of  the  Court.  Whatever 
was  said  in  that  regard  was  only  for  the  purpose 
of  supervising  the  trial  of  the  case,  and,  if  possi- 
ble, to  expedite  it.  You  must  make  your  own  deci- 
sion on  the  factual  question. 

Just  as  you  have  sole  and  exclusive  function  of 
determining  the  facts  in  the  case,  so  it  is  exclu- 
sively the  function  of  the  Judge  to  advise  the  jury 
as  to  what  the  law  is  that  is  applicable  to  the  case, 
so  that  the  jury  may  be  aided  thereby  in  deter- 
mining the  question  of  fact  which  the  juiy  has  to 
determine,  and  the  statement  of  law  as  the  Judge 
gives  it  to  you,  you  must  accept.  You  have  to  as- 
sume, rightly  or  wrongly,  that  the  Judge  knows 
what  he  is  talking  about  when  he  tells  you  what 
the  law  is,  and  you  must  apply  it  to  the  facts  of 
the  case.  I  mention  that  to  you  because  it  some- 
times happens  that  jurors  come  into  the  jury  box 
with  some  preconceived  notions  about  social,  eco- 
nomic or  legal  theories  and  they  decide  what  they 
think  the  law  should  be  and  then  proceed  to  decide 
the  case  accordingly.  That  is  wrong,  and  that  is 
why  I  have  to  emphasize  to  you  that  so  far  as  the 
statement  of  [619]  law  is  concerned,  you  are  bound 
by  what  the  Court  tells  you  the  law  is. 

Even  though  we  have  somewhat  different  func- 
tions to  perform,  you  deciding  the  questions  of  fact 
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that  are  presented  and  the  Judge  giving  you  the  law 
here,  we  are  nevertheless  in  a  sense  a  team  because 
our  objective  is  the  same,  that  is,  we  want  to  see  jus- 
tice done  and  that  a  just  result  shall  obtain  in  the 
case  before  the  Court. 

In  your  deliberations  in  detennining  this  case 
you  should  wholly  exclude  all  matters  that  appeal 
to  your  sympathy  and  likewise  anything  that  might 
possibly  appeal  to  your  prejudices.  You  must  not 
decide  the  case  because  you  have  sympathy  for  one 
side  or  the  other  or  prejudice  of  some  kind  against 
one  side  or  the  other.  You  must  decide  the  case 
solely  on  the  basis  of  the  evidence  you  have  heard 
here  in  this  case. 

There  are  some  general  rules  that  apply  in  all 
ci\dl  cases,  and  I  am  going  to  very  colloquially  and 
simply  give  them  to  you.  I  rarely  in  the  many  years 
I  have  been  here  read  complicated  and  long  legal 
statements  to  juries.  Some  do  that.  I  do  not  quarrel 
with  that  system.  They  have  a  right  to  do  that.  But 
I  feel  that  when  we  draw  into  our  jury  boxes  men 
and  women  from  all  walks  of  life,  they  should  be 
told  a]Dout  the  applicable  law  in  language  that  they 
ordinarily  use  and  not  in  the  language  of  the  law 
books,  which,  I  may  say  to  you.  Judges  themselves 
are  frequently  in  dispute  about.  So  [620]  what  I 
have  to  say  to  you  in  this  field  may  hereafter  not 
read  as  well  as  the  instructions  in  a  case  of  those 
who  read  long,  written  statements  to  you,  but  I 
have  an  abiding  con^^ction  that  juries  better  under- 
stand it  and  can  l)etter  do  justice  if  they  are  adA'ised 
in  the  language  that  we  ordinarily  use,  because  it 
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cannot  be  expected  that  twelve  men  and  women  can 
be  brought  into  a  jury  box  in  a  case  and  suddenly 
by  some  divine  inspiration  in  15  or  20  minutes  or  a 
half  hour  l}e  innoculated  with  a  complete  knowledge 
of  the  law  appertaining  to  the  case.  That  is  just 
impossible. 

Whether  or  not  you  believe  the  witnesses  who 
have  testified  in  this  case  and  the  extent  to  which 
you  believe  them  is  a  matter  for  your  sole  and  ex- 
clusive judgment,  and  the  amount  of  weight  to  be 
attached  to  the  testimony  of  the  witnesses  is  some- 
thing that  you  yourself  have  the  exclusive  power  to 
decide.  We  always  start  out  with  the  presmiiption 
in  every  case  that  when  a  witness  comes  up  and  sits 
in  this  chair  he  or  she  is  going  to  tell  the  truth. 
However,  that  presumption  can  be  put  out  of  the 
way  and  disappear  by  a  number  of  different  factors. 
You  may  consider  the  witness'  demeanor  on  the 
witness  stand,  the  manner  of  testifying  of  the  wit- 
ness, whether  or  not  the  witness  contradicts  himself, 
whether  or  not  he  is  contradicted  by  the  testimony 
of  another  witness,  and  what  his  interest  in  the  case 
may  or  may  not  be.  All  of  those  factors  you  can 
take  into  account  when  you  evaluate  how  much 
weight  you  want  to  give  to  the  testimony  of  the 
-witness,  [621]  so  that  you  can  deteiinine  whether  or 
not,  when  the  witness  leaves  the  stand,  he  is  still 
clothed  with  that  presumption  that  he  had  when  he 
got  in  the  witness  chair,  namely,  that  he  was  going 
to  tell  the  truth.  If  you  find  and  conclude  that  some 
M-itness  testified  falsely  in  some  material  respect, 
you  have  the  right  to,  and  you  are  justified  in  dis- 
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regarding  all  of  the  witness'  testimony.  You  should 
not,  however,  resort  to  that  unless  you  are  satisfied 
that  the  falsity  was  in  some  material  matter  that 
definitely  affects  the  outcome  of  the  case. 

This  is  a  civil  case.  It  is  a  suit  brought  by  the 
plaintiff,  who  was  insured  under  an  insurance  pol- 
icy by  the  Boston  Insurance  Company,  and  he  is 
suing  here  because  he  claims  that  under  the  terms  of 
the  policy  of  insurance  which  he  paid  for  that  he 
had  a  loss  by  fire  which  is  compensable  under  the 
terms  of  the  policy,  and  he  has  filed  a  claim  with 
the  insurance  company  for  the  amount  of  the  loss 
which  he  claims  he  suffered  by  fire,  and  not  having 
been  paid  that  amount  he  has  filed  suit.  So  it  is  for 
your  determination  in  this  civil  action  whether  or 
not  he  shall  recover,  and,  if  so,  to  what  extent. 

In  every  civil  case  the  burden  of  proof  is  upon 
the  plaintiff.  He  must  prove  his  case  by  a  prepon- 
derance of  the  evidence,  the  law  says.  By  that  we 
mean  that  the  evidence  on  his  side,  when  weighed 
with  the  evidence  on  the  other  side,  [622]  must 
have  more  convincing  weight  and  effect,  and  if  it 
does  have  more  weight  and  convincing  effect  than 
the  evidence  on  the  other  side,  then  the  plaintiff  has 
sustained  the  burden  of  proving  his  case  by  a  pre- 
ponderence  of  the  evidence.  Otherwise  he  has  not. 
That  does  not  mean  that  the  man  who  has  the  big- 
gest number  of  witnesses  has  the  preponderence  of 
the  evidence,  because  preponderence  of  evidence 
does  not  depend  upon  the  number  of  witnesses. 
It  depends  upon  the  quality  of  the  testimony.  It 
might  well  be  that  in  a  case  in  which  there  is  only 
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one  witness  on  one  side  and  30  witnesses  on  the 
other  side  the  testimony  of  the  one  witness  might 
have  more  convincing  weight  and  effect  than  the 
testimony  of  the  30  witnesses  on  the  other  side  of 
the  case.  So  I  repeat  to  you  in  determining  the  mat- 
ter of  preponderence  of  evidence  you  should  judge 
by  the  quality  of  the  testimony  rather  than  by  the 
quantity  of  it. 

It  is  your  duty  in  this  case  as  in  all  civil  cases — 
in  fact  in  all  cases — to  disregard  any  testimony  that 
has  been  stricken  out  l)y  the  Court  or  any  answer  to 
a  question  where  the  Court  has  sustained  an  objec- 
tion to  the  question.  You  should  only  consider  the 
evidence  that  has  actually  been  produced  here  by 
the  witnesses,  from  the  mouths  of  witnesses,  exhib- 
its, plus  any  stipulations  that  coimsel  have  made  as 
to  facts  in  the  case,  and  a  stipulation  has  the  same 
effect  as  if  it  were  testimony  given.  [623] 

The  attorneys  in  this  case,  as  is  their  right  and 
indeed  their  duty,  have  argued  the  case  to  you.  If, 
however,  you  should  feel  that  there  is  any  discrep- 
ancy between  the  statement  of  the  e^nidence  as  made 
by  the  attorneys  and  the  evidence  as  you  recall  it 
as  having  been  given  by  the  \vitness,  then  you  should 
disregard  the  statement  of  the  CAddence  as  made  by 
the  attorneys  and  only  consider  the  evidence  as  you 
recall  it  as  having  come  from  the  mouths  of  the 
witnesses  or  by  other  evidence. 

As  I  have  stated  to  you  meml>ers  of  the  jury,  this 
is  a  case  of  a  suit  on  an  insurance  iDolicy.  As  pre- 
sented here  there  are  several  different  questions 
that  have  been  tendered  by  the  pleadings,  which  are 
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the  written  documents  that  the  parties  have  filed  in 
the  case,  and  also  by  arguments  of  the  attorneys, 
too.  I  would  say  to  you  that  the  main  issues  that 
were  tendered  in  this  case  are,  What  was  the 
amount  of  the  stock  on  hand  of  the  plaintiff  at  the 
time  of  the  fire?  What  was  the  extent  of  the  dam- 
age by  fire?  What  was  the  cash  value  in  dollars  of 
the  loss  sustained?  Did  the  plaintiff  debar  himself 
from  recovery  because  of  any  deliberate  or  purpose- 
ful exaggeration  or  over-statement  of  his  claim  to 
the  insurance  company?  And  should  the  jury  con- 
sider the  claim  of  the  insurance  company  that  the 
plaintiff  debarred  himself  from  recovery  by  alleg- 
edly setting  or  conspiring  to  set  the  fire  that  caused 
the  damage  in  this  case  ?  [624] 

Now,  members  of  the  juiy,  the  amount  of  the 
stock  of  merchandise  on  hand  at  the  time  of  the  fire 
in  this  case  is  in  dispute.  I  mean  by  that  that  one 
side  has  claimed  one  certain  amomit  and  the  other 
side  has  disputed  that  and  claimed  that  there  was  a 
different  amount  on  hand.  The  plaintiff  claims  that 
he  had  stock  on  hand  that  was  worth  considerably 
more  than  the  maximum  amount  of  the  policy, 
which  was  $20,000.  The  defendant  claims  that  the 
plaintiff  falsified  the  amount  of  merchandise  on 
hand,  particularly  redwood  lumber  in  the  shed,  with 
the  intent  to  defraud  the  insurance  eomx3any.  The 
jury  must  resolve  this  issue  and,  as  best  it  can  from 
the  evidence,  determine  the  amount  on  hand  and  the 
cash  value  of  the  alleged  damaged  stock.  If  the  jury 
should  find  from  the  evidence  that  the  plaintiff 
purposefully  and  deliberately  padded  or  exagger- 
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ated  his  claim  to  a  material  extent  in  order  to  cheat 
or  defraud  the  insurance  company,  the  plaintiff  can- 
not recover,  but  any  difference  between  the  amount 
claimed  and  the  actual  amoimt  of  the  inventory,  if 
there  be  such  a  difference,  cannot  l)e  considered  as 
the  basis  for  delDarring  recovery  if  such  differences 
are  the  result  of  honest  evaluation  or  based  upon 
conflicting  or  differing  ox)inions  as  to  the  amount 
and  value.  The  burden  of  proving  any  alleged  will- 
ful or  fraudulent  padding  of  his  claim  by  the  plain- 
tiff rests  upon  the  defendant. 

In  determining  the  loss  or  damage  to  the  sawmill 
which  you  have  heard  about,  and  which  the  lawyers 
have  talked  [625]  to  you  about,  which  the  plaintiff 
claims  to  be  $7,500,  being  the  amoimt  for  which  the 
plaintiff  claims  to  have  sold  the  sawmill,  the  defend- 
ant a  much  smaller  sum,  the  jury  is  entitled  to  con- 
sider the  cash  value  of  the  sawmill  at  the  time  of 
the  fire  not  exceeding  the  cost  of  repair  or  replace- 
ment with  material  of  like  kind  and  quality  within 
a  reasonable  time  after  the  fire.  The  cash  value  of 
the  sawanill  may  legally  be  considered  to  be  the 
price  at  which  the  mill  had  been  sold  by  the  plain- 
tiff. 

The  defendant  claims  that  the  plaintiff  has  not 
complied  with  the  policy  of  insurance  by  not  ])ro- 
ducing  all  of  the  records  which  the  defendant  de- 
manded, and  thereby  has  debarred  himself  from 
recovery  in  this  action.  Wliether  or  not  the  plaintiff 
has  so  complied  with  the  policy  is  a  question  of  fact 
for  you  to  determine  from  all  the  facts  and  circum- 
stances disclosed  by  the  evidence.  If  you  find  that 
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the  plaintiff  substantially  and  willfully  failed  to 
produce  material  records  within  his  power  to  pro- 
duce, then  you  may  find  for  the  defendant;  other- 
wise not.  Stated  somewhat  differently  and  on  the 
other  side,  as  it  were,  you  should  not  find  in  favor 
of  the  defendant  on  this  issue  unless  you  are  con- 
vinced by  a  joreponderence  of  e^ddence  that  the 
plaintiff  willfully  failed  to  produce  records  which 
were  material  to  his  claim  of  loss  and  within  his 
power  to  produce.  The  defendant  has  the  burden  of 
proving  such  failure  on  the  part  of  the  plaintiff. 
I  mean  [626]  by  that  the  defendant  has  the  burden 
of  proving  that  the  plaintiff  has  substantially  and 
willfully  failed  to  produce  records  within  his  power 
to  produce. 

The  defendant  has  urged  as  a  special  defense  in 
the  pleadings  on  file  here  that  the  plaintiff  set  or 
conspired  to  set  the  fire.  Tliis  charge  was  made  in 
writing  in  defendant's  answer  and  was  urged  by 
defendant's  counsel  in  his  opening  statement  to  you 
at  the  beginning  of  the  trial.  Ladies  and  gentlemen, 
this  is  a  serious  charge  and  amounts  to  charging  the 
plaintiff  with  the  commission  of  a  crime,  to  wit,  a 
felony.  Such  a  serious  charge  should  not  lightly  be 
made.  I  instruct  you  that  as  a  matter  of  law  the 
defendant  has  failed  to  present  any  substantial  eYi- 
dence  to  sustain  such  a  charge,  nor  is  there  any  sub- 
stantial evidence  from  which  an  inference  as  to  the 
truth  of  such  charge  can  be  drawn.  Therefore  it  is 
my  instruction  to  you  to  disregard  the  claim  of  the 
insurance  company  in  this  regard,  and  you  should 
not  consider  it  in  any  way  in  determining  the  issues 
in  this  case. 
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Members  of  the  jury,  if  you  decide  that  the  plain- 
tiff should  recover  and  is  not  debarred  from  recov- 
ery by  reason  of  the  application  of  any  of  the  other 
principles  of  law  which  I  have  given  you,  then  you 
will  determine  from  all  the  evidence  the  amoimt  to 
be  awarded  to  the  plaintiff,  not  exceeding  the  prin- 
cipal amount  of  $20,000  which  was  the  amount  of 
the  insurance  policy.  [627] 

Members  of  the  jury,  I  think  I  have  given  you 
as  much  advice  as  I  think  in  this  particular  case  is 
appropriate  and  needful  for  you  to  have  in  resolv- 
ing this  case.  There  are  many  principles  of  law  that 
are  applicable  to  insurance  cases,  that  involve  insur- 
ance policies,  that  might  be  apropos  in  other  cases, 
but  I  think  that  I  have  to  the  best  of  my  ability 
given  you  what  I  think  is  helpful  to  you  and  neces- 
sary for  you  to  have  in  this  particular  case. 

When  you  retire  to  the  jury  room  to  deliberate 
you  should  select  one  of  your  number  as  a  foreman 
or  forelady,  as  the  case  may  be,  and  he  or  she  will 
preside  over  your  deliberations  in  the  jury  room 
and  will  represent  you  in  the  further  conduct  of 
this  case  and  will  sign  your  verdict  for  you  when 
you  have  reached  a  verdict.  You  should  endeavor  to 
conscientiously  try  to  arrive  at  a  verdict  in  the  case. 
You  should  freely  consult  with  one  another  in  the 
jury  room.  Each  side  is  entitled  to  the  independent 
judgment  of  each  one  of  you.  Nevertheless  in  the 
jury  room  if  you  should  be  convinced  that  your 
view  of  the  case  is  wrong,  you  should  not  l)e  stub- 
born and  still  adhere  to  your  view  because  you  had 
that  view.  On  the  other  hand,  if  after  a  free  ex- 
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change  of  ideas  you  believe  that  the  view  you  have 
is  right,  you  should  stick  to  it.  It  is  your  right  to 
do  that. 

We  have  prepared  for  you  two  forms  of  verdict 
for  your  assistance.  One  form,  of  verdict  reads, 
''We,  the  jury,  [628]  find  in  favor  of  the  plaintiff 
and  assess  the  damages  against  the  defendant  in  the 
sum  of  blank  dollars."  If  you  find  in  favor  of  the 
plaintiff,  you  will  write  in  the  amount  of  the  award 
in  the  blank  space  and  your  foreman  will  sign  it 
for  you  and  that  will  be  your  verdict. 

The  other  form  of  verdict  reads,  "We  the  jury 
find  in  favor  of  the  defendant."  If  you  decide  the 
plaintiff  is  not  entitled  to  recover,  that  is  the  form 
of  verdict  you  will  use,  and  that  form  of  verdict 
will  be  signed  by  your  foreman  if  you  agree  to  it. 
Your  verdict  must  be  unanimous.  In  the  Federal 
Court  we  do  not  have  a  system  of  a  three-quarters 
verdict  as  in  the  State  Courts.  Therefore  you  should 
not  return  to  the  courtroom  with  a  verdict  from  the 
jury  room  unless  in  the  jury  room  all  of  you  have 
agreed  to  the  verdict. 

After  you  have  retired  and  have  selected  a  fore- 
man, if  you  wish  to  see  any  of  the  exhibits  in  the 
case  you  may  send  word  through  the  bailiff  and  the 
Court  will  see  to  it  that  they  are  sent  to  you. 

Does  either  side  wish  to  note  any  corrections? 
It  may  be  I  shall  want  to  correct  or  change  or  add 
something  to  what  I  have  told  you  after  consulta- 
tion with  the  counsel  in  the  case,  so  I  will  excuse  the 
jury  tem,porarily  at  this  time.  Please  mind  the  case 
is  not  yet  submitted  to  you.  You  are  not  yet  to  dis- 
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cuss  the  case  among  yourselves  or  to  form  or  ex- 
press an  opinion  concerning  it.  I  mil  bring  you 
back  again  in  a  [629]  few  minutes  and  let  you  know 
if  I  have  anything  further  to  say  to  you. 

(Thereupon  the  jury  was  excused  from  the 
courtroom  and  the  following  x>roceedings  were 
had  in  the  absence  of  the  jury.) 

Mr.  Hilger:  Your  Honor,  in  giving  the  instruc- 
tion regarding  the  maximum  verdict  no  mention 
was  made  of  the  possibility  that  the  jury  could 
award  interest  as  well.  I  do  not  know  how  we  should 
handle  that. 

The  Court :  I  do  not  think  that  that  is  a  matter 
for  the  jury  to  determine,  whether  interest  should 
be  allowed  or  not.  If  there  is  a  verdict  for  the  plain- 
tiff in  the  case,  for  whatever  amount  it  is,  the 
Court  woiild  allow  interest  upon  your  application 
to  be  added  to  the  judgment,  but  I  do  not  think  the 
awarding  of  interest  is  anything  more  than  a  legal 
matter. 

Mr.  Hilger:  My  experience  in  a  contract  action 
interest  to  the  time  of  judgment  has  been  left  to 
the  discretion  of  the  jury  as  to  whether  or  not  they 
wish  to  add  it. 

The  Court :  I  have  never  done  that.  I  have  never 
heard  of  it  being  done  in  the  Federal  Court.  I  think 
that  could  l)e  cured  by  the  fact  that  if  the  jury  re- 
turns a  verdict  in  favor  of  the  plaintiff  for  a  prin- 
cipal sum,  if  under  the  law  the  plaintiff  is  entitled 
to  interest  from  the  time  of  the  breach,  failure  to 
pay,  the  Coui:'t  would  allow  it  and  add  it  to  [630] 
the  judgment.  I  may  be  in  error  on  that,  but  I  have 
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never  seen  it  left  to  the  jury  to  determine  whether 
interest  should  be  allowed,  because  that  has  always 
been  considered  a  matter  of  law. 

Mr.  Hilger:  That  is  the  point,  I  wanted  to  get 
that  cleared  up.  Thank  you. 

The  Court :    Mr.  Castro  ? 

Mr.  Castro :  Yes,  your  Honor.  There  was  a  state- 
ment of  fact  which  your  Honor  made  that  I  believe 
is  incorrect,  namely,  the  plaintiff  had  paid  for  the 
insurance  involved.  The  premium  was  impaid. 
There  has  been  no  evidence  in  the  case,  your  Honor, 
that  the  premium  was  paid. 

The  Court:  The  policy  was  in  force  and  effect. 
You  both  assured  me  of  that  fact. 

Mr.  Castro:  Yes,  but  there  was  no  payment  of 
premium  for  it.  There  has  not  been  any  premium  to 
this  date  paid. 

The  Court:  You  mean  the  policy  was  just  in 
force  ? 

Mr.  Castro:  The  premium  had  not  been  paid 
prior  to  the  fire. 

The  Court:  Do  you  think  that  is  of  some  mo- 
ment? Do  you  wish  me  to  correct  that?  I  would 
suggest  there  is  no  particular  point  in  emphasizing 
it.  However,  if  you  wish  me  to  correct  it,  I  will. 
I  assumed  the  fact  that  the  policy  was  in  full  force 
and  effect,  presumptively  the  premiimi  had  been 
[631]  paid. 

Mr.  Castro:  The  second  point  I  have  in  mind  is 
your  Honor  instructed  on  the  failure  to  comply 
with  the  demand  for  books  and  invoices.  However, 
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you  stated  that  the  burden  of  proof  would  be  upon 
the  defendant  to  show  that  faihire  to  comply. 

The  Court:  Failure  to  comi^ly  with  the  Califor- 
nia Insurance  Code  willfully  and  purposefully.  That 
is  what  I  said  to  them.  I  have  it  written  down. 

Mr.  Castro :    Yes,  your  Honor. 

The  Court:  I  did  not  say  the  burden  was  on  the 
defendant  to  show  that  the  plaintiff  had  not  pro- 
duced books  and  records.  I  said  that  the  burden  was 
on  the  defendant  to  j^rove  that  the  plaintiff  had 
willfully  failed  to  produce  material  and  records. 

Mr.  Castro:  Then  I  think  the  jury  should  be 
instructed  on  the  subject  that  it  is  not  a  question  of 
willfullness  as  to  the  production  of  books,  records 
and  invoices.  Those  are  conditions  of  the  policy 
which  have  to  be  met,  if  those  records  vv^ere  avail- 
able. 

The  Court:  I  think  I  will  stand  on  the  instruc- 
tion I  gave.  I  think  that  was  a  fair  instiiiction. 

Mr.  Castro :  With  reference  to  the  other  instruc- 
tion which  I  have  in  mind,  we  proposed  an  instruc- 
tion defining  stock  within  the  meaning  of  the  pol- 
icy, which  is  what  the  insurance  [632]  policy  cov- 
ers, and  not  equipment.  The  Court  did  not  give  an 
instruction  in  defining  what  is  meant  by  stock  under 
the  policy,  and  in  particular  I  have  reference  to 

The  Court:    The  welder"? 

Mr.  Castro :    The  welder,  yes,  your  Honor. 

The  Court:  Do  you  want  me  to  give  an  instruc- 
tion particularly  on  the  welder  that,  if  it  was  used 
in  the  business,  it  was  not  covered  by  the  policy, 
l)ut  if  it  was  j)art  of  the  stock  in  trade  it  would  be  ? 
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Mr.  Castro :    Yes,  your  Honor. 

The  Court:    Do  you  want  me  to  give  that? 

Mr.  Castro:    Yes,  I  think  it  should  be. 

The  Court:  I  will  give  that  instruction.  I  did 
not  get  do^^Ti  to  that  minutia  in  instructions.  That 
was  all. 

Mr.  Castro :  Then,  your  Honor,  we  proposed  sev- 
eral instructions,  one  of  which  was  mstruction  niun- 
ber  five  with  reference  to  whether  compliance  with 
the  conditions  of  the  policy  is  mandatory.  That  is 
entitled  "Meaning  of  the  Word  'Shall'  ". 

The  Court:  I  do  not  consider  that  a  necessary 
instruction. 

Mr.  Castro:  The  mstruction  nmnber  three  re- 
lates to  the  subject  I  have  already  discussed  with 
the  Court  concerning  comj^liance  with  the  conditions 
of  the  policy  before  recovery  has  been  made.  [633] 

The  next  instruction,  nimiber  four,  relates  to  the 
same  iDroblem  concerning  burden  of  proof.  Has  he 
sustained  burden  of  proof  that  he  has  met  with  the 
conditions  of  the  policy? 

The  next  instruction  is  number  six  was  not  cov- 
ered. 

The  Court :  Do  I  understand,  so  your  record  may 
be  complete,  you  are  excepting  for  failure  to  give 
those  instructions  ? 

Mr.  Castro :    That  I  am  now  noting. 

The  Court:  Because,  you  see,  I  will  file  your 
proposed  instructions  so  that  your  reference  to  them 
by  number  would  be  identifial^le. 

Mr.  Castro :  Fine.  That  would  be  instruction  six, 
the  failure  of  the  insured,  the  iDlaintiff,  to  take  care 
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of  the  property  and  the  suggestion  in  the  testimony 
that  certain  properties  were  taken  by  theft. 

Instruction  number  eight,  relating  to  concealment 
and  fraud  as  defined  by  the  policy. 

Instruction  number  seventeen,  what  the  effect  of 
the  plaintiff  in  ha\T.ng  special  knowledge  concerning 
the  subject  matter  of  the  inventory  is. 

Instruction  number  fifteen,  relating  to  a  mis- 
representation. 

Instruction  number  twenty,  defining  when  dis- 
closures by  the  plaintiff  are  required.  [634] 

Instruction  number  eighteen,  defining  what  is 
meant  by  the  term  ''Concealment." 

Instruction  number  nineteen,  dealing  with  the 
elements  of  intent  and  concealment. 

Instruction  number  twenty-one,  dealing  with  the 
elements  of  materiality  and  the  concealment. 

Instruction  number  twenty-four,  relating  to  the 
use  of  circumstantial  evidence  in  fraud,  misrepre- 
sentation and  the  concealment.  I  believe  that  covers 
each  of  the  matters  that  I  have  in  mind,  your 
Honor. 

The  Court :  Very  well.  All  the  exceptions  will  be 
noted.  Will  you  bring  the  jury  back  and  I  will  in- 
struct them  about  the  welder. 

(Thereupon  the  jury  was  returned  to  the 
courtroom  and  the  following  proceedings  were 
had  in  their  presence:) 

The  Court :    How  much  was  that  welder  ? 

Mr.  Hilger:    $759. 

The  Court:  Members  of  the  jury,  there  is  one 
matter,    somewhat   minor   in   its   nature,    although 
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nevertheless  of  importance,  that  I  neglected  to  give 
you  an  instruction  on.  One  of  the  items  that  is 
claimed  by  the  plaintiff  and  placed  on  the  black- 
board by  the  attorney  for  the  xDlaintiff  was  a  welder, 
$759.  There  is  some  dispute  between  the  parties  as 
to  Avhether  or  not  this  was  a  part  of  the  stock  in 
trade  of  the  plaintiff  or  whether  or  not  it  was  a 
piece  of  equipment  that  [635]  was  used  on  the 
premises.  The  value  of  the  welder,  if  you  go  into  the 
question  of  determining  the  value  of  the  inventory, 
if  you  find  from  the  evidence  it  was  part  of  the 
stock  in  trade,  you  may  take  it  into  consideration  as 
a  x>art  of  the  claim  evaluated  in  this  case.  If  on  the 
other  hand  you  find  from  the  evidence  in  the  case  it 
was  a  part  of  the  equipment  used  in  the  conduct  of 
the  business,  then  it  is  not  covered  by  the  terms  of 
the  policy  and  you  should  disregard  it.  That  is  a 
question  of  fact  with  resiDect  to  the  welder  which 
you  would  have  to  determine.  Otherwise  the  in- 
structions I  have  given  you  are  complete,  and  you 
may  now  retire  and  consider  your  verdict. 

(Thereupon,  at  2:40  j).m.,  the  jury  retired 
from  the  courtroom  to  deliberate  upon  their 
verdict.  At  6:00  -p.m..  the  jury  returned  to  the 
courtroom,  and  in  the  loresence  of  the  Court 
and  coujisel  for  the  respective  parties  the  fol- 
lowing occurred:) 
The  Court :  The  Court  is  in  receipt  of  the  follow- 
ing indication  from  the  jury: 

"Testimony  on  all  welders,  further  instructions 
on  the  term  'fraud'  in  relation  to  employer- 
employee." 
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That  last  request  is  amplified  by  the  following; 
statement : 

"Is  employer  responsible  for  possible  [636]  mis- 
statements or  fraud  of  an  employee  on  a  statement 
or  document  if  the  employer  signs  the  document?" 

Gentlemen,  do  I  understand  that  what  you  want 
is  the  testimony  on  all  of  the  welders?  Is  that  what 
you  mean  ? 

The  Foreman:    Yes,  your  Honor. 

The  Court:  You  need  not  stand  up.  I  wish  to 
advise  you,  with  the  consent  of  counsel,  that  there 
is  only  one  welder  that  is  involved  in  the  case,  l)e- 
cause  only  the  value  of  one  welder  is  claimed  as  a 
loss.  There  were  other  welders,  but  the  plaintiff  has 
not  claimed  any  loss  on  those  welders  because  they 
were  equipment.  As  I  explained  to  you  in  my  in- 
structions, the  one  welder  in  question,  the  problem 
for  you  to  decide  is  whether  or  not  that  was  stock 
in  trade  or  a  piece  of  equipment  used.  If  it  was 
stock  in  trade,  it  wou.ld  he  properly  includable  in 
the  claim  of  loss,  ])ut  if  it  was  a  piece  of  equipment 
it  would  not.  So  I  do  not  quite  understand  what  the 
need  is  for  the  jury  to  hear  testimony,  if  there  is 
any,  on  any  welders  that  are  not  involved  in  the 
claim.  If  you  wish  to  hear  any  testimony  with  re- 
spect to  the  one  welder  in  question,  the  reporter  has 
found  what  he  thinks  is  the  testimony  in  that  regard 
and  will  read  it  to  you. 

The  Foreman:  There  seems  to  be  confusion, 
your  Honor,  regarding  welders.  Some  think  there 
were  three. 

The  Court:    I  know,  but  I  just  explained  to  you, 
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as  [637]  I  did  at  the  time  of  the  instructions,  that 
there  is  only  one  welder  with  which  you  are  con- 
cerned. There  is  no  use  of  your  spending  your  time 
considering'  something  that  is  not  involved  in  this 
lawsuit. 

The  Foreman:  May  we  have  that  testimony 
read  % 

The  Court:    All  right. 

(ThereuiDon  the  rei3orter  read  the  following 
portions  of  the  record :  Page  59,  line  3,  to  Page 
60,  line  15.) 

The  Court:  Ail  right.  Is  there  any  other  testi- 
mony with  respect  to  that  welder  that  you  have  been 
able  to  locate,  Mr.  Sweeney? 

The  Reporter:    No,  your  Honor. 

The  Court:  Members  of  the  jury,  with  respect 
to  the  inquiry  which  you  have  made,  "Is  employer 
responsible  for  possible  misstatement  or  fraud  of 
employee  on  a  statement  or  document  if  the  em- 
ployer signs  the  docmnent,"  I  must  say  to  you  that 
I  am  unable  to  answer  that  question.  That  is  an 
abstract  question  of  law  and  it  could  not  be  an- 
swered by  any  Judge  in  my  opinion  without  refer- 
ence to  the  particular  facts  and  circumstances.  I  do 
not  know  what  the  jury  has  in  mind  with  respect  to 
the  matter,  and  I  will  go  no  further  than  to  say  that 
the  Court  is  unable  to  give  you  any  advice  on  an 
abstract  principle  of  law,  because  there  may  be  a 
dozen  cases  in  which  there  might  be  responsibility 
and  there  might  be  another  dozen  cases  in  which 
there  might  not  be  responsibility.  [638]  Each  case 
would  stand  or  fall  on  its  own,  and  I  am  not  in  a 
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position  to  give  you  an  instruction  on  some  abstract 
principal  of  law  such  as  that.  You  will  have  to  work 
out  your  conclusion  on  the  basis  of  the  instructions 
which  I  have  heretofore  given  you. 

It  is  now  6 :15.  If  you  have  not  been  able  to  agree 
on  a  verdict  as  yet,  and  if  you  are  hungry,  I  will 
arrange  for  the  bailiff  to  take  you  to  dinner  now 
and  you  can  resume  your  deliberations  after  dinner. 
What  is  your  \'iew  on  that?  Would  jon  i^refer  to 
go  to  dinner  or  would  you  prefer  to  resume  your 
deliberations  for  a  while?  Mr.  Foreman,  you  might 
quietly  convass  the  jurors  and  see  what  they  want 
in  that  regard. 

(The   jurors  spoke   among  themselves   in   a 
voice  inaudible  to  the  reporter.) 

The  Foreman:  Your  Honor,  we  would  like  to 
continue  deliberating  for  a  while. 

The  Court:  All  light.  You  may  resume  your 
deliberations. 

(Thereupon  the  jury  retired  to  continue  their 
deliberations,  and  at  6:40  p.m.  the  jury  re- 
turned to  the  courtroom,  and  in  the  presence  of 
the  Court  and  counsel  for  the  respective  parties 
the  following  occurred:) 
The  Court:  Members  of  the  jury,  have  you 
reached  a  verdict? 

The  Foreman:    Yes,  we  have,  your  Honor.  [639] 
The  Court:     Will  you  hand  the  verdict  to  the 
Deputy  Marshal. 

(The  verdict  was  handed  through  the  Deputy 
Marshal  to  the  Court.) 
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The  Court:  Will  you  read  the  verdict  to  the 
jury,  Mr.  Clerk. 

The  Clerk:  Yes,  your  Honor.  Ladies  and  gentle- 
men of  the  jury,  harken  to  your  verdict  as  it  will 
stand  recorded: 

''We  the  jury  find  in  favor  of  the  plaintiff  and 
assess  the  damage  as  against  the  defendant  in  the 
sum  of  $20,000." 

Is  the  verdict  as  read  the  unanimous  verdict  of 
all  the  jurors  in  the  jury  box*? 

(All  jurors  indicated  that  it  was  his  or  her 
verdict.) 

The  Court:    Do  you  wish  the  jury  polled? 

Mr.  Castro :    Please,  your  Honor. 

(Thereupon  the  jury  was  polled,  and  as  the 
name  of  each  juror  was  called,  he  or  she  an- 
swered that  the  verdict  was  his  or  her  verdict.) 

The  Court:  The  twelve  jurors  having  answered 
in  the  affirmative,  the  verdict  as  read  is  the  verdict 
of  the  jury.  The  Clerk  may  enter  the  verdict. 
Before  the  jury  is  discharged  today  I  would  like  to 
have  read  into  the  record  a  communication  which  I 
have  received  from  the  jury  while  it  was  deliberat- 
ing. The  question  was,  ''Is  interest  applicable  on 
[640]  amount  awarded  to  plaintiff?"  That  is  signed 
by  the  foreman.  To  which  the  Court  responded  as 
follows:  "Interest  is  an  item  within  the  Judge's 
power  to  allow,  since  decision  as  to  whether  interest 
should  be  allowed  is  a  matter  of  law." 

Members  of  the  jury,  the  Court  wishes  to  thank 
you  for  the  attention  that  you  have  given  this  case 
and  for  the  many  days  that  you  have  spent  here 
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and  your  promx^t  attendance  at  the  times  fixed  for 
the  various  hearings.  I  do  not  know  when  you  will 
be  called  upon  for  fui-ther  jury  duty,  but  when  that 
time  comes  you  will  get  the  news  from  the  United 
States  Marshal.  I  won't  keep  you  any  longer.  You 
are  free  to  go  now. 

(Thereupon  the  jury  was  excused,  and  after 
they  had  left  the  following  occurred:) 

The  Court:  Mr.  Castro,  do  you  wish  a  stay  of 
execution  ? 

Mr.  Castro :  Yes,  your  Honor.  I  discussed  it  with 
Mr.  Hilger  and  I  think  it  is  satisfactory  with  him. 

The  Court:  Very  well,  and  on  your  question  of 
interest,  you  might  make  some  motion  in  regard  tO' 
interest.  I  do  not  know  what  the  view  of  coimsel  on 
the  other  side  would  be.  Maybe  you  would  prefer  to 
defer  that. 

Mr.  Hilger:  At  this  time,  in  view  of  the  distance 
between  my  office  and  the  place  where  the  Court  is 
sitting,  if  I  might  at  this  time  apply  to  the  Court 
and  move  for  the  [641]  allowance  of  interest  from 
October  22,  1956,  on  the  basis  that  the  cause  of 
action  accrued  and  the  money  became  due  on  that 
date,  and  under  the  authorities  cited  in  the  pretrial 
memorandiun  heretofore  filed  in  this  action,  the  debt 
being  due  on  that  day,  and  having  been  ascertained 
to  have  been  due,  it  is  the  feeling  of  the  plaintiff 
that  interest  is  in  order  and  should  be  allowed. 

The  Court :    Do  you  wish  to  oppose  that  ? 

Mr.  Castro:  I  have  no  authorities  to  cite  to  the 
contrary  at  this  time. 

The  Court:    Very  well.  I  will  grant  your  motion 


604  Boston  Insurance  Company  vs, 

then.  The  clerk  will  have  to  calculate  the  interest. 
The  Court  will  allow  interest  on  the  judgment  from 
October  22nd — is  there  any  dispute  about  the  date*? 

Mr.  Castro :  60  days  after  the  receix3t  of  proof 
of  loss,  which  I  think  was  August  24th. 

Mr.  Hilger:    That  is  correct. 

The  Court:  The  Court  will  allow  interest  and 
the  clerk  will  enter  as  a  part  of  the  judgment  inter- 
est on  the  amount  awarded  by  the  juiy  at  seven 
percent  from  October  22nd,  1956,  to  the  date  of 
judgment. 

Mr.  Hilger:    Thank  you,  your  Honor. 

(Thereupon  the  Court  adjourned.)   [642] 

[Endorsed] :  Filed  January  17,  1958. 
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Company,  a  corporation,  AiDpellant,  vs.  Hyrum  Jen- 
sen, individually  and  doing  business  as  Eureka 
Lumber  Company,  Appellee.  Transcript  of  Record. 
Appeal  from  the  United  States  District  Court  for 
the  Northern  District  of  California,  Northern  Di- 
vision. 

Filed:  December  11,  1957. 

Docketed:  December  18,  1957. 

Reporter's  Transcript  filed  January  21,  1958. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  15820 

BOSTON  INSURANCE  COMPANY,  a  corpora- 
tion, Appellant, 

vs. 

HYRUM  JENSEN,  individually  and  doing  husi- 
ness  as  Eureka  Lumber  Company,   Appellee. 

STATEMENT  OF  POINTS  ON  WHICH 
APPELLANT  INTENDS  TO  RELY 

Appellant  intends  to  rely  on  the  following  points 
in  this  appeal: 

1.  The  evidence  was  sufficient  to  submit  to  the 
jury  the  issue  whether  Appellee  and  Harold  Dee 
Jensen  entered  into  a  conspiracy  to  and  did  set  fire 
to  the  insured  property  to  defraud  Appellant. 

2.  The  evidence  was  sufficient  to  submit  to  the 
jury  the  issue  whether  Harold  Dee  Jensen  wilfully 
set  fire  to  the  insured  property. 

3.  Evidence  offered  by  Appellant  of  the  financial 
condition  of  Appellee  and  Harold  Dee  Jensen  was 
admissible  to  establish  motive  on  the  part  of  Appel- 
lee and  Harold  Dee  Jensen  to  form  a  conspiracy  to 
and  set  fire  to  the  insured  property  to  defraud  Ap- 
pellant ;  and  to  establish  that  Appellee  did  not  have 
the  financial  ability  to  acquire  the  inventory  set 
forth  in  his  Proof  of  Loss. 
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4.  The  Court  erred  in  allowing  the  witness  A.  J. 
Tranceschi  to  testify  as  to  the  credit  rating  of 
Appellee  and  the  ability  of  Appellee  to  repay  loans. 

5.  Evidence  offered  by  Appellant  as  to  (a)  the 
transfer  of  trucks  by  Appellee  to  H.  D.  Jensen  fol- 
lowing the  fire;  and  (b)  the  written  agreement  be- 
tween Appellee,  Harold  Dee  Jensen  and  others  set 
forth  in  Ex.  J  for  identification  was  admissible  to 
establish  the  conspiracy  and  to  impeach  Appellee. 

6.  Evidence  offered  by  Appellant  to  show  that 
Appellee  breached  the  conditions  of  the  insurance 
policy,  entitling  Appellant  to  examine  H.  D.  Jensen 
under  oath,  by  knowingly  causing  Harold  Dee  Jen- 
sen not  to  appear  for  such  an  examination  under 
oath  as  scheduled  by  Appellant  was  admissible. 

7.  The  Court  erred  in  instructing  the  jury  that 
the  burden  of  proof  was  upon  Appellant  to  estab- 
lish that  Appellee  ''wilfully"  did  not  comply  with 
the  request  of  Appellant  to  produce  books  of  ac- 
count, bills,  invoices  and  other  vouchers  relating  to 
the  items  listed  in  the  Proof  of  Loss. 

8.  The  motion  of  Appellant  for  a  directed  ver- 
dict against  Appellee  should  have  been  granted  in 
that  the  evidence  showed  as  a  matter  of  law,  that 
ApiDcllee  did  not  perform  the  conditions  of  his 
insurance  policy,  relating  to  the  production  of  jjooks 
of  account,  bills,  invoices  and  other  vouchers  cover- 
ing the  "out  of  sight"  items  in  the  Proof  of  Loss; 
and  as  to  the  examination  under  oath  of  Harold 
Dee  Jensen. 

9.  The  Court  erred  in  refusing  to  allow  Witness 
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Mrs.  Ella  Van  Harper  to  testify  to  a  conversation 
with  Harold  Dee  Jensen  concerning  the  accounts 
receivable  book  after  the  fire. 

10.  The  Court  erred  in  refusing  to  strike  from 
the  record  a  voluntary  statement  by  Appellee  that  a 
statement  by  counsel  for  Appellant  in  an  offer  of  a 
proof  was  a  lie. 

11.  The  Court  en*ed  in  refusing  to  allow  Appel- 
lant to  cross  examine  Appellee  as  to  the  following 
matters : 

(a)  Cost  of  fence  boards; 

(b)  Metal  Items  listed  as  a  total  loss  in  the  Proof 
of  Loss; 

(c)  Diesel  engine  which  was  a  part  of  a  sawmill; 

(d)  The  amount  of  credit  received  for  the  saw- 
mill from  Dayton  MuiTay  Truck  Sales ; 

(e)  The  outside  doors  in  the  damaged  building; 
and 

(f )  The  time  the  fire  originated. 

12.  The  Court  erred  in  allowing  Appellee  to  tes- 
tify as  to  conversations  outside  of  the  presence  of 
Appellant  relating  to : 

(a)  Unidentified  persons  seen  at  the  scene  of  the 
fire; 

(b)  A  potential  order  for  redwood  molding  from 
Russ  Sharp. 

13.  A  motion  by  Appellant  to  reopen  the  evi- 
dence to  show  that  two  (2)  electric  motors  listed  in 
the  Proof  of  Loss  were  owned  by  Hill  &  Morton, 
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Inc.,  a  corporation,  (and  not  Appellee)  should  have 
been  granted. 

14.  The  motion  of  Appellant  for  Judgment  Not- 
withstanding the  Yerdict  should  have  been  granted. 

15.  Jury  Instructions  nmiil^ers  3,  4,  5,  6,  8,  9,  10, 
11,  12,  13,  15,  17,  18,  19,  20,  21,  22,  24,  36,  37  and  38 
proposed  by  Appellant  should  have  been  given. 

16.  The  testimony  of  Dayton  Murray,  Jr.  relat- 
ing to  the  sawmill  listed  in  the  Proof  of  Loss  was 
inadmissible  on  the  ground  of  hearsay. 

Dated:  January  10th,  1958. 

/s/  AUG-USTUS  CASTRO, 

Attorney  for  Defendant  and 
Third  Party  Plaintiff. 

Certificate  of  Service  by  Mail  attached. 

[Endorsed]:  Filed  January  10,  1958.  Paul  P. 
O'Brien,  Clerk. 


[Title  of  Court  of  Appeals  and  Cause.] 

DESIGNATION  OF  PARTS  OF  RECORD 
DEEMED  BY  APPELLANT  TO  BE  NEC- 
ESSARY FOR  THE  CONSIDERATION 
OF   THE   APPEAL 

PursTiant  to  Rule  17  (6)  appellant  designated  the 
following  parts  of  the  record  deemed  necessary  for 
the  consideration  of  the  appeal : 

1.    Complaint. 
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2.  Answer. 

3.  Third  Party  Complamt. 

4.  Answer  of  Third  Party  Defendant,  Hyrum 
Jensen  to  the  Third  Party  Complaint. 

5.  Answer  of  Third  Party  defendant  Harold  D. 
Jensen  to  Third  Party  Complaint. 

6.  Defendant's  proposed  instructions  #3,  4,  5, 
6,  8,  9,  10,  11,  12,  13,  15,  17,  18,  19,  20,  21,  22,  24, 
36,  37  and  38. 

7.  All  evidence  received  during  the  trial,  includ- 
ing the  testimony  of  all  witnesses,  all  stipulations  or 
admissions  of  counsel,  all  writings  and  other  exhib- 
its received  in  evidence,  all  motions  and  applications 
made  during  the  trial  and  the  iiilings  thereon. 

8.  Verdict. 

9.  Judgment  entered  on  verdict. 

10.  Motion  of  defendant  for  Judgment  Notwith- 
standing the  Verdict  or,  in  the  alternative.  Motion 
for  a  New  Trial. 

11.  Order  denying  Motion  of  Appellant  for 
Judgment  Notwithstanding  the  verdict  or,  in  the 
alternative.  Motion  for  a  New  Trial. 

12.  Plaintiffs'  Exhibits  1  to  21  inclusive. 

13.  Defendants'  Exhibits  A  to  Z  inclusive,  and 
AlA  to  AY  inclusive. 

14.  Reporter's  transcript  should  include  the  fol- 
loT\nng  objections  noted  in  the  depositions  of  Day- 
ton Murray,  Jr.  and  A.  J.  Franceschi. 
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(a)  Deposition   of  Dayton  Murray,   Jr.   page   8 

line  10  to  page  9  line  10: 
***** 

Deposition  of  Dayton  Murray,  Jr.  page  18,  line 

13  to  page  19  line  20: 
***** 

Deposition  of  A.  J.  Franceschi  page  3,  lines  1 

to  3: 

*****  I 

15.  Notice  of  Appeal. 

16.  Designation  of  portions  of  the  record,  pro- 
ceedings and  evidence  to  be  contained  on  the  record 
on  appeal. 

17.  Designation  of  parts  of  record  deemed  by 
appellant  to  be  necessary  for  consideration  in  the 
appeal. 

18.  Statement  of  the  points  on  which  appellant 
intends  to  rely. 

19.  All  other  records  required  by  the  provisions 
of  Rule  75  (g)  of  the  Federal  Rules  of  Civil  Pro- 
cedure. 

Dated:  January  10th,  1958. 

/s/  AUGUSTUS  CASTRO, 

Attorney  for  Defendant  and 
Third  Party  Plaintiff. 

Certificate  of  Ser-^dce  by  Mail  attached. 

[Endorsed] :  Filed  January  10,  1958. 
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No.  15,820 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Boston  Insurance  Company, 

a  corporation, 

Appellant, 

vs. 

Hyrum  Jensen,  individually  and  doing 
business  as  Eureka  Lumber  Com- 
pany, 

Appellee. 

REPLY  BRIEF  OF  APPELLANT. 


ISSUES. 

In  its  answer  to  the  complaint  and  the  Third  Party 
Complaint,  Appellant  alleged  under  its  terms  the  policy 
was  void  because:  (a)  Appellee  submitted  to  fraudu- 
lent proof  of  loss  as  to  the  amount  of  stock  and  loss 
and  his  knowledge  of  the  origin  of  the  fire  (17)  ;^ 
(b)  Appellee  did  not  comply  with  the  policy  condi- 
tions requiring  Appellee  to  produce  for  examination 
all  books  of  accounts,  invoices  and  other  vouchers  or 
certified  copies  thereof  if  originals  be  lost  (14-15), 
and  to  submit  H.  D.  Jensen  to  an  examination  under 
oath  (16),  either  of  which  is  a  condition  precedent 
to  recovery  under  the  policy;  (c)  H.  D.  Jensen  was 
a  real  party  in  interest  (19)  who  supplied  false  in- 
formation as  to  the  amount  of  stock  and  loss,  and 


^Reference  to  the  Transcript  of  Record. 


who  set  the  fire;  (d)  Appellee  conspii'ed  ^vith  H.  D. 
Jensen  in  submitting  such  false  Proof  of  Loss,  in 
setting  the  fire,  and  in  refusing  to  submit  said  books, 
invoices  and  vouchers  or  copies  thereof,  and  said 
H.  D.  Jensen  did  not  submit  for  such  requested  ex- 
amination under  oath  (17-19) — any  of  such  acts  alone 
would  void  the  policy. 

AEGUMENT. 

I.  THERE  WAS  SUBSTANTIAL  EVIDENCE  TO  SUPPORT  A 
FINDING  BY  THE  JURY  OF  AN  INCENDIARY  FIRE  AND 
THAT  APPELLEE  AND  H.  D.  JENSEN  ENTERED  INTO  A 
CONSPIRACY  TO  DEFRAUD  APPELLANT  BY  SETTING  THE 
FIRE  AND  BY  FALSIFYING  THE  QUANTITY,  VALUE  AND 
DAMAGE  OF  THE  STOCK  IN  THE  PROOF  OF  LOSS  (Speci- 
fications of  Error  I  and  II). 

A.     APPUCABLE  LAW  WAS  ADMITTED  BY  APPELLEE. 

The  authorities  for  rules  hereinafter  mentioned 
were  cited  at  pages  54,  57,  75,  76  of  Appellant's 
Opening  Brief,  and  are  not  recited  here,  because  in 
his  Brief,  Appellee  neither  cited  cases  to  the  contraiy 
nor  disputed  such  rules. 

On  this  appeal,  as  to  Specifications  of  Error  I  and 
II,  all  the  evidence  must  be  ^dewed  in  the  light  most 
favorable  to  Appellant,  all  conflicts  must  be  resolved 
in  favor  of  Appellant,  every  inference  that  can  rea- 
sonably be  drawn  from  the  evidence  produced  to  show 
the  defenses  of  fraud,  concealment,  conspiracy  to  de- 
fraud by  submitting  a  false  Proof  of  Loss  or  causing 
an  incendiaiy  fire  must  be  drawn  in  favor  of  Ap- 
pellant. 

Fraud  committed  by  an  insured  either  by  filing  a 
false  Proof  of  Loss  as  to  the  amount  of  stock  and 
the  loss  or  by  setting  a  fire  totally  voids  the  policy. 


A  conspiracy  may  be  formed  and  executed  to  defraud 
in  either  manner. 

The  burden  of  proving  such  conspiracy  to  defraud 
admittedly  rests  upon  Appellant.  In  a  civil  case  such 
a  conspiracy  is  proved  by  a  preponderance  of  evi- 
dence. Both  the  fraudulent  claim  and  the  incendiary 
fire  are  provable  by  circiunstantial  evidence. 

Evidence  of  financial  condition  is  admissible  to  es- 
tablish a  motive  and  to  connect  a  person  with  a 
conspiracy  to  defraud. 

B.  THE  CIRCUMSTANTIAL  EVIDENCE  DOES  NOT  HAVE  TO 
EXCLUDE  EACH  AND  EVERY  OTHER  REASONABLE  INFER- 
ENCE POSSIBLY  DERIVABLE  FROM  THE  FACTS  PROVED. 

In  Hilyar  v.  Union  Ice  Co.  (1945),  45  C.2d  30,  38, 
286  P.2d  21,  the  Court  stated : 

"It  is  not  necessary,  in  order  to  establish  a  theory 
by  circumstantial  evidence,  that  the  facts  be  such 
and  so  related  to  each  other  that  such  theory  is 
the  only  conclusion  that  can  fairly  or  reasonably 
be  drawn  therefrom  .  .  .  (Katenkamp  v.  IJyiion 
Realty  Co.,  36  C.A.2d  602,  617  (98  P.2d  239).) 
The  plaintiff  relying  on  circiunstantial  evidence 
does  not  have  to  exclude  the  possibility  of  every 
other  reasonable  inference  possibly  derivable  from 
the  facts  proved." 

Chalmers  v.  Hawkms  (1926),  78  C.A.  733,  738, 
248  P.  727. 

To  support  the  contrary  proposition  Appellee  cited 
People  V.  Lepkojes  (1920),  48  C.A.  654,  192  P.  160 
and  People  v.  Angelopoulos  (1939),  30  C.A.2d  538, 
86  P.  2d  873  (Appellee's  Brief,  p.  8).  Since  both 
decisions  are  in  criminal  actions  they  are  inapplicable 
to  this  civil  action  where  arson  as  an  act  of  fraud 


is  not  required  to  be  established  beyond  a  reasonable 
doubt. 

Bell  V.  Graham   (1951),  105  C.A.2d  765,  767, 

234  P.2d  158; 
Edmonds  v.   Wilcox    (1918),   178   C.   222,   172 
Pac.  1101. 

Further,  People  v.  Holman  (1945),  72  C.A.2d  75, 
91,  164  P.2d  297,  shows  that  even  in  a  criminal  case 
Appellee's  statement  is  erroneous  because  it  is  for 
the  jury  to  detemiine  whether  any  act  of  a  person  is 
incriminatory. 

C.  APPELLEE  DID  NOT  DENY  THERE  WAS  SUBSTANTIAL  EVI- 
DENCE TO  SUPPORT  A  FINDING  BY  THE  JURY  THAT  HE 
CONSPIRED  WITH  H.  D.  JENSEN  TO  DEFRAUD  APPELLANT 
BY  FALSIFYING  THE  QUANTITY,  VALUE  AND  DAMAGE  OF 
THE  STOCK  IN  THE  PROOF  OF  LOSS. 

1.  Appellee  has  failed  to  respond  to  Specification 
of  Error  I  in  respect  to  Appellant's  contention  that 
there  was  reversible  error  in  the  trial  court's  refusal 
to  submit  to  the  jury  the  issue  of  conspiracy  to  de- 
fraud by  filing  false  proof  of  loss  as  to  the  amount 
of  stock  and  damage  (See:  Appellant's  Opening 
Brief,  p.  11).  In  Appellee's  Brief,  page  5,  the 
following  statement  appears: 

''There  is  no  sufficient  substantial  evidence  to 
support  a  finding  of  arson.  Therefore  the  Court 
properly  withdrew  the  issue  from  the  jury  and 
properly  excluded  evidence  of  motive,  conspiracy, 
fraudulent  concealment  of  arson  and  false  claim 
based  on  arson  until  after  the  basic  ingredient, 
arson,  was  proved.  It  is  the  contention  of  the 
appellee  that  a  finding  that  arson  was  properly 
withdrawn  from  the  jury  and  not  proved  would 
dispose  of  specifications  of  error,  numbers  1,  2, 
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4,  8  and  11,  since  all  those  specifications  depend 
upon  a  prior  proof  of  arson  before  they  become 
material".    (Emphasis  added.) 

2.  It  is  undisputed  that  there  was  sufficient  evi- 
dence to  submit  to  the  jury  that  the  Appellee  de- 
frauded the  Appellant  by  filing  a  false  Proof  of  Loss 
as  to  the  amoimt  of  stock  and  damage.  This  issue  was 
submitted  to  the  jury.  Therefore,  the  only  element  re- 
quired to  submit  a  question  of  a  conspiracy  between 
Appellee  and  H.  D.  Jensen  to  defraud  Appellant,  by 
filing  a  false  Proof  of  Loss  as  to  the  amount  of 
stock  and  damage,  is  evidence  reflecting  the  relations 
of  the  parties,  the  interest  of  the  parties  and  the 
circumstances  preceding  and  attending  the  culmina- 
tion of  the  conspiracy.  On  pages  70-75  of  Appellant's 
Opening  Brief  the  sufficiency  of  this  evidence  is 
pointed  out.  By  electing  to  base  his  entire  argument 
in  respect  to  Specification  I  on  the  assertion  that 
the  overt  act  of  arson  was  not  proved,  the  Appellee 
fails  to  deny  and  admits  for  the  purpose  of  this 
appeal  this  separate  and  independent  ground  for 
reversal.  The  requested  instruction  by  the  jury  as 
to  whether  an  employer  is  responsible  for  the  fraud 
of  an  employee  (599)  clearly  demonstrates  the  preju- 
dicial effect  of  the  ruling. 

D.  APPELLEE  HAS  ADMITTED  THE  EXISTENCE  OF  EVIDENCE 
SUFFICIENT  TO  SUPPORT  A  FINDING  THAT  APPELLEE  AND 
H.  D.  JENSEN  CONSPIRED  TO  AND  DID  SET  THE  FIRE. 

1.    Incendiary  Origin  of  Fire, 
(a)  Point  of  origin  of  fire. 

At  pages  1  and  2  of  his  Brief,  Appellee  admitted 
the  point  of  origin  of  the  fire  was  at  the  ground  floor 


level  in  the  SW  room  in  the  east  %  of  the  building, 
where  the  wooden  floor  showed  deep-seated  charring. 
Ordinarily,  this  area  was  used  to  store  merchandise 
consisting  of  plastic  shingles  and  plywood  (101). 

(b)  Inflammable  liquids  at  point  of  origin. 
The  deep-seated  charring  on  the  floor  including  the 
edges  and  imderside  of  the  floor  liunber  showed  that 
an  inflaromable  fuel  had  been  added  to  the  floor  prior 
to  the  ignition  of  the  fire  (445-446).  At  page  2  of  his 
Brief,  Appellee  admitted  that  at  the  point  of  origin 
the  fireman  found  an  empty  open  topped  5  gal.  con- 
tainer with  diesel  fluid  odors  and  a  50  gal.  drum  par- 
tially filled  with  gasoline  with  its  pump  loosely  affixed 
(440). 

(i)  Inflammables  not  usually  kept  at  point  of  origin. 

In  phrasing  this  admission.  Appellee  made  state- 
ments of  fact  from  which  a  reader  of  his  Brief  would 
infer  that  mechanical  work  was  done  at  the  point  of 
origiti  to  cause  the  presence  of  grease,  diesel  fuel, 
gasoline  and  oil  on  the  floor.  The  record  below  is  to 
the  contrary:  Mechanical  work  was  not  done  in  the 
SW  room,  but  was  done  on  the  dirt  floor  of  the  open 
West  %  of  the  building  at  the  work  bench  (254)  at 
the  south  wall  (440,  M'  on  Ex.  A.).  The  Southwest 
section  of  the  West  %  of  the  building,  had  been 
cleared  for  a  truck  (86),  and  was  leased  to  James 
Ragsdale  to  construct  a  sawmill  (355)  which  was  re- 
moved from  the  building  on  Saturday  before  the  fire 
(370).  While  it  had  been  tested,  the  portable  sawmill 
in  the  southeast  section  had  not  been  operated  as  a 


sawmill  (150),  and,  according  to  Appellee,  was  cov- 
ered with  redwood  molding  (141-145;  150-159).  On 
the  morning  of  the  fire,  when  she  was  in  the  SW 
room  and  called  H.  D.  Jensen  from  the  "Kaiser" 
room,  Bookkeeper  Mrs.  Ellen  Van  Harpen  did  not 
see  any  50  gal.  dnun  in  the  SW  room  (495).  There 
was  no  evidence  that  any  50  gal.  drum  was  placed  in 
the  SW  room  prior  to  the  time  Mrs.  Van  Harpen 
was  in  the  SW  room.  In  listing  the  contents  of  the 
rooms  in  the  East  ^2  of  ^^^  building.  Appellee  did  not 
state  any  diesel  fluid,  grease,  oil  or  gasoline  were 
stored  in  the  SW  room  (100-102).  At  page  12  of  his 
Brief,  Appellee  stated: 

"Even  the  expert  called  by  the  Appellant  saw 
nothing  unusual  in  the  presence  of  inflammables 
at  the  scene  of  the  origin  of  the  fire  (442)." 

This  is  a  complete  misstatement  of  the  evidence  tran- 
scribed at  page  442.  Witness  Harold  McBeth  was  not 
referring  to  the  inflammable  fuel  on  the  wooden  floor 
of  the  SW  room.  He  did  not  testify  that  it  was  usual 
to  have  inflammable  liquids  on  the  wooden  floor  at  the 
point  of  origin.  Instead,  he  was  pointing  out  that  in 
the  separated  dirt  floor  section  of  the  open  shed  por- 
tion of  the  building,  where  they  had  worked  on  the 
sawmill  and  done  greasing,  there  was  greasing  ma- 
terial (442). 

Such  work  area  was  in  the  West  1/2  of  the  build- 
ing, completely  separated  from  the  SW  room  by 
the  partition  wall  dividing  the  building  in  half  (80, 
411).  No  witness  testified  that  the  SW  room,  the 
point  of  origin,  was  a  place  where  such  containers 
were  usually  or  ever  kept. 
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(ii)  In  People  v.  Gilyard  (1933)  134  C.A.  184,  189, 
25  P.2(i  35  and  People  v.  Kasparoff  (1928)  94  C.A.  7, 
9-10,  270  P.  398,  the  Court  specifically  pointed  out 
that  the  presence  of  an  inflammable  liquid  was  real 
evidence  tending  to  prove  the  fire  was  of  incendiary 
origin — rebutting  any  presumption  of  an  accidental 
fire  (Appellee's  Contention  pages  7-8).  Even  if  such 
presumption  exists  it  can  have  no  bearing  in  a  case 
taken  away  from  the  jury.  See:  Bell  v.  Graham 
(1951)  105  C.A.2d  765,  767. 

(c)  No  natural  causes  of  fire  at  the  point  of  origin. 

Appellee  did  not  deny  the  fact  that  the  evidence 
showed  there  were  no  natural  sources  of  fire  such  as 
heating  devices  (445),  or  any  electric  wiring  at  said 
point  of  origin.  In  People  v.  Sherman  (1950)  97  C.A. 
2d  245,  217  P.2d  715,  the  Court  specifically  noted  that 
the  fact  there  were  no  natural  causes  at  the  point  of 
origin  of  the  fire  was  evidence  that  the  fire  was  of  an 
incendiary  nature.  At  page  16  of  his  Brief,  Appellee 
erroneously  states  that  in  People  v.  Seltzer,  107  C.A. 
2d  627,  237  P.2d  689,  the  court  considered  ''the  fire 
was  obviously  of  incendiary  origin".  To  the  contrary, 
there  the  evidence  showed  a  defective  light  switch  at 
the  point  of  origin. 

(i)  Not  necessary  to  show  method  by  -which  fire  caused. 

At  page  13  of  his  Brief,  Appellee  contends  that 
Appellant  has  not  proved  any  theory  of  the  cause  of 
the  fire.  To  the  contrary,  a  reading  of  the  transcript 
of  the  records  at  pages  443-448  shows  Witness  McBeth 
was  of  the  opinion  that  the  fire  was  of  an  incendiary 
origin.  While  Witness  Harold  McBeth  gave  no  opinion 


as  to  the  method  used  to  ignite  the  fire  or  identity  of 
the  source  of  ignition  of  the  fire,  he  x^ointed  out,  that 
there  was  a  criminal  agency  at  the  point  of  origin; 
namely,  an  inflammable  fuel  had  been  added  to  the 
underside  of  the  floor.  He  removed  pieces  of  the  floor- 
ing, and  found  deep  seated  burning  on  the  underside 
of  the  floor  boards  (instead  of  the  top  of  the  boards). 
In  his  opinion  inflammable  fuel  had  been  poured 
under  the  floor.  As  stated  in  Appellant's  Opening 
Brief  the  method  of  igniting  the  fire  does  not  have  to 
be  proved.  People  v.  Hays  (1950)  101  C.A.2d  305,  311, 
225  P.2d  600;  People  v.  Maas  (1956)  145  C.A.2d  69, 
75,  301  P.2d  894.  The  proof  is  sufficient  when  a  crim- 
inal agent  is  found  at  the  point  of  origin. 

(d)  Inflammable  fuels  placed  in  stacked  molding. 

Two  open  topped  1  gal.  containers  and  a  partially 
burned  rag,  all  with  diesel  odors,  were  in  the  alleged 
top  grade  redwood  molding  (M-'  on  Ex.  A;  418-420, 
437-439,  Photo  Ex.  Z,  "AA'V'AJ"),  where  Fireman 
Alfred  Breen  found  a  "stubborn"  fire  and  smelled 
petroleum  odors  (384,  386-7).  No  witness  testified  that 
the  molding  was  the  place  where  such  containers  were 
usually  kept.  A  jury  could  well  determine  that  the 
cans  were  placed  in  the  molding  to  contribute  to  the 
rapid  combustion  and  spread  of  the  fire. 

(e)  H.  D.  Jensen  fled  from  the  building  shortly  before  the  fire  was 
discovered. 

From  the  Appellant's  evidence  the  jury  can  reason- 
ably find  that  H.  D.  Jensen  fled  from  the  building 
either  immediately  before  or  after  the  explosion  oc- 
curred, and  after  the  fire  had  started.  The  fact  that 
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anyone  is  seen  leaving  a  building  in  flight  or  other- 
wise, immediately  before  a  fire  is  discovered  is  evi- 
dence that  the  fire  was  not  naturally  caused.  See: 
People  V.  Sherman  (1950)  97  C.A.2d  245,  217  P.2d 
715;  People  v.  Holman  (1945)  72  C.A.2d  75,  164  P. 
2d  297. 

(f)  Admission  of  Appellee  that  the  fire  was  of  an  incendiary  origin. 
The  evidentiary  effect  of  the  admitted  statement  by 
the  Appellee  that  "somebody  set  it  afire.  We  had  bet- 
ter get  an  investigator"  is  self-evident  (114). 

2.    H.  D.  Jensen  Set  the  Fire. 

(a)  H.  D.  Jensen  had  opportunity  to  set  fire. 

It  is  uncontradicted  that  on  the  morning  of  the  fire, 
all  the  employees  who  reported  for  work,  except 
Bookkeeper  Ellen  Van  Harpen,  were  told  there  was 
no  work,  and  the  only  persons  in  the  building  the 
morning  of  the  fire  were  Van  Harpen,  Appellee  and 
H.  D.  Jensen  (370,  494,  528).  During  the  morning 
H,  D.  Jensen  was  alone  at  the  point  of  origin  twice. 
When  Bookkeeper  Van  Harpen  called  him  from  the 
Kaiser  room,  the  50  gal.  gasoline  drum  was  not  in  the 
SW  room  (495)  ;  H.  D.  Jensen  admitted  handling  the 
pump  to  draw  gasoline  for  his  8  year  old  son's  car 
and  he  left  the  can  in  the  back  of  the  car  (526-528). 
When  Bookkeeper  Van  Harpen  left  for  lunch  at  12 :05 
P.M.,  H.  D.  Jensen  was  alone  in  the  building  until 
shortly  before  the  explosion  was  heard  (529,  532,  261). 
It  is  uncontradicted  that  H.  D.  Jensen  was  in  posses- 
sion of  diesel  fuel  and  gasoline  to  pour  on  the  floor 
at  the  point  of  origin   (445-446). 
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Contrary  to  Appellee's  assertion,  there  is  nothing 
unfavorable  to  Appellant  in  the  testimony  of  Neal  A. 
Jensen.  He  did  not  fix  the  tinie  he  saw  H.  D.  Jensen 
walking  west  on  Third  Avenue  to  Broadway.  After 
the  talk,  Neal  Jensen  continued  to  load  the  truck. 
He  did  not  see  H.  D.  Jensen  again.  After  Neal  Jen- 
sen loaded  his  truck  he  went  to  the  Hess  Company 
office  at  the  SE  comer  of  Tliird  Avenue  and  Com- 
mercial Streets,  where  he  gave  the  lumber  talley  to 
Mrs.  Kellam.  Then  he  heard  an  explosion  in  the  in- 
sured building  and  saw  the  smoke  of  the  fire  (396- 
398).  Neal  Jensen  did  not  see  H.  D.  Jensen  enter 
or  drive  his  pick-up  away.  H.  D.  Jensen  had  the 
opportunity  to  re-enter  the  building  without  being 
seen,  and  there  is  nothing  contrary  in  Neal  A.  Jen- 
sen's testimony. 

(b)  H.  D.  Jensen  fled  from  fire. 

At  page  14  of  his  Brief,  Appellee  states  H.  D.  Jen- 
sen ''drove  south  along  Broadway  to  the  intersection 
of  Broadway  and  Third".  The  record  is  to  the  con- 
trary. After  he  heard  the  explosion,  Percy  L.  Musser, 
from  his  office  at  the  SE  corner  of  Third  and  Broad- 
day,  saw  H.  D.  Jensen  driving  a  GMC  pickup  West 
on  Third  Street  from  the  subject  building,  which  was 
approximately  300  feet  from  his  office  (260-261).  At 
page  14,  Appellee  states  that  Musser  was  unable  to 
describe  the  speed  of  H.  D.  Jensen's  vehicle.  The  rec- 
ord shows  that  "veiy  shortly"  after  he  heard  the  ex- 
plosion, Musser  saw  H.  D.  Jensen  driving  west  on 
Third  Street,  and  he  was  going  very  fast  (261),  and 
he  came  to  a  sudden  stop  right  in  front  of  the  door". 
Further : 
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"A.  He  opened  the  door  like  he  was  going  to 
get  out  about  a  foot,  I  would  say.  And  I  was  on 
the  telephone,  and  he  closed  the  door.  And  he 
must  have  shoved  the  foot  throttle  dotvn  to  the 
floorboard  and  took  of. 

Q.  Would  you  describe  the  rate  of  speed  as 
he  continued  on*? 

A.  The  rate  of  speed  wasn't  very  great  but 
the  tires  ivas  sure  going  around."  (262)  (Empha- 
sis supplied.) 

Then  Musser  saw  the  fire  at  the  building  (262-3),  and 
phoned  iii  the  fire  alarm  (264),  which  was  recorded 
at  12:21  P.M.  (408).  Both  Neal  Jensen  and  Percy  L. 
Musser  heard  the  explosion.  Yet,  H.  D.  Jensen,  who 
was  closer  to  the  explosion  than  either  of  the  wit- 
nesses, disregarded  the  explosion  and  fire.  Therefore, 
a  jury  could  reasonably  infer  that  he  fled  from  the 
scene  of  the  fire.  People  v.  Sherman,  supra ;  People  v. 
Holman,  supra. 

(c)  Locked  building  showed  no  person  forced  entry  into  building  to 
set  fire. 

H.  D.  Jensen,  son  of  the  Appellee,  locked  the  doors 
of  the  building  immediately  prior  to  the  fire  and  the 
doors  were  still  locked  at  the  time  the  fire  was  dis- 
covered. This  was  evidence  that  H.  D.  Jensen  set  the 
building  on  fire.  People  v.  Shennan,  supra ;  People  v. 
Becker  (1949)  94  C.A.2d  434,  210  P.2d  871 ;  People  v. 
Kessler  (1944)  62  C.A.2d  817,  145  P.2d  656. 

(d)  Appellee  and  H.  D.  Jensen  had  financial  motive  to  set  fire. 
There  was  evidence  of  their  poor  financial  condition 

in  the  record,  although  material  evidence  in  this  re- 
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gard  was  ruled  inadmissible  (see  Appellant's  Open- 
ing Brief,  page  76). 

(e)  Inconsistent  statements  made  by  H.  D,  Jensen. 

H.  D.  Jensen  and  Appellee  made  inconsistent  state- 
ments concerning  their  presence  at  the  building  on 
the  date  of  the  fire  (see  Appellant's  Opening  Brief, 
page  69).  Nowhere  in  his  Brief  has  Appellee  an- 
swered the  evidence  which  showed  that  Appellee  and 
H.  D.  Jensen  made  inconsistent  statements  as  to  the 
time  each  left  the  subject  building.  A  jury  may 
infer  a  consciousness  of  guilt  from  such  inconsistent 
statements,  People  v.  Hays,  supra. 

3.  Appellee  and  H.  D.  Jensen  Conspired  in  Setting  the  Fire. 
Appellant's  Opening  Brief  sets  forth  at  pages  70  to 

75  the  evidence  and  law  establishing  the  conspiracy. 
The  sufficiency  of  the  evidence  as  to  the  conspiracy 
between  Appellee  and  H.  D.  Jensen  in  connection 
with  Specification  of  Error  No.  1  is  admitted  by 
Appellee  by  his  failure  to  respond  to  this  assertion 
in  Appellant's  Opening  Brief  and  by  his  position  that 
Specification  of  Error  No.  1  depends  entirely  on  the 
sufficiency  of  evidence  on  the  overt  act  of  arson. 

4.  The  Statement  of  the  Case  and  Argoiment  in  Appellee's 
Brief  Contains  Erroneous,  Conflicting,  Misleading  and  Self- 
serving  Assertions  in  Respect  to  the  Suflftciency  of  Evidence 
to  Support  a  Finding  that  H.  D.  Jensen  and  Appellee  Con- 
spired to  Defraud  Appellant  by  Setting  the  Fire. 

(a)     Appellee   has   made    statements   of   fact   for 

which  there  is  no  evidence  in  the  record  to  support, 

i.e.,  that  inflammables  were  normally  kept  in  the  room 

where   the   fire   originated    (See:   pp.   6,   7,   above); 

that  H.  D.  Jensen  observed  that  Musser  was  busy  on 
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the  telephone  (the  evidence  is  that  Musser  was  on 
the  telephone,  not  that  Jensen  saw  him)  ;  and  that 
Jensen  walked  to  his  parked  vehicle  and  drove  away 
immediately  after  talking  with  customer  (See:  p.  11, 
above). 

(b)  Appellee  has  made  statements  that  draw  the 
inference  most  favorable  to  the  Appellee.  Conceding 
that  these  inferences  could  properly  be  drawn  by  the 
jury,  they  should  be  disregarded.  On  this  appeal  the 
court  is  concerned  only  with  the  inferences  that  could 
reasonably  be  drawn  in  favor  of  the  Appellant. 
Therefore,  the  argumentative  matter  in  Appellant's 
treatment  of  the  evidence  in  this  case  is  irrelevant. 

(c)  Appellee  has  made  statements  of  fact  on  which 
there  is  conflicting  evidence.  Appellee  states  that  the 
building  was  under  insured.  There  is  evidence  in 
the  record  that  included  in  the  recent  purchase  price 
of  $42,500  for  the  real  property  on  which  the  build- 
ing was  located,  was  one  block  of  land  in  the  City 
of  Eureka,  California.  The  building  occupied  only 
9200  square  feet  of  the  block,  4600  square  feet  of 
which  was  a  shed  with  a  dirt  floor  open  to  the  roof 
and  at  both  ends.  Photographs  in  evidence  show  the 
antiquity  of  the  building  and  its  general  poor  con- 
dition. Considering  this  evidence,  the  portion  of  the 
purchase  price  reasonably  allocable  to  the  building 
could  not  possibly  exceed  the  $10,000  insurance  on  the 
building.  The  Appellee  states  that  there  was  unin- 
sured personal  property  destroyed  in  the  fire  amount- 
ing to  several  thousands  of  dollars.  Appellant  was 
imable  to  offer  any  conflicting  evidence  on  this  issue 
as  the  trial  court  refused  to  allow  Appellant  to  show 
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evidence  as  to  the  value  of  such  j)roperty  on  the 
objection  of  Appellee  that  no  claim  was  being  made 
for  any  uninsured  property.    The  court  stated: 

"I  will  sustain  the  objection.  I  do  not  see  any 
point  in  wasting  time  on  something  that  is  not 
involved  (442  Ex.  AB  Iden.)" 

The  law  is  settled  that  on  an  appeal  from  a  ease 
taken  away  from  the  jury  the  Appellate  Court  should 
disregard  any  conflicting  e^ddence,  Estate  of  Arnold 
(1905),  147  Cal.  583,  82  Pac.  252. 

5.     The  Evidence  Offered  by  Appellant  is  Admitted  to  be  Proba- 
tive of  the  Fact  that  H.  D.  Jensen  Set  the  Fire. 

Appellant's  Opening  Brief  set  forth  authorities 
which  established  that  evidence  in  the  record  is  pro- 
bative that  the  fire  was  set  and  that  it  was  set  by 
H.  D.  Jensen  and  Appellee.  Appellee  has  not  denied 
that  these  cases  uphold  the  propositions  for  which 
they  were  cited  but  has  sought  only  to  point  out 
certain  scattered  segments  of  evidence  present  in  those 
cases  that  allegedly  are  not  in  the  record  herein. 
Even  such  comparison  is  unsoimd  because  of  the 
difference  in  the  degree  of  proof  required  in  a  civil 
case. 

II.  THE  COURT  ERRED  IN  EXCLUDING  EVIDENCE  OF  THE 
FINANCIAL  CONDITION  OF  APPELLEE  AND  H.  D. 
JENSEN. 
A.  AS  MOTIVE  FOR  FRAUD  IN  FILING  A  FALSE  PROOF  OF 
LOSS  AS  TO  AMOUNT  OF  STOCK  AJSTO  THE  DAMAGE  (Appel- 
lant's Opening  Brief,  17,  18). 

1.  The  trial  court  decided  that  there  was  sufficient 
evidence  to  allow  the  jury  to  pass  on  the  issue  of 
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whether  Appellee  defrauded  Appellant  by  filing  a 
false  Proof  of  Loss  in  the  amount  of  stock  and  the 
loss.  Therefore,  evidence  of  the  poor  financial  con- 
dition of  the  Appellee  is  admissible  to  strengthen 
and  corroborate  the  admittedly  sufficient  evidence 
of  fraud.  It  is  undeniable  that  motive  is  admissible 
to  prove  fraud  and  that  financial  condition  is  admis- 
sible to  prove  motive.  See:  Anglo  California  Bank 
V.  hazard  (1939  Cir.  9),  106  Fed.2d  693,  703;  Ross 
V.  Wellman  (1899),  102  Cal.  1,  36  Pac.  402;  Mallett 
Co.  V.  Helhing  (1901),  134  Cal.  676,  679,  66  Pac. 
967.  Moreover,  this  obvious  error  in  refusing  to  allow 
the  introduction  of  this  evidence  is  not  disputed  by 
Appellee.  Appellee's  statement  that  Specification  of 
Error  II  depends  on  the  prior  proof  of  arson  is  com- 
pletely erroneous.  It  overlooks  a  principal  issue  of 
this  appeal.  The  trial  court's  refusal  to  allow  evi- 
dence of  poor  financial  condition  of  Appellee  to  es- 
tablish Appellee's  fraud  in  filing  a  false  Proof  of 
Loss  as  to  the  amount  of  stock  and  damage  is  an 
independent  ground  for  reversal. 

B.     MOTIVE  rOK  FRAUD  IN  SETTING  THE  FIRE. 

1.  Motive  is  Admissible  to  Prove  Arson. 
(a)  Appellee  has  not  disputed  the  Appellant's 
citations  for  the  proposition  that  motive  is  admissible 
to  prove  arson.  Our  research  has  not  revealed  a  single 
California  case  in  which  motive  was  not  admissible  to 
prove  that  an  insured  was  responsible  for  setting  fire 
to  insured  property.  In  an  analogous  defense  of  sui- 
cide on  an  accident  insurance  policy  the  law  is  ap- 
parently well  settled  that  motive,  is  not  only  admis- 
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sible  to  prove  the  insured  committed  suicide,  but  is  the 
most  important  evidence  in  the  case.  See :  Kettlewell 
V.  Prudential  Ins.  Co.  (1954),  4  111.  2d  383,  122  NE 
2d  817;  Webster  v.  N.Y.  Life  his.  (1926),  160  La.  854, 
107  So.  599;  Green  v.  N.Y.  Life  Ins.  (1921),  182  WW 
808,  192  Iowa  32.  Apparently,  Appellee  also  consid- 
ers financial  condition  of  the  Appellee  material  to  the 
question  of  arson  because  in  his  Brief  he  emphasizes 
the  alleged  good  financial  condition  and  the  alleged 
imder  insurance  of  the  Appellee  in  arguing  that  there 
was  insufficient  evidence  of  arson  to  go  to  the  jury. 
The  only  possible  relevance  of  this  argument  is  to 
show  lack  of  motive  to  set  the  fire. 

(b)  If  a  foimdation  that  the  fire  was  of  an  in- 
cendiary nature  need  be  shown  before  evidence  of 
motive  to  set  the  fire  is  introduced,  then  there  is  more 
than  sufficient  evidence  in  this  record  to  do  so  (see 
Section  I.D.I,  above).  The  Appellate  Court  must  draw 
every  logical  inference  from  defendant's  evidence  in 
the  record  in  ruling  on  the  admission  of  evidence  of 
financial  condition.  The  Appellate  Court  cannot  rely 
on  the  Trial  Court's  opinion  as  to  the  weight  of  the 
evidence  when  laying  a  foundation.  The  trial  court 
was  not  trying  the  fact  in  this  instance  but  ruling  on 
a  matter  of  law,  it  was  for  the  jury  to  determine  the 
fact. 

(c)  It  was  error  to  exclude  evidence  of  motive  on 
the  theory  that  the  corpus  delicti  of  the  crime  of  arson 
was  not  established. 

(i)  The  trial  court  refused  to  allow  evidence  of 
motive   of   Appellee   to   set  the   fire   on  the   ground 
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that  the  corpus  delicti  of  the  crime  of  arson  had  not 
been  established.   Appellee  on  page  17  states: 

"It  is  so  well  established  that  evidence  of  motive 
is  not  admissible  until  the  corpus  delicti  has  been 
established,  that  it  does  not  require  the  citation 
of  authorities." 

The  ruling  and  the  statement  are  unsound.  The  doc- 
trine of  corpus  delicti,  developed  to  prevent  an  ac- 
cused of  being  convicted  of  a  crime  solely  on  his  own 
confession  or  admission,  has  no  bearing  in  a  civil  case. 
Moreover,  our  research  has  not  revealed  any  Cali- 
fornia decision,  criminal  or  civil,  holding  that  evidence 
of  motive  may  not  be  introduced  before  a  corpus  de- 
licti has  been  proved. 

(ii)  Even  assuming  that  a  corpus  delicti  has  to  be 
established  before  evidence  of  motive  to  defraud  is 
introduced  in  a  civil  action,  a  corpus  delicti  was  suf- 
ficiently established  in  this  case.  California  decisions 
are  uniform  in  criminal  cases  that,  although  the  cor- 
pus delicti  must  be  proved  beyond  a  reasonable  doubt, 
only  slight  or  prima  facie  evidence  need  be  shown  to 
establish  the  corpus  delicti  sufficiently  to  introduce 
evidence  connecting  defendant  with  the  crime.  In 
People  V.  Jones  (1898),  123  C.  65,  55  Pac.  698,  the 
Court  said  that  even  "weak  and  unsatisfactory  evi- 
dence" was  sufficient  to  establish  the  corpus  delicti. 
In  People  v.  Ives  (1941),  17  C.2d  459,  463,  110  P.2d 
408,  the  Supreme  Court  stated: 

"The  corpus  delicti  may  be  proven  by  circum- 
stantial evidence  and  the  reasonable  inferences 
drawn  therefrom.  To  warrant  a  conviction  it  must 
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be  proven  to  a  moral  certainty  and  beyond  a  rea- 
sonable doubt,  but  it  is  not  necessary  that  it  should 
be  so  proven  before  other  evidence  is  introduced 
or  corroborates  it  or  strengthens  reasonable  in- 
ference drawn  therefrom.  If  a  prima  facie  case 
is  presented  that  the  deceased  met  his  death  by 
means  of  an  unlawful  act  of  another,  the  evidence 
is  sufficient." 

In  a  criminal  action,  evidence  connecting  the  defend- 
ant with  the  crime  strengthens  and  corroborates  the 
corpus  delicti  and  supplies  the  additional  evidence 
necessary  to  prove  the  corpus  delicti  beyond  a  reason- 
able doubt.  See:  People  v.  Moher  (1938),  24  C.A.2d 
580,  582.  The  effect  of  the  court's  ruling  was  to 
prevent  the  Appellant  from  presenting  evidence  which 
would  strengthen  and  corroborate  other  evidence 
showing  incendiary  nature  of  the  fire.  It  is  clear  that 
less  proof  is  required  to  introduce  evidence  of  motive 
of  a  person  who  set  a  fire  than  is  required  to  allow  the 
jury  to  decide  whether  this  person  actually  set  the  fire. 
In  an  arson  case  only  slight  or  prima  facie  evidence  of 
the  incendiary  nature  of  a  fire  is  required  to  allow  the 
introduction  of  other  evidence  connecting  defendant 
with  the  fire.  Thus,  in  a  civil  case,  no  more  than  slight 
or  prima  facie  evidence  could  be  required  as  a  foimda- 
tion  for  the  introduction  of  evidence  of  motive.  Logi- 
cally, no  one  can  deny  that  there  is  at  least  prima 
facie  evidence  showing  the  fire  was  of  an  incendiary 
origin.  Therefore,  the  trial  court's  niling  in  dis- 
allowing such  evidence  is  separate  and  independent 
ground  for  reversing  this  judgment. 
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in.  IT  WAS  ERROR  TO  LIMIT  APPELLANT'S  CROSS-EXAM- 
INATION OF  APPELLEE  AS  TO  WHETHER  APPELLEE 
KNOWINaLY  CAUSED  H.  D.  JENSEN  NOT  TO  SUBMIT  TO 
REQUESTED  EXAMINATION  UNDER  OATH  ON  OCTOBER 
12,  1956  (Specifications  of  Error  VI  and  XIII). 

In  his  Brief  Appellee  has  not  denied  that  the 
named  insured  under  the  policy  was  Eureka  Lumber 
Company ;  the  policy  provided  for  Examination  Under 
Oath  to  protect  against  fraud ;  California  law  requires 
full  compliance  with  the  Examination  Under  Oath 
provisions ;  the  Examination  Under  Oath  was  properly 
scheduled;  Appellee's  coimsel  and  H.  D.  Jensen  re- 
ceived actual  notice  of  the  scheduled  examination  and 
Appellee  had  at  least  imputed  knowledge  of  such 
scheduled  examination,  H.  D.  Jensen  failed  to  appear 
for  the  examination  and  the  defense  was  properly 
raised  in  Appellant's  answer  (Appellant's  Opening 
Brief  pages  96  to  102).  Appellee  does  not  distinguish, 
or  cite  any  case  contrary  to,  Hart  v.  Mechanics  <£ 
Trader's  Ins.  Co.  (1942),  146  F.  Supp.  166, 169,  which 
held  under  the  same  policy  provision  that  the  insurer 
was  entitled  to  examine  an  employee  of  the  insured. 
Also  see:  Rosenfeld  v.  Union  Ins.  Society  (1957  D.C. 
N.Y.),  157  Fed.  Supp.  395.  Appellee's  statement  at 
page  5  that  "Specification  of  Error  IV"  falls  if  there 
is  no  evidence  of  arson,  overlooks  that  H.  D.  Jensen's 
failure  to  appear  for  scheduled  examination  under 
oath  was  an  overt  act  in  the  conspiracy  to  defraud 
by  submitting  false  proof  of  loss  as  to  stock  and 
loss,  and  as  to  the  failure  to  produce  records  sup- 
porting the  stock  and  loss.  Therefore,  Appellant 
should  have  been  allowed  to  cross  examine  Appellee 
as  to  whether  he  caused  H.  D.  Jensen  not  to  appear 


21 


for  the  properly  scheduled  examination;  and  Ap- 
pellant's Motion  for  a  directed  verdict  upon  the 
ground  that  the  uncontradicted  evidence  showed  Ap- 
pellee had  not  complied  with  this  condition  precedent 
of  the  policy  should  have  been  granted. 

A.  ERROR  TO  REFUSE  TO  STRIKE  OR  PERMIT  CROSS-EXAM- 
INATION OF  APPELLEE  ON  A  VOLUNTARY  STATEMENT 
"THAT  IS  A  LIE". 

Appellee's  Brief  does  not  deny  the  sequence  of  the 
events  surrounding  the  statement  "That  is  a  lie"  (211- 
221),  and  his  brief  offers  no  justification  for  the  ruling 
excluding  the  right  to  cross-examination  or  to  strike 
the  statement.  Such  rulings  were  clearly  prejudicial 
to  Aiopellant. 


IV.  THE  COXJRT  ERRED  IN  REFUSING  TO  INSTRUCT  THE 
JURY  AS  REQUESTED  IN  APPELLANT'S  INSTRUCTIONS 
RE:  CONCEALMENT  NOB.  8,  18,  19  AND  21  (Specification  of 
Error  X). 

Nowhere  did  Appellee  state  that  the  form  of  any 
requested  instructions  was  in  error.  Instead,  he  con- 
tends that  there  was  no  error  in  refusing  such  in- 
structions because  there  was  no  evidence  to  show  any 
concealment.  To  the  contrary,  the  jury  could  have 
found  from  the  evidence  that  Appellee  was  witlihold- 
ing  information  when  he  stated  in  the  Proof  of  Loss 
that  he  did  not  know  the  cause  of  the  fire,  that  there 
had  been  no  change  in  the  exposure  of  the  property 
and  he  did  not  know  that  Appellant  had  requested 
H.  D.  Jensen  to  submit  to  an  examination  under  oath 
(208-217). 
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A.  APPELLANT  DID  NOT  AGREE  THAT  THERE  WAS  NO  BASIS 
UPON  WHICH  THE  COURT  COULD  INSTRUCT  RE:  FRAUD  OF 
AN  EMPLOYEE  BEING  IMPUTED  TO  THE  EMPLOYIiR  (Speci- 
fication of  Error  XI- A). 

At  page  6  and  7  of  his  Brief,  Appellee  states  that 
at  a  consultation  in  the  court's  chambers  in  response 
to  the  inquiry  of  the  jury  "It  was  agreed  that  there 
would  be  no  basis  upon  which  the  court  could  instruct 
on  the  issue  of  fraud  of  an  employee  being  imputable 
to  the  employer  and  that  at  the  conclusion  of  the  con- 
ference the  Court  indicated  its  intention  not  to  in- 
struct." 

Unfortunately,  proceedings  in  chambers  were  not 
reported.  Appellant  made  no  such  agreement.  To  the 
contrary  throughout  the  trial  and  this  appeal  Appel- 
lant has  contended  that  Appellee  was  responsible  for 
the  acts  of  H.  D,  Jensen  relating  to  a  fraudulent  proof 
of  loss  and  setting  the  fire.  Appellant  does  not  agree 
that  there  was  no  basis  upon  which  the  court  could 
instruct  that  Appellee  was  responsible  for  the  fraud 
of  H.  D.  Jensen.  A  reading  of  the  transcript  where 
the  court  discussed  the  inquiry  of  the  jury  as  to  the 
responsibility  of  an  employer  for  the  fraud  of  an 
employee,  shows  the  court  did  not  allow  an  oppor- 
tunity to  Appellant  to  except  to  the  failure  to  in- 
struct on  such  issue  (598-601).  Appellee's  brief  does 
not  discuss  Stockton  Combined  Harvester  S  Agr. 
Workers  v.  Glens  Falls  Insurance  Co.  (1893),  98  Cal. 
557,  33  P.  633,  or  Hyland  v.  Miller  Nat'l  Ins.  Co. 
(1932  Cir.  9),  91  F.2d  735,  where  the  fraud  of  the 
agent  bound  the  insured  employer. 
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V,  THE  COURT  ERRED  IN  REFUSING  TO  INSTRUCT  THE 
JURY  AS  REQUESTED  ON  APPELLANT'S  PROPOSED  IN- 
STRUCTION RE:  MISREPRESENTATION  OR  FRAUD  CON- 
CERNING THE  ORIGIN  OF  THE  FIRE  NO.  24  (Specification 
of  Error  XI). 

Nowhere  in  his  Brief  does  Appellee  state  that  the 
form  of  the  requested  instruction  is  in  error,  but  he 
contends  the  jury  was  properly  instructed  on  the 
subject  of  fraud. 

While  the  Court  instructed  the  jury  that  the  burden 
was  on  Appellant  to  prove  that  Appellee  wilfully 
executed  a  fraudulent  Pl'oof  of  Loss,  the  Court  did 
not  define  the  extent  of  the  burden  of  proof  (pre- 
ponderance of  the  evidence,  or  otherwise),  whether 
circumstantial  evidence  could  satisfy  the  burden  of 
proof  or  whether  concealment,  misrepresentation  or 
fraud  as  to  the  origin  of  the  fire  would  void  the  policy. 
Appellee  has  not  distinguished  the  authorities  sup- 
porting the  instruction  or  cited  any  contrary  authori- 
ties. Therefore,  it  was  error  to  fail  to  submit  such 
issues  to  the  jury. 


VI.  TESTIMONY  OF  DAYTON  MURRAY,  JR.  THAT  EUREKA 
LUMBER  COMPANY  WAS  ALLOWED  A  "TRADE-IN" 
CREDIT  OF  $7,500.00  ON  A  SAWMILL  FOR  THE  PURCHASE 
OF  A  TRUCK  AND  TRAILER  WAS  HEARSAY  AND  INAD- 
MISSIBLE (Specification  of  Error  VI). 

Appellee  contends  the  testimony  did  not  constitute 
hearsay  because  Dayton  Murray  Jr.  received  it  from 
the  buyer  and  seller  of  the  truck  and  sawmill.  It  is  un- 
contradicted that  at  the  time  of  the  alleged  transaction 
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on  January  1,  1956,  Dayton  Murray,  Jr.  was  neither 
an  employee  nor  an  officer  of  seller  Dayton  Murray 
Truck  Sales  and  had  not  been  since  September, 
1953  (346-358).  Witness  Murray,  Jr.  had  no  direct 
or  personal  knowledge  of  the  transaction,  but  his 
knowledge  was  based  on  discussions  with  H.  D.  Jen- 
sen, and  the  then  owner  of  Dayton  Murray  Truck 
Sales,  W.  A.  Threlkeld  (336).  Neither  Appellant  nor 
any  representative  of  Appellant  was  present  at  any 
conversation  between  them.  Clearly,  such  conversa- 
tions are  not  business  records  within  the  Uniform 
Business  Records  as  Evidence  Act,  which  refers  to 
recorded  data.  Further,  the  error  was  compounded 
by  permitting  Witness  Murray,  Jr.  to  testify  as  to 
the  meaning  of  the  terms  on  the  carbon  invoice  because 
such  testimony  called  for  an  opinion,  not  a  fact,  and 
it  was  likewise  based  on  hearsay.  To  the  contrary  on 
January  12,  1956,  H.  D.  Jensen  and  Threlkeld  exe- 
cuted a  contract  with  Yellow  Motors  Acceptance  Cor- 
poration, wherein  the  "trade-in-credit"  for  the  mill 
was  reflected  at  $4,000.00,  only  (518-519;  Ex.  "AO"). 


VII.  THE  COURT  ERRED  WHEN  IT  INSTRUCTED  THE  JURY 
THAT  THE  BURDEN  OF  PROOF  WAS  UPON  APPELLANT 
TO  PROVE  APPELLEE  "WILFULLY  REFUSED"  TO  PRO- 
DUCE REQUESTED  RECORDS  (Specification  of  Error  IX). 

Under  the  express  provisions  of  the  policy,  Ap- 
pellee cannot  recover  until  he  has  complied  with  all 
the  requirements  of  the  policj^  (Ex.  1).  Policy  lines 
113-122  pro^dde  that  insured  "as  often  as  may  be 
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reasonably  required,  shall  produce  for  examination 
all  books  of  account,  bills,  invoices  and  other  vouchers 
or  certified  copies  thereof  if  originals  be  lost  at  such 
time  and  place  as  may  be  designated  by  this  company 
or  its  representatives,  and  shall  permit  extracts  and 
copies  thereof  to  be  made." 

Appellee  contends  that  miless  Appellee  wilfully 
refused  to  produce  such  records  that  it  would  not  bar 
his  recovery.  In  Hickman  v.  London  Assur.  Corp. 
(1920),  184  Cal.  524,  534,  195  P.  45,  the  Court  ex- 
pressly j)ointed  out  that  by  accepting  the  insurance 
contract  the  insured  had  agreed  to  the  performance  of 
the  terms  requiring  the  production  of  the  records  and 
''where  one  contracts  to  do  any  act  which  is  possible, 
he  is  liable  for  a  breach,  even  though  circiunstances 
arise,  without  his  fault  making  it  difficult  or  even  im- 
possible for  him  to  perforai". 

Insurance  Code  Section  533  has  no  application  to 
the  failure  of  an  insured  to  comply  with  the  policy 
records  pro^dsions.  Such  section  is  found  in  Chapter 
VI  entitled  "Loss"  under  Article  II  entitled  "Causes 
of  Loss",  where  the  Code  defines  "Proximate  Cause" 
Sect.  530;  "Peril  not  insured  against"  sect.  531;  and 
"Specifically  Excepted  Peril",  Sect.  532.  Section  533, 
reads : 

"An  insurer  is  not  liable  for  a  loss  caused  by  the 
wilfid  act  of  the  insured;  but  he  is  not  exonerated 
by  the  negligence  of  the  insured,  or  of  the  in- 
sured's agents  or  others."    (Emphasis  supplied.) 

Clearly,  the  cause  of  this  loss  was  fire  and  it  was  not 
caused  by  the  subsequent  failure  to  produce  records. 
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Appellee  further  states  "a  showing  of  the  impos- 
sibility of  producing  lost  or  destroyed  records  would 
excuse  such  performance".    There  was  no  evidence 
in  the  record  which  would  show  that  all  original  in- 
voices were  destroyed  or  that  copies  could  not  have 
been  obtained.   Notwithstanding  his  statement  that  he 
''asked  for  suppliers  invoices"  the  record  shows  that 
the  following  witnesses  were  not  contacted  by  Ap- 
pellee for  invoices  until  a  month  before  the  trial  of 
this  action  in  the  Lower  Court:  Harold  J.  Bertain 
(Simpson  Redwood  Company,  formerly  Eureka  Red- 
wood Lumber  Company)    (318,  326)  ;  Paul  Henning, 
Manager,  Rice  Supply  Company   (301,  302)  ;  H.  B. 
Whittet,  Salesman  for  Western  Door  and  Sash  Com- 
pany (271,  278).    The  trial  court  records  show  that 
Judge  Carter  permitted  Appellee  to  take  the  deposi- 
tion of  such  witnesses  only  upon  the  conditions  that 
the  invoices  would  be  produced  and  shown  to  Appel- 
lant prior  to  such  depositions.   Contrary  to  Appellee's 
statement  that  no  specific  request  for  records  were 
made  by  Appellant,  the  record  shows  that  on  October 
3,  4  and  5,  1956,  CPA  Russell  Stearns  examined  such 
records  as  Appellee  would  show  him  in  the  City  of 
Eureka,  but  they  did  not  include  the  records  here- 
inafter mentioned  (547,  548,  550) .  At  the  examination 
Under   Oath   of  Appellee,   Appellant   called   to   Ap- 
pellee's attention  that  certain  records  and  invoices  had 
not  been  shown  Steams;  thereupon  it  was  agreed  by 
Appellee   and  his   counsel   that   if  Appellant   would 
specify  the  records,  Appellee  would  exhibit  them  to 
Stearns   (209-210).   On   October  19,   1957,  Appellant 
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listed  and  requested  by  letter  that  Appellee  produce 
the  following  unproduced  records:  general  ledger  for 
the  calendar  years  1954,  1955  and  1956;  accounts 
receivable  ledger;  combination  cash  and  sales  journal; 
all  vendors  invoices  and  statements  for  1956 ;  all  sales 
invoices  for  1956;  all  correspondence  for  1956;  all 
payroll  records  including  the  entire  month  of  Jime, 
1956 ;  all  cancelled  checks  of  the  Eureka  Lmnber  Com- 
pany for  1956,  and  all  bank  statements  together  with 
cancelled  checks  of  Harold  D.  Jensen  for  1955  and 
1956  (Ex.  AV,  547)  but.  Appellee  still  did  not  produce 
any  of  them. 

There  is  no  evidence  in  this  record  that  any  sup- 
plier other  than  Eureka  Redwood  Lumber  Company, 
Rice  Supply  Company  and  Western  Door  and  Sash 
Company  was  ever  requested  by  Appellee  to  supply 
copies  of  invoices ;  or  that  any  supplier  refused  or  was 
unable  to  supply  Appellee  with  invoices  showing  the 
merchandise  purchased  by  Appellee  and  H.  D.  Jensen. 

Appellee  states  "that  no  specific  lists  were  made 
available  (569)".  The  record  shows  to  the  contrary. 
At  page  569,  Appellee  was  cross-examining  Stearns 
relative  to  the  testimony  of  Stearns  on  direct  examina- 
tion that  moneys  were  deposited  from  the  Eureka 
Lumber  Company  into  H.  D.  Jensen's  bank  accoimt, 
and  Stearns  had  asked  for  invoices  to  show  the  pur- 
chases of  lumber  as  reflected  by  the  amount  of  such 
deposits  (559).  Stearns  replied  that  the  cash  books 
of  Eureka  Liunber  Company  recorded  the  money  paid 
to  H.  D.  Jensen;  that  in  October,  1956,  Stearns  had 
asked  Appellee's  Counsel  "for  the  invoices  support- 
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ing  the  purchases  that  were  shown  as  paid  for  to  H.  D. 
Jensen,  per  the  cash  book,  which  is  right  over  there"; 
Stearns  was  told  at  that  time  that  he  had  all  the 
available  invoices  and  any  that  showed  up  thereafter 
would  be  made  available  to  him  (569).  However,  such 
invoices  were  never  made  available  to  him,  and  he 
did  not  find  any  invoices  in  the  records  furnished  him 
to  support  such  purchases  (560).  Appellee  offered  no 
evidence  to  show  that  he  had  furnished  the  original 
of  such  invoices,  or  if  the  originals  were  destroyed 
that  he  had  requested  a  copy  of  the  invoices  from  the 
seller  or  that  the  seller  was  unable  to  furnish  a  copy 
of  such  invoices.  In  fact,  the  evidence  shows  that  Mr. 
Hilger,  who  stated  the  records  would  be  produced,  did 
not  tell  Appellee  to  get  the  invoices  for  1956  (207). 
Appellant  was  dependent  upon  Appellee  and  H.  D. 
Jensen  for  the  indentification  of  the  sellers  of  the  mer- 
chandise. 

It  is  uncontradicted  that  following  the  fire,  H.  D. 
Jensen  admitted  that  he  had  some  of  the  books  includ- 
ing the  accounts  receivable  book  at  the  home  of  Ap- 
pellee where  they  lived  together  (546,  574,  575), 
which  books,  although  requested,  were  never  exhibited 
to  any  representative  of  Appellant  (545,  550). 


A.  THE  COURT  ERRED  IN  REFUSING  TO  INSTRUCT  THE  JURY 
AS  REQUESTED  IN  APPELLANT'S  PROPOSED  INSTRUCTIONS 
NOS.  3,  5,  4  RE:  CONDITIONS  PRECEDENT  AND  DUTY  OF 
APPELLEE  TO  PERFORM. 

Appellee  has  not  criticized  the  form  of  these  pro- 
posed instructions.    While  admitting  the  burden  of 
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proof  is  upon  him  to  prove  performance  of  the  condi- 
tions precedent,  Appellee  contends  that  the  obligation 
to  submit  to  an  Examination  Under  Oath  and  to  pro- 
duce records  is  a  condition  subsequent  and  he  does 
not  have  to  prove  compliance  with  a  condition  subse- 
quent. The  law  of  California  is  settled  that  these  re- 
quirements must  be  met  by  the  insured,  and  are  a 
"condition  precedent  to  any  right  of  action"  by  the 
insured, 

Hickman  v.  London  Assur.  Corp.  (1920),  184 
Cal.  524,  195  P.  45; 

Robinson  v.  National  Auto  Ins.  Co.  (1955), 
132  C.A.2d  909,  912,  282  P.2d  930. 

Appellee  has  cited  no  authority  to  the  contrary. 


Vni.  APPELLANT  WAS  ENTITLED  TO  CROSS-EXAMINE  APPEL- 
LEE AS  TO  HIS  KNOWLEDGE  OF  EUREKA  LUMBER 
COMPANY  STOCK  INVENTORY  AS  OF  THE  CLOSE  OF 
BUSINESS  YEAR  ON  DECEMBER  31,  1955  ( Spedfication  of 
Error  V). 

The  Court  refused  to  allow  Appellant  to  examine 
Appellee  as  to  the  amount  of  stock  inventory  at  the 
close  of  business  on  December  31,  1955.  In  support 
of  his  contention  that  the  amount  of  stock  inventory 
at  the  close  of  business  December  31,  1955  was  irrele- 
vant, Appellee  cited  two  cases  which  are  inapplicable. 
In  Meyer  v.  Parsons  (1900),  129  Cal.  653,  62  P.  216, 
there  was  no  issue  as  to  the  amount  of  stock  on  hand 
at  the  time  of  the  fire.  In  Mayers  v.  Alexander  (1946), 
73  C.A.  2d  752, 167  P.  2d  818,  the  issue  was  the  reason- 
able value  of  real  property;  evidence  was  offered  of 
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a  particular  sale;  and  the  court  ruled  "market  value 
cannot  be  established  by  evidence  of  a  particular 
sale." 

Here  there  is  a  claimed  ''out  of  sight"  loss  of  ap- 
proximately $20,600  including  100,000  board  feet  of 
lumber  (Ex.  K,  248).  In  June,  1956,  Appellee  filed  a 
financial  statement  with  the  Crocker-Anglo  Bank, 
wherein  the  inventory  at  the  close  of  business  De- 
cember 31,  1955,  was  stated  to  be  $15,478.11  (Ex.  AY), 
and  a  financial  statement  to  the  same  bank  showed 
the  inventory  at  the  close  of  business  on  June  1,  1956, 
to  be  $28,080.00  (571).  Appellee  did  not  know  of 
any  merchandise  bought  between  June  1  and  the  fire 
on  June  25th  (200).  Yet  the  Proof  of  Loss  alleged 
the  amount  of  stock  as  of  June  25  to  be  $63,599.54. 
If  the  financial  statement  was  accurate  as  to  the 
amount  of  inventory  at  the  close  of  business  on  De- 
cember 31,  1955,  or  on  Jime  1,  1956,  then  the  evidence 
would  be  proof  that  Appellee  and  H.  D.  Jensen  ex- 
aggerated the  amount  of  insurance  in  the  Proof  of 
Loss  by  more  than  $35,000.00. 

Therefore,  knowledge  of  Appellee  concerning 
amount  of  the  inventory  on  hand  at  the  close  of  busi- 
ness on  December  31,  1955,  was  material  to  the  de- 
fense of  fraud. 
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IX.  REFUSAL  TO  ADMIT  IN  EVIDENCE  WRITTEN  AGREE- 
MENT EXECUTED  BETWEEN  APPELLEE,  H.  D.  JENSEN 
AND  OTHERS  FOR  EUREKA  LUMBER  COMPANY,  WAS 
ERROR  (Specification  of  Error  VIII). 

Appellee's  contention  that  such  documents  would 
only  be  relevant  or  material  after  a  "conspiracy"  was 
proved  and  an  act  of  arson  established  overlooks 
Appellee's  right  to  recover  was  limited  to  amoimt  of 
his  interest  in  the  stock,  (Ex.  1,  60)  ;  under  Insurance 
Code  381(c)  Appellee  was  required  to  disclose  the  in- 
terest of  all  parties.  In  the  Proof  of  Loss  (Ex.  K, 
Pr.  3),  Appellee  alleged  the  Company  was  the  sole 
owner  of  the  stock  and  denied  anyone  else  had  any 
interest.  Concealment  of  the  interest  in  H.  D.  Jensen 
could  void  the  policy ;  it  would  be  a  groimd,  independ- 
ent of  conspiracy  or  employment,  entitling  Appellant 
to  examine  H.  D.  Jensen  under  oath;  and  it  is  mate- 
rial to  supporting  a  finding  of  fraud,  concealment 
and  conspiracy  on  the  part  of  Appellee. 


X.     CONCLUSION. 

It  is  submitted  that  each  error  specified  by  Appel- 
lant constitutes  prejudicial  error  when  analyzed  in 
the  light  of  the  record  in  the  trial  court  and  the 
existing  case  law.  Appellee  has  failed  to  respond  to 
legal  principles  and  factual  data  sufficient  to  compel 
a  reversal  of  this  case. 

Dated,  San  Francisco,  California, 
June  30,  1958. 

Respectfully  submitted, 

Augustus  Castro, 

Attorney  for  Appellant. 
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BRIEF  FOR  APPELLEE. 


STATEMENT  OF  THE  CASE. 

This  is  an  action  on  a  California  Standard  Form 
Fire  Insurance  Policy  (Ex.  1).  The  defenses  urged 
were  arson  and  conspiracy  to  commit  arson,  and  con- 
cealment of  the  said  arson,  and  fraudulent  misstate- 
ment of  inventory  together  with  wilful  failure  to  pro- 
duce records. 

At  approximately  noon  on  June  25,  1956  a  fire  oc- 
curred inside  the  building  of  the  Eureka  Limil)er  Com- 
pany, the  named  insured  (383,  408,  Ex.  U,  532,  533, 
240,  241,  242).  The  fire  apparently  had  a  single  point 
of  origin  at  the  floor  level  of  the  first  floor  in  the  south- 
west room  (431,  432,  400-402),  and  it  spread  upward 
and  outward  to  other  parts  of  the  building  (433-437). 


The  northerly  floor  area  of  the  southwest  room 
showed  deep-seated  charring  indicating  the  fire  had 
started  there  (431,  432,  445,  and  448).  Near  the  point 
of  origin,  the  firemen  found  an  empty,  open- topped 
five  gallon  container  with  a  diesel  fluid  odor,  and  a 
fifty  gaUon  drum  containing  some  gasoline  with  its 
pump  af&xed.  The  gasoline  was  still  unconsumed  by 
fire  (254).  Ordinarily  such  room  was  used  to  store 
merchandise,  such  as  asphalt  shingles  and  plywood 
(101).  Diesel  fuel,  cleaning  solvents  and  gasoline  were 
ordinarily  kept  on  the  premises  for  the  operation  and 
cleaning  of  machinery  (254),  There  was  merchan- 
dise and  oil  there  as  part  of  the  regular  stock  in  trade 
usually  kept  there  (443).  There  was  the  usual  amount 
of  grease  that  accompanies  mechanical  work  (442). 
There  was  a  portable  sawmill  powered  by  diesel  en- 
gine located  in  the  southeast  quarter  of  the  west  one- 
half  of  the  building.  In  an  area  adjacent  to  the  north 
and  west  sides  of  the  portable  sawmill  the  firemen 
found  two  open  topped  one  gallon  containers  and  a 
partially  burned  rag,  all  with  diesel  odors  in  the  debris 
(418-420,  413-439,  454,  Exs.  Z,  AA,  and  AJ). 

At  the  scene  of  the  fire  and  before  entering  the 
building  during  the  fire  the  appellee  exclaimed  to  the 
firemen,  ''I  didn't  know,  I  think  somebody  set  it  afire, 
we  had  better  get  an  investigator"  (114).  The  ''I 
didn't  know"  quotation  had  reference  to  a  response 
to  a  question  as  to  how  the  fire  started. 

At  about  12 :05  p.m.  the  bookkeeper,  Ellen  Van  Har- 
pin,  left  the  building  leaving  H.  D.  Jensen  in  the 
building   (495)   and  earlier,  H.  D.  Jensen  had  been 


in  and  she  saw  H.  D.  Jensen  in  the  southwest  room 
(495,  526-528).  Shortly  thereafter  H.  D.  Jensen  was 
seen  to  leave  the  building  and  approach  a  customer, 
had  a  conversation  with  him  and  the  customer  saw 
Jensen  walk  away  toward  Third  Avenue  and  up 
Broadway  to  get  limch  (396-397).  Apparently  upon 
reaching  Third  and  Broadway  the  witness  Musser, 
whose  office  is  at  that  intersection  observed  Jensen 
start  his  car,  come  up  to  Musser 's  place  of  business, 
stop,  peer  in  and  begin  to  get  out,  then  Jensen  ob- 
serving that  Musser  was  on  the  telephone,  closed  the 
door  and  drove  away  up  Broadway.  Witness  Musser 
said, ' '  He  opened  the  door  like  he  was  going  to  get  out, 
about  a  foot,  I  would  say.  And  I  was  on  the  telephone 
and  he  closed  the  door.  He  must  have  shoved  the  foot 
throttle  down  to  the  floorboard  and  took  off."  And 
further,  "the  rate  of  speed  wasn't  very  great,  but  the 
tires  was  sure  going  roimd"  (262). 

In  a  proof  of  loss  executed  by  appellee,  he  stated 
he  had  no  knowledge  of  the  origin  of  the  fire,  fixed  the 
total  inventory  of  stock  at  $63,549.54  and  the  loss  at 
$33,549.59  of  which  $20,600.00  was  claimed  for  the  loss 
of  66,000  board  feet  of  top  grade  redwood  molding, 
35,000  board  feet  of  fence  board  (Ex.  K.,  248).  Two 
electric  motors  listed  in  the  inventory  at  $600  and  $700 
respectively  were  insured  by  Hill  and  Morton,  Inc., 
by  another  insurance  company  with  whom  Hill  and 
Morton,  Inc.  filed  proof  of  loss  and  was  paid  under  its 
policy  (575,  186).  Appellee  knew  nothing  of  any  in- 
terest of  Hill  and  Morton,  Inc.  or  any  claimed  inter- 
est of  Hill  and  Morton,  Inc.  and  did  not  know  that 
they  claimed  a  fire  loss  (186-187). 


The  appellee  had  a  good  credit  standing  at  the 
Crocker- Anglo  Bank  at  the  time  of  the  fire  (68,  70, 
71).  The  appellee  had  made  a  net  profit  of  approxi- 
mately $20,000  in  1955  (568).  The  property  involved 
in  the  fire  was  under-insured  and  shortly  before  the 
fire  the  appellee  was  asked  by  his  insurance  agent  to 
increase  the  insurance  because  the  agent  felt  that  it 
was  under-insured,  but  that  appellee  did  not  increase 
insurance  (61,  62).  The  appellee  had  only  $10,000 
insurance  on  the  building,  whereas  the  purchase  price 
and  value  thereof  was  approximately  $35,000  (76,  Ex. 
3,  127).  There  was  machinery  that  was  not  insured 
under  any  policy  which  was  of  a  mobile  nature  and 
which  was  often  kept  outside  the  building  on  the  open 
storage  area  which  machinery  was  destroyed  by  the 
fire  and  had  a  value  of  several  thousand  dollars  (125, 
126). 

The  office  of  the  appellee  was  invaded  by  the  fire 
(109,  Ex.  10).  Smoke  billowed  out  of  the  of&ce  win- 
dows at  the  outset  of  the  fire  (113). 

Fireman  McBeth  and  others  reported  fire  having 
invaded  the  office  area  (380). 

Such  records  as  were  available  were  made  available 
to  the  insurance  carrier  upon  every  demand.  No  de- 
mand was  made  until  October,  1956.  The  appellee 
then  produced  his  records  which  were  wet  and  strung 
out,  all  over  the  building,  partially  rotted.  Prior 
thereto  many  insurance  representatives  at  many  times 
had  made  reference  to  the  records  and  access  to  them 
had  never  been  refused  by  the  appellee  (121,  122,  123, 
124). 


The  appellee  requested  copies  of  supplier's  invoices 
(136).  The  biggest  part  of  the  records  after  the  fire 
were  rotted  and  wet  (206).  The  appellee  turned  over 
all  the  records  that  he  could  find  and  of  which  he  had 
knowledge  (207).  The  appellee  submitted  to  an  ex- 
amination under  oath  in  October  of  1956  and  at  that 
time  coimsel  for  appellee  requested  the  appellant  to 
make  known  any  specific  requests  for  records  and  ef- 
fort would  be  made  to  obtain  same  (209,  210). 

No  list  of  specific  items  required  was  ever  furnished 
569).  The  only  request  made  was  a  blanket  request 
under  a  letter  of  October  19,  requesting  that  all  in- 
voices, all  records,  etc.  I^e  produced.  No  records  were 
ever  refused  the  appellant  (564,  565).  The  witness 
Van  Harpin  testified  that  she  came  in  and  saw  the 
records  piled  on  the  fioor  but  she  did  not  look  them 
over,  did  not  open  any  files,  or  did  not  inspect  the  rec- 
ords (491). 


SUMMARY  OF  ARGUMENT. 

1.  There  is  no  sufficient  su])stantial  evidence  to  sup- 
port a  finding  of  arson.  Therefore  the  Court  prop- 
erly withdrew  the  issue  from  the  jury  and  properly 
excluded  evidence  of  motive,  conspiracy,  fraudulent 
concealment  of  arson  and  false  claun  based  on  arson 
until  after  the  basic  ingredient,  arson,  was  proved. 
It  is  the  contention  of  the  appellee  that  a  finding  that 
arson  was  properly  withdrawn  from  the  jury  and  not 
proved  would  dispose  of  specifications  of  error,  num- 
bers 1,  2,  4,  8,  and  11,  since  all  those  specifications  de- 


pend  upon  a  prior  proof  of  arson  before  they  become 
material. 

2.  In  regard  to  Specification  3,  the  evidence  is  that 
all  information  received  by  appellee  was  passed  on  to 
proper  insurance  company  representatives. 

3.  In  answer  to  Specification  5,  evidence  of  a  quan- 
tity of  inventory  at  December  31,  1955  was  too  remote 
and  the  Court  properly  excluded  evidence  thereof  as 
having  no  bearing  on  an  inventory  evaluation  six 
months  thereafter. 

4.  In  regard  to  Specification  6,  the  knowledge  of 
Dayton  D.  Murray,  Jr.,  of  a  sale  of  the  sawmill  was 
gained  from  the  two  principals,  the  buyer  and  the 
seller,  and  therefore  did  not  constitute  hearsay.  There 
is  no  better  source  for  information  regarding  a  sale 
that  the  direct  statements  of  buyer  and  seller. 

5.  In  regard  to  Specification  7,  the  invoice  was 
properly  admitted  in  evidence  by  copy  inasmuch  as  it 
was  demonstrated  that  the  original  had  come  into  ex- 
istence, had  in  the  ordinary  course  of  business  been 
sent  to  the  appellee  and  that  the  appellee  had  lost  the 
same. 

6.  That  the  instructions  as  covered  in  Specifica- 
tions Nos.  9,  10  and  11  were  proper  as  given  by  the 
Court  and  are  supported  by  the  law  of  the  State  of 
California.  As  to  the  failure  to  instruct  under  Speci- 
fication 11-A,  it  is  the  position  of  the  appellee  that  the 
proper  opportunity  was  given  to  appellant  to  take 
exception  to  failure  to  instruct  by  consultation  with 
both  counsel  and  the  Court  in  Court's  chambers  and 


that  at  that  consultation  it  was  agreed  that  there  would 
be  no  basis  upon  which  the  Court  could  instruct  as  to 
the  issue  of  fraud  of  an  employee  being  imputable  to 
the  employer  and  that  at  the  conclusion  of  the  confer- 
ence the  Court  indicated  its  intention  not  to  instruct. 
Should  appellant  have  desired  to  take  an  exception, 
he  could  have  done  so  of  record  after  the  Court's  an- 
nounced intention  not  to  instruct. 

7.  In  answer  to  Specification  12,  the  instruction 
given  properly  covered  the  duties,  burdens  and  obli- 
gations of  the  parties  to  the  action  under  California 
law. 

8.  That  in  answer  to  Specification  No.  13,  the 
Court  properly  denied  the  motion  for  directed  verdict 
and  for  new  trial,  having  already  ascertained  and  hav- 
ing reexamined  and  again  ascertained  that  none  of 
the  defenses  of  the  insurance  company  were  estab- 
lished as  a  matter  of  law,  and  that  the  defense  of  ar- 
son was  not  proved  sufficiently  to  be  submitted  to  the 
jury. 


ARGUMENT. 
I. 

Arson,  or  incendiary  nature  of  the  fire,  has  not  been 
proved  by  any  substantial  evidence,  and  the  Court 
properly  excludes  consideration  of  the  issue  hy  the 
jury. 

When  property  burns,  the  law  implies  that  the  fire 
was  the  result  of  accident  or  some  providential  cause 
rather  than  of  criminal  design.   (4  Am.  Jur.  on  Arson, 
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§42,  page  105,  LRA  1916  D,  page  1299,  and  cases 
there  cited  to  the  effect  that  the  presumption  that  the 
burning  was  accidental  must  he  overcome  (emphasis 
supplied) . 

It  is  possible  of  course  to  establish  corpus  delicti  of 
arson  or  incendiary  fire  by  circumstantial  evidence 
just  as  it  is  in  any  other  crime.  However,  such  proof 
must  satisfy  the  usual  requirements  in  that  respect, 
that  not  only  must  the  circumstances  be  consistent  with 
guilt  or  the  commission  of  the  crime  but  in  order  to 
sustain  a  finding  of  arson,  the  evidence  must  also  be 
inconsistent  with  any  other  rational  hypothesis.  Peo- 
ple V.  Lepkojes,  48  C.A.  654;  People  v.  Angelopoulos, 
30  C.A.  2d  538. 

Many  cases  have  considered  the  sufficiency  of  evi- 
dence to  establish  arson  by  circumstance  and  the 
cases  cited  by  appellant  in  his  opening  brief  on  this 
point  have  been  carefully  read  and  analyzed.  Appel- 
lee has  no  fear  for  the  comparison  of  the  circum- 
stances in  this  case  to  those  found  to  exist  in  the  cases 
cited  by  appellant.  In  People  v.  Maas,  145  C.A.  2d 
69,  the  defendant  confessed  and  admitted  his  incen- 
diary act  and  accordingly  only  very  slight  establish- 
ment of  the  corpus  delicti  was  required  for  the  admis- 
sion of  his  confession.  No  such  circumstance  exists 
in  this  ease  before  the  Court.  In  People  v.  Becker,  at 
94  C.A.  2d  434,  the  prosecution  established  the  means 
by  which  the  fire  was  set,  established  over-insurance, 
established  that  valuable  household  furniture  and  art 
work  were  removed  from  the  building  immediately 
prior  to  the  fire,  that  the  furniture  claimed  to  have 


been  lost  in  the  fire  was  later  found  stored  in  an  apart- 
ment which  the  defendant  had  rented  under  another 
name.  None  of  those  circumstances  are  present  in  the 
case  before  this  Court. 

In  People  v.  Kasparoff,  94  C.A.  7,  the  fire  there  ap- 
peared obviously  of  incendiary  origin,  there  was  over- 
insurance  and  there  was  a  murder  circumstance  pres- 
ent to  connect  the  defendant  to  the  crime.  None  of 
those  circumstances  are  present  in  this  case. 

In  People  v.  Gilyard,  134  C.A.  184,  women's  clothing 
soaked  in  kerosene  were  found  imderneath  a  residence 
and  spots  of  kerosene  were  found  upon  the  clothes  of 
defendant.  The  defendants  were  living  in  an  illicit 
relationship,  there  were  wide  divergences  between  the 
physical  evidence  of  the  whereabouts  of  the  defendants 
and  the  alibi  story  presented  by  them.  There  was  evi- 
dence of  over-insurance.  None  of  those  circumstances 
exists  in  this  case. 

In  People  v.  Kessler,  62  C.A.  2d  817,  the  defendant 
conceded  that  the  fire  was  of  incendiary  origin  (page 
819)  and  the  only  question  before  the  Court  there  was 
the  connection  of  the  defendant  to  the  criminal  act. 
The  fact  that  the  door  was  locked  and  the  defendant 
had  the  only  key  was  of  importance  to  connect  the  de- 
fendant with  the  crime,  but  was  not  considered  as  es- 
tablishing the  criminal  act  itself.  Here  there  is  no 
incendiary  fire  proved  and  the  mere  fact  that  doors 
might  be  locked  does  not  become  of  importance. 

Likewise,  in  People  v.  Freeman,  135  C.A.  2d  11,  the 
appellant-defendant  there  conceded  that  the  fire  was 
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of  incendiaiy  origin  (page  11).  That  likewise  then 
became  merely  a  problem  of  connecting  the  defendant 
with  a  proved  criminal  act. 

And  finally,  the  last  case  cited  by  the  appellant  in 
this  connection,  People  v.  Hays,  101  C.A.  2d  305,  there 
were  four  separate  fires,  that  each  occurred  at  a  loca- 
tion where  the  plaster  had  been  broken  and  the  in- 
terior of  the  wall  made  available  to  the  flame,  that 
there  was  over-insurance,  that  the  defendant  was  seen 
carrying  a  jug  of  solvent  into  the  unoccupied  prem- 
ises just  prior  to  the  fire,  that  she  made  evasive  state- 
ments such  as,  "She  was  no  fool  and  knew  that  she 
did  not  have  to  answer  unless  she  wanted  to,"  upon 
interrogation  by  the  District  Attorney.  Here  we  have 
none  of  those  circimistances.  There  was  only  one 
point  of  origin  for  the  fire,  nor  were  there  any  contents 
of  the  building  unusual  to  its  ordinary  use,  and  there 
was  certainly  no  over-insurance. 

Let  us  examine  to  see  if  the  circumstances  m  this 
case  compare  in.  any  manner  with  any  case  the  ap- 
pellant has  cited. 

The  insurance  agent,  Groldblatt,  attempted  to  have 
the  insurance  on  the  property  increased  less  than  a 
month  prior  to  the  fire  because  of  the  extensive  re- 
modeling and  additions  to  value  that  had  been  placed 
upon  the  property  by  the  insured  (61).  Such  increase 
was  not  made.  The  total  insurance  carried  on  the 
stock  was  $20,000  which  is  the  policy  here  in  issue,  and 
$10,000  on  the  building,  or  a  total  of  $30,000.  The 
purchase  price  paid  by  the  appellee  for  the  property 
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as  revealed  in  the  impaid  purchase  money  note  to 
Anna  Hess  (76,  Ex.  3)  and  the  evaluation  placed 
thereon  by  the  insured  which  stands  uncontradicted 
(127)  and  the  remodeling  added  thereto  afterwards 
indicate  that  the  value  of  the  building  alone  was  in 
excess  of  the  total  insurance  carried  for  both  stock 
and  building. 

The  fire  occurred  at  lunch  time,  and  it  was  custo- 
mary for  the  place  to  be  locked  up  during  the  lunch 
period  as  a  matter  of  general  practice  (113,  245).  The 
fact  that  the  building  was  locked  would  be  a  normal, 
usual  circumstance,  rather  than  an  unusual  one. 

When  asked  at  the  scene  of  the  fire  as  to  the  cause 
thereof,  appellee  responded  that  he  didn't  laiow,  he 
thought  it  was  set  and  that  an  investigator  should  be 
called  in  (114).  This  is  an  exclamation  made  at  the 
time  of  the  fire  and  certainly  the  request  that  an  in- 
vestigator be  put  on  the  case  is  not  the  act  of  a  person 
with  a  guilty  conscience.  Likewise,  the  statement 
made  by  appellee  as  per  his  testimony  at  114  is  not  an 
outright  statement  of  knowledge  of  just  what  took 
place,  but  is  obviously  an  extemporaneous  guess. 

There  was  much  uninsured  equipment  in  the  build- 
ing at  the  time  of  the  fire  which  could  very  easily  and 
without  suspicion  have  been  removed.  This  consisted 
in  main  of  mobile  equipment  used  chiefly  outside  the 
building  in  the  open  lumber  storage  area  of  appellee 
together  with  other  easily  movable  and  uninsured 
items  (125,  126).  This  uninsured  equipment  had  a 
value  of  several  thousand  dollars. 
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The  presence  of  diesel  fuel,  cleaning  rags  and  gaso- 
line in  and  about  the  premises  is  fully  explained  (254). 
Even  the  expert  called  by  the  appellant  saw  nothing 
unusual  in  the  presence  of  inflammables  at  the  scene 
of  the  origin  of  the  fire  (442).  It  is  to  be  noted  that 
the  gasoliue  was  still  in  the  drum  after  the  fire  and 
according  to  the  testimony  of  Expert  McBeth,  it  was 
at  the  hottest  part  of  the  fire  in  the  southwest  room 
(254,  440). 

The  arson  investigator,  McBeth,  testified  fully  as  to 
the  investigative  procedure  followed  by  him  and  stated 
at  page  431  that  he  caused  fragments  at  the  point  of 
origin  of  the  fire  to  be  sent  to  a  laboratory  in  Sacra- 
mento, California  for  examination  for  additives  or 
evidence  of  arson.  Nowhere  does  the  witness  McBeth 
indicate  that  such  examination  resulted  in  positive 
findings.  Had  such  findings  been  positive,  it  can  be 
presumed  that  the  appellant  would  have  brought  such 
information  out.  The  appellant  was  in  possession  of 
the  report  or  at  least  the  appellant's  witness  was,  and 
it  can  be  presumed  that  the  reason  it  was  not  pursued 
further  was  that  the  findings  were  negative.  Reference 
was  made  to  finding  of  fuel  containers  in  the  northeast 
or  "Kaiser"  room,  but  that  there  was  no  burning  in 
this  room  at  all  (434).  Reference  was  made  to  diesel 
can  with  cleaning  rags  therein  found  in  the  area  ad- 
jacent to  the  sawmill,  but  the  evidence  of  both  McBeth 
(438)  and  the  witness  Jensen  (not  related  to  the  ap- 
pellee) indicates  that  there  was  no  fire  originating  in 
that  area  (400). 
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The  arson  expert  McBeth  foiuid  nothing  unusual 
in  the  grease  or  fuel  conditions  (442)  and  that  all  the 
inflammables  appeared  to  be  stock-m-trade  items 
(443)  and  after  his  extensive  investigation  and  testi- 
mony regarding  the  results  thereof  flatly  states  that 
he  has  no  opinion  as  to  what  caused  the  fire  (443). 
This  is  the  appellant's  own  witness  speaking.  Cer- 
tainly if  the  expert  who  testified  from  personal  knowl- 
edge of  having  been  present  at  the  fighting  of  the  fire 
and  having  made  personal  observation  based  upon  ex- 
pert knowledge  and  experience  cannot  form  any  opin- 
ion regarding  the  origin  of  the  fire,  then  to  ask  the 
jury  to  do  so  would  be  dealing  in  pure  conjecture  and 
speculation.  There  was  nothing  by  way  of  evidence 
offered  by  any  of  the  other  witnesses  produced  that 
would  add  anything  to  the  testimony  of  the  witness 
McBeth  in  this  regard,  and  the  Court  properly  con- 
cluded that  the  expert  produced  by  the  defendant  was 
correct,  that  there  was  nothing  upon  which  to  base 
an  opinion  that  the  fire  was  of  incendiary  origin. 

Boiled  down,  the  only  evidence  in  this  case  is  that 
a  fire  occurred  which  had  a  single  point  of  origin  in 
an  area  where  inflammables  were  usually  and  normally 
kept  and  that  the  inflammables  which  were  open 
burned,  and  those  which  were  closed  did  not.  There 
was  no  evidence  of  any  agency  which  might  have 
caused  the  fire  and  while  such  agency  does  not  have  to 
be  proved  with  exactitude,  it  seems  but  reasonable  to 
require  the  appellants  to  at  least  produce  some  theory 
as  to  the  manner  in  which  the  fire  started.  This  they 
have  not  done. 
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Appellants  attempt  to  establish  the  basic  ingredient 
of  arson  by  evidence  which  might  be  used  to  connect 
H.  D.  Jensen  to  the  crime  after  it  had  been  proved 
to  have  been  committed.  Such  evidence  consists  of  the 
opportunity  of  Mr.  Jensen  (not  the  appellee  but  his 
son)  to  have  set  the  fire.  H.  D.  Jensen's  testimony  is 
that  he  performed  his  regular  work  that  morning 
which  required  his  presence  from  8  a.m.  to  12  noon. 
The  mere  fact  that  he  was  there  certainly  is  not  an 
unusual  circumstance.  It  would  be  more  unusual  if  he 
were  not  performing  his  usual  duties.  H.  D.  Jensen, 
shortly  before  the  fire,  talked  with  a  customer  and 
then  walked  away  toward  Third  and  Broadway  (396, 
397).  It  is  to  be  noted  that  he  did  not  fly  away  as 
appellant  would  like  us  to  believe. 

Apparently  H.  D.  Jensen  walked  from  the  customer 
to  whatever  location  his  vehicle  was  parked  in,  and 
drove  south  along  Broadway  to  the  intersection  of 
Third  and  Broadway  where  he  stopped  at  the  place  of 
business  of  the  witness  Musser  and  began  to  alight, 
when  he  observed  that  Musser  was  busy  on  the  tele- 
phone, reclosed  his  door  and  drove  off.  Although 
Musser  states  that  H.  D.  Jensen  put  the  throttle  to  the 
floorboard,  in  the  next  sentence  he  is  unable  to  de- 
scribe the  vehicle's  speed  as  fast  (262  and  261).  How- 
ever the  witness  Musser  saw  no  fire  or  smoke  until 
after  he  had  seen  H.  D.  Jensen  leave  (264). 

In  all  reasonableness  and  fairness,  it  camiot  be  said 
that  the  behavior  of  H.  D.  Jensen  in  leaving  the  of- 
fices and  coming  over  and  carrying  on  a  leisurely  con- 
versation with  a  customer  on  the  lot  of  the  appellee, 
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then  walking  to  his  parked  vehicle,  driving  away,  then 
stopping  at  Musser's  and  starting  again  is  a  descrip- 
tion of  wild  flight  from  the  scene  of  a  crime.  Why 
would  H.  D.  Jensen  have  stopped  to  engage  in  conver- 
sation \\4th  the  customer — why  would  he  walk  rather 
than  run  to  his  car — why  would  he  stop  in  front  of 
Musser's  place  of  business  if  he  were  in  wild  flight? 
There  is  certainly  nothing  in  the  testunony  of  the  cus- 
tomer to  indicate  any  state  of  nervousness  or  agita- 
tion or  indeed  any  unusual  behavior  of  any  descrip- 
tion (Testimony  of  the  customer  as  recorded  at  396 
and  397). 

A  comparison  of  the  circumstances  present  in  this 
case  is  invited  to  those  present  in  the  People  v.  Angel- 
opoidos,  30  C.A.  2d  538,  wherein  the  Court  found  as  a 
matter  of  law  that  there  was  insufficient  evidence  to 
even  connect  the  defendants  with  the  incendiary  fire. 
It  should  be  kept  in  mind  that  in  the  Angelopoulos 
case  it  was  conceded  and  admitted  that  the  fire  was  of 
incendiary  origin  and  the  Court  there  held  that  the 
many  circumstances  proved  merely  were  sufficient  to 
arouse  some  suspicion  but  certainly  not  sufficient  to 
support  a  finding  against  the  defendants. 

In  People  v.  Jenkins,  67  C.A.  631,  the  Court  con- 
sidered the  circumstances  in  that  case  and  found  them 
insufficient  even  to  support  the  slight  showing  of  cor- 
pus delicti  necessary  to  permit  the  introduction  of  a 
confession. 

Likewise,  in  People  v.  Bispham,  26  C.A.  2d  216, 
the  Court  once  again  considered  the  slight  showing  of 
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corpus  delicti  necessary  to  precede  admitting  a  con- 
fession and  found  the  circumstances  inadequate  as  a 
matter  of  law  and  reiterated  the  well  established  doc- 
trine that  the  weighing  of  the  sufficiency  of  the  evi- 
dence in  a  matter  of  this  sort  is  primarily  one  for 
the  trial  Court  in  its  wise  discretion. 

FinaUy,  in  People  v.  Seltzer,  107  C.A.  2d  627,  the 
Court  considered  the  circumstances  that  the  property 
was  over-insured,  that  the  defendant  had  upon  leav- 
ing the  store  prior  to  the  fire  taken  the  day's  cash 
receipts  with  him  instead  of  leaving  them  in  a  safe  as 
was  his  usual  practice,  that  the  defendant  had  cleared 
the  store  of  employees  by  making  special  request  that 
they  close  promptly  and  offering  to  drive  the  em- 
ployees home,  that  the  burglar  alarm  which  would 
have  given  some  prior  notice  of  the  fire  was  left  open, 
whereas  the  defendant  had  said  that  he  closed  the 
same,  that  the  fire  was  ob^dously  of  incendiary  origin 
and  the  arson  expert  called  so  testified,  that  after 
clearing  the  store  of  employees  the  defendant  again 
reentered  and  his  actions  for  a  few  minutes  thereafter 
were  unaccoimted  for,  that  fifteen  minutes  or  so  later 
the  fire  was  discovered,  and  after  considering  the  above 
circumstances,  the  Court  asked  itself  the  question, 
"Was  there  substantial  evidence  to  sustain  the  verdict 
of  guilty  and  the  judgment  predicated  thereon?"  and 
answers  the  question,  "No."  Certainly  if  there  were 
insufficient  circumstances  in  the  People  v.  Seltzer, 
there  is  no  question  as  to  the  insufficiency  of  the  evi- 
dence to  establish  arson  in  the  case  at  bar,  and  the 
Court  properly  refused  to  submit  the  issue  to  the  jury. 
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While  this  is  not  a  criminal  proceeding,  most  of 
the  argument  and  discussion  has  related  itself  to  the 
description  of  arson  as  a  crime,  because  after  all,  that 
is  what  it  is.  And  inasmuch  as  it  is  a  crime,  it  is  a 
serious  offense  and  should  not  lightly  be  charged  in 
the  absence  of  evidence  as  a  coloring  matter  in  the 
presentation  of  an  insurance  loss  case.  To  have  per- 
mitted it  to  go  to  the  jury  on  the  basis  of  the  evidence 
introduced  would  have  been  prejudicial  to  the  appel- 
lee and  reversibly  erroneous. 

Disposition  of  the  defense  of  arson,  likewise  dis- 
poses of  the  specification  No.  2,  regarding  evidence  of 
motive.  It  is  so  well  established  that  evidence  of  mo- 
tive is  not  admissible  until  the  corpus  delicti  has  been 
established  that  it  does  not  require  the  citation  of 
authorities.  The  question  of  motive  not  being  ma- 
terial under  the  proof  offered,  evidence  thereof  was 
properly  excluded.  Many  pages  are  taken  up  by 
questions  asked  by  appellant's  counsel  which  were 
properly  objectionable  and  many  pages  of  the  Appel- 
lant's Opening  Brief  were  taken  up  in  evidence  which 
he  might  have  introduced,  obviously  as  coloring  mat- 
ter again  in  the  consideration  of  this  case.  Appellee 
did  not  belabor  the  Court  below  unduly,  nor  will  it 
belabor  this  Court  as  to  the  evidence  it  would  have 
introduced  in  rebuttal  of  any  attempt  on  the  part  of 
appellant  to  show  a  poor  financial  condition  here  in- 
asmuch as  it  is  immaterial  to  any  issue  presented. 

Likewise,  the  Specification  No.  4  has  to  do  with  the 
conspiracy  alleged  to  set  fire  and  of  course  it  is  like- 
wise immaterial  until  the  setting  of  the  fire  or  at  least 
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an  attempt  thereto  has  been  shown.  It  falls  in  the  same 
category  as  motive.  Until  the  criminal  act  or  an 
overt  act  towards  the  commission  of  a  criminal  act  is 
shown,  then  e^^ddence  of  a  conspiracy  to  commit  the 
same  is  immaterial.  Code  of  Civil  Procedure,  State  of 
California,  §  1870,  subsection  6,  11  Cat.  Jur.  2d  on 
Conspiracy,  §  32,  page  257.  The  trial  Court  should 
require  the  proof  of  a  conspiracy  before  permitting 
any  evidence  which  would  merely  show  acts  done  pur- 
suant to  the  conspiracy. 

The  appellant  having  failed  to  prove  a  conspiracy 
or  any  overt  act  toward  the  setting  of  a  fire  was  cer- 
tainly not  in  a  position  to  insist  that  he  be  permitted 
to  cross-examine  further  on  a  question  to  which  he 
had  already  received  a  rather  emphatic  answer.  It 
would  also  appear  that  whether  or  not  H.  D.  Jensen 
appeared  for  an  examination  under  oath  is  somewhat 
irrelevant  to  the  existence  or  lack  of  existence  of  a 
conspiracy.  H.  D.  Jensen  is  not  a  plaintiff  in  this 
action  against  the  insurance  company  and  makes  no 
claim  imder  the  policy,  and  mider  the  policy  provi- 
sions has  no  duty  to  appear  for  sworn  examination. 
The  policy  by  its  terms  (Ex.  1)  requires  onhj  the  in- 
sured to  appear.  Nowhere  in  the  records  does  it  indi- 
cate by  any  evidence  that  H.  D.  Jensen  was  an  insured. 
It  would  appear  that  his  failure  to  submit  to  a  sworn 
examination  was  a  matter  of  discretion  with  him  and 
that  he  was  under  no  duty  to  appear. 

Likewise,  Specification  8,  has  to  do  with  an  attempt 
to  prove  a  joinder  of  interests  between  appellee  and 
H.  D.  Jensen  and  would  have  relevance  or  materiality 
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only  after  a  conspiracy  were  proved  and  an  overt 
act  of  arson  established.  The  basic  ground  upon  which 
the  Court  sustained  the  objection  to  the  document  in- 
volved in  the  said  specification  was  that,  being  a  1953 
transaction,  it  was  too  remote  to  a  1956  fire.  Whether 
or  not  such  offered  evidence  is  too  remote  to  bear  upon 
the  issue  is  a  matter  of  discretion  for  the  trial  Court  to 
determine  and  will  not  be  disturbed  except  upon  a 
showing  of  abuse.  People  v.  MacArthur,  125  C.A.  '2d 
212,  at  page  219 ;  Schomaker  v.  Provoo,  98  C.A.  2d  738 
at  page  740;  Spolter  v.  Four  Wheel  Brake  Service  Co., 
99  C.A.  2d  690  at  page  699;  Section  1868,  Code  of  Civil 
Procedure,  State  of  California. 

Likewise,  Specification  11  stands  or  falls  upon  the 
establishment  of  arson  inasmuch  as  there  is  no  basis 
for  submitting  the  issue  called  for  in  the  instruction 
set  out  in  that  specification  if  the  issue  of  arson  and 
the  origin  of  the  fire  has  already  been  determined  fa- 
vorably to  the  plaintiif.  The  basis  of  the  instruction 
there  proposed  is  that  the  appellee  knew  of  the  origin 
of  the  fire  having  set  it,  or  conspired  to  set  it,  and  since 
there  was  no  proof  offered  upon  which  that  issue  could 
be  submitted  to  the  jury,  the  instruction  was  properly 
refused. 

II. 

The  point  raised  in  Specification  3  appears  to  be 
of  trivial  importance  here.  The  appellee  testified  at 
pages  114  through  116  regarding  receiving  information 
concerning  the  fire  and  passing  the  same  on  to  the 
proper  authorities.     There  is  nothing  hearsay  in  the 
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revelation  of  this  act  of  passing  on  the  information 
to  the  proper  authorities.  There  is  no  doubt  but  what 
the  appellee  would  have  been  permitted  to  testify  as 
to  what  he  did  with  any  information  coming  to  his 
possession  and  the  simi  and  substance  of  the  testimony 
set  out  in  this  specification  amoimts  to  simply  that. 
This  point  I  perceive  does  not  require  further  elabo- 
ration. 

III. 

In  Specification  5  complaint  is  once  again  made 
upon  a  finding  of  the  trial  Court  that  an  inventory  fig- 
ure some  six  months  prior  in  time  to  the  evaluation 
date  involved  in  this  case  was  to  remote  to  bear  upon 
the  inventory  present  at  the  time  of  the  fire.  Once 
again  the  trial  Court  has  the  discretion  to  so  deter- 
mine, and  his  discretion  is  supported  by  the  authorities 
heretofore  cited  under  the  discussion  on  Specification 
8.  In  addition,  as  to  the  question  of  value  at  a  given 
date,  Meyer  v.  Parsons,  129  C.  653,  holds  that  the  value 
of  stock  of  merchandise  at  any  time  other  than  the 
evaluation  date  is  entirely  irrelevant.  In  Mayers  v.  Al- 
exander, 73  C.A.  2d  752,  the  Court  holds  as  page  762 
that  evidence  of  value  one  year  prior  to  the  evalua- 
tion date  was  too  remote.  There  is  no  showing  here 
that  the  Court  abused  its  discretion  in  excluding  a 
book  inventory  figure  some  six  months  prior  to  the 
fire.  Other  evidence,  including  actual  physical  in- 
ventory at  and  after  the  fire  was  offered  and  in  the 
face  of  such  better  evidence  the  Court  was  entirely 
justified  in  holding  that  other  more  remote  evidence 
would  not  bear  properly  upon  the  issue  of  valuation 
as  at  the  date  of  fire. 
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lY. 

In  Specification  6,  exception  is  taken  to  the  allow- 
ing of  Dayton  D.  Murray,  Jr.  to  testify  as  to  his 
knowled,ge  of  a  transaction  wherein  appellee  sold  a 
sawmill,  destroyed  in  the  fire,  to  Dayton  Murray 
Truck  Sales  for  $7,500.  The  basis  for  the  exception  is 
that  it  is  suggested  that  Mr.  Murray  the  witness  had 
no  knowledge  of  the  transaction.  At  page  336,  Mr. 
Murray  states,  "I  have  no  direct  knowledge  of  the 
transaction.  I  have  knowledge  of  it  from  discussions 
with  Mr.  Harold  D.  Jensen  and  with  Mr.  Threlkeld 
who  is  the  previous  manager  of  Dayton  Murray  Truck 
Sales."  He  further  goes  on  to  say  that  those  discus- 
sions were  in  the  course  of  conduct  of  the  business  of 
Dayton  Murray  Truck  Sales.  When  it  is  kept  in  mind 
that  the  identity  of  the  parties  with  whom  the  dis- 
cussions were  had  were  the  manager  of  the  buyer  and 
the  manager  of  the  seller,  they  become  the  primary 
sources  of  knowledge  concerning  a  transaction  and  are 
not  hearsay.  What  better  source  for  information  as 
to  the  facts  of  a  transaction  can  be  obtained  than  the 
buyer  and  the  seller? 

Further  the  witness  Murray  stated  on  page  337  that 
his  knowledge  of  the  transaction  was  not  only  from 
discussions  with  the  buyer  and  seller  but  from  the 
documents  recording  the  transaction  as  kept  by  Day- 
ton Murray  Truck  Sales.  Mr.  Murray  had  previously 
testified  that  he  had  the  documents  recording  this 
sale  in  his  custody  in  his  official  capacity  with  Dayton 
Murray  Truck  Sales.  Having  official  custody  and 
control  of  the  records  of  the  company  and  having  dis- 
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cussed  their  contents  with  the  duly  acting  representa- 
tives of  Dayton  Murray  Truck  Sales  and  being  fa- 
miliar as  a  result  of  such  information  with  the  trans- 
action, the  witness  Murray  was  perfectly  competent 
to  testify  from  the  business  records  of  Dayton  Mur- 
ray Truck  Sales  recording  the  transaction  involved. 
In  connection  with  Mr.  Murray's  testimony,  founda- 
tion was  laid  as  follows:  "Question.  Do  you  hold  any 
of&ce  m  Dayton  Murray  Truck  Sales.    Answer.   I  am 
presently  the  Secretary  of  that  corporation.    Question. 
In  connection  with  your  duties,  do  you  have  custody 
of   the   records   and   documents   of   Dayton   Murray 
Truck  Sales'?    Answer.  I  do.    Question.  Are  you  fa- 
miliar at  least  in  a  general  way  with  the  transactions 
of  the  Dayton  Murray  Truck  Sales?    Answer.    I  be- 
lieve I  am,  yes.    Question.   Are  you  familiar  in  par- 
ticular with  a  transaction  with  the  Eureka  Liunber 
Company  involving  a  sawmill  ?    Answer.   Yes,  I  am. 
Question.  Do  you  have  in  your  possession  any  records 
pertaining  to  that  transaction?    Answer.   I  have  two 
documents  that  pertain  to  that  transaction.   I  have  a 
corporation  copy  of  the  invoice  and  a  bill  of  sale. 
Question.    These  are  a  part  of  the  regular  business 
records  of  Dayton  Murray  Truck  Sales  ?  Answer.  Yes, 
they  are,  they  were  in  the  file  marked  under  the  name 
of  Eureka  Lumber   Company  when  I   received   the 
same  (335  and  336).  And  on  page  338:  Question.  Now 
you  have  testified  that  in.  your  official  capacity  you 
have  custody  of  the  records  and  documents  of  the  Day- 
ton Murray  Truck  Sales.     Answer.    That's  correct. 
Question.    Mr.  Murray,  I  hand  you  a   Car  Invoice 
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form,  No.  205,  bearing  the  heading  Dayton  Murray 
Truck  Sales,  bearing  date  of  January  1,  1956.  Did 
that  document  come  from  the  regular  records  and 
books  of  the  Dayton  Murray  Truck  Sales?  Answer. 
Yes,  it  did.  Question.  Was  it  prepared  in  the  ordinary 
course  of  business?  Answer.  Yes,  it  was.  Question. 
And  were  the — in  the  ordinary  course  of  business, 
were  those  prepared  at  or  about  the  time  of  the  trans- 
action they  purport  to  reflect?  Answer.  Yes.  Ques- 
tion. They  form  a  part  of  the  records  of  Dayton  Mur- 
ray Truck  Sales  that  are  in  your  custody,  in  your  of- 
ficial custody  with  the  Dayton  Murray  Truck  Sales? 
Answer.   Yes,  that's  correct." 

Under  those  facts  as  foundation,  testimony  of  Mr. 
Murray  regarding  what  the  records  revealed  and  the 
introduction  of  the  records  themselves  were  fully  jus- 
tified under  the  Unifonn  Business  Records  Act.  Loper 
V.  Morrison,  23  C.  2d  600,  at  page  608;  Fox  v.  San 
Francisco  Unified  School  District,  111  C.A.  2d  885; 
Richmond  v.  Frederick,  106  C.A.  2d  541;  Patrick  v. 
Tetzlaff,  46  C.A.  243.  The  Court  then  did  not  err  in 
allowing  witness  Murray  to  testify  as  to  the  transac- 
tion. 

V. 

Specification  7  objects  to  the  admission  of  a  copy  of 
the  invoice  covering  the  truck  sawmill  transaction  on 
the  ground  that  it  is  not  the  best  CAddence.  Judged 
even  by  the  standards  set  forth  in  Appellant's  Open- 
ing Brief,  the  document  is  clearly  admissible.  The 
original  was  sent  to  the  buyer,  Eureka  Lumber  Com- 
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pany  and  therefore  was  not  in  possession  of  Dayton 
Murray  Truck  Sales  (341).  The  original  was  shown 
to  exist  inasmuch  as  it  was  received  by  appellee  (99) 
and  the  original  was  lost  or  its  whereabouts  not  known 
at  the  time  of  trial  (99,  100).  No  further  authority 
need  be  cited  for  the  admissibility  of  this  business  rec- 
ord complained  of. 

VI. 

In  considering  Specification  9  the  complaint  of  ap- 
pellant seems  to  address  itself  to  the  requirement  that 
appellee  wilfully  failed  to  produce  records  or  comply. 
And,  secondly,  that  the  defendant  had  the  burden  of 
proving  such  wilfulness. 

In  regard  to  the  first  matter,  Section  533  of  the 
Insurance  Code  of  the  State  of  California  requires  a 
wilful  rather  than  a  negligent  act  of  the  insured  to 
exonerate  the  insurer.  Appellant  certainly  does  not 
deny  the  fact  that  substantial  compliance  with  the  pro- 
vision to  provide  records  or  copies  thereof  would  suf- 
fice for  the  performance  of  this  condition  subsequent. 
In  other  words  a  showing  of  the  impossibility  of  pro- 
ducing lost  or  destroyed  records  would  excuse  such 
performance.  Certainly  counsel  for  appellant  does  not 
contend  that  he  could  make  demand  for  all  sales  in- 
voices of  1956  when  $530,000  of  sales  were  involved, 
and  then  upon  failure  to  provide  one  of  the  said  sales 
invoices,  complain  of  a  non-compliance.  Such  pro- 
visions as  are  here  involved  are  properly  in  insurance 
policies  for  the  protection  of  the  insurer  and  require 
all  reasonable  compliance  by  the  insured. 
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Reasonable  compliance  would  mean  the  attendance 
upon  all  examinations  under  oath  as  requested.  In 
this  ease,  there  is  no  contention  that  the  insured,  H.  M. 
Jensen,  the  appellee,  refused  or  failed  to  appear  at  any 
examination  or  that  upon  his  appearance  he  refused 
or  failed  to  answer  any  questions  put  to  him,  relevant 
or  irrelevant.  Nothing  in  the  policy  requires  any 
agents  or  employees  of  the  insured  to  appear  for  ex- 
amination such  as  was  requested  by  the  insurance  car- 
rier. And  wisely  is  such  a  provision  omitted.  Employ- 
ers cannot  always  require  employees  to  appear  and 
testify  and  if  it  should  develop  that  in  the  event  of  a 
fire  such  employees'  appearance  was  requested  by  the 
insured  and  the  employee  refused  to  go  and  testify, 
the  insured  would  thus  be  done  out  of  his  insurance 
through  an  agency  over  which  he  would  have  no  con- 
trol. 

The  only  complaint  as  to  the  failure  to  comply  with 
the  requirement  that  the  insured  attend  upon  and  an- 
swer questions  at  a  sworn  examination  and  that  he 
produce  all  records  and  copies  thereof  relates  itself 
to  the  latter  requirement.  There  is  a  divergence  of 
testimony  on  whether  or  not  this  was  complied  with. 
The  testimony  of  the  appellee  states  that  the  office  was 
invaded  by  fire  (109,  Ex.  10),  that  smoke  was  seen 
billowing  out  of  the  office  (113),  that  upon  the  initial 
formal  demand  for  sworn  examination  and  records  he 
made  himself  and  his  records  available ;  that  prior  to 
such  formal  demand  he  had  made  his  records,  such  as 
they  were,  available  to  all  insurance  representatives 
and  adjusters  and  never  refused  access  to  any  records 
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(121  througli  124)  ;  that  he  asked  for  supplier's  in- 
voices (136)  ;  that  the  biggest  part  of  his  records  were 
rotted  and  wet  (206)  ;  that  he  turned  over  all  records 
he  could  find  (207)  ;  and  through  counsel  agreed  to 
comply  with  any  specific  request  (209,  210)  ;  that  no 
specific  lists  were  made  available  (569). 

That  testimony,  standing  alone,  fully  suiDports  a 
finding  that  all  records  within  the  power  of  the  insured 
to  produce  were  produced  on  demand  and  on  repeated 
occasions  and  that  no  refusal  to  make  records  avail- 
able was  ever  given. 

The  appellant  claims  no  refusal  but  seeks  to  estab- 
lish a  failure  by  introducing  a  letter  of  the  shotgun 
type  designed  to  encompass  the  entire  field  calling  for 
production  of  copies  of  books  known  to  have  been  de- 
stroyed, together  with  copies  of  all  third  party  records, 
some  of  which  were  not  available  to  the  appellee. 
Whether  or  not  there  was  a  compliance  with  the  duty 
to  produce  records  was  a  question  of  fact  for  the  jury 
and  which  was  submitted  to  them  for  decision. 

The  instruction  mider  which  it  was  submitted  placed 
on  the  defendant  the  duty  to  establish  his  defense  in 
this  connection.  We  have  previously  discussed  the 
fact  that  the  defense  would  depend  upon  a  wilful  non- 
compliance or  intentional  non-compliance.  There  is 
little  doubt  that  this  being  a  matter  of  affirmative  de- 
fense which  would  have  to  be  pleaded  by  the  defendant 
to  l)e  available  to  them,  the  jury  was  properly  in- 
structed that  it  was  the  burden  of  the  insurance  com- 
pany to  prove  such  defense. 
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The  policy  itself  provides  that  the  duty  to  submit 
to  sworn  examination  and  produce  records  is  a  con- 
dition subsequent  which  does  not  arise  until  after  loss 
has  occurred  and  that  it  does  not  appear  as  a  condi- 
tion precedent  to  loss,  nor  to  suit.  The  best  evidence 
of  this  is  the  provision  of  the  policy  itself  which  pro- 
vides :  ' '  That  failure  either  to  produce  such  documents 
or  to  submit  to  such  examination  under  oath  consti- 
tutes a  complete  defense  to  any  action  on  the  policy" 
(emphasis  supplied).  This  being  a  matter  of  defense, 
it  must  be  pleaded  and  proved  by  the  defendant,  28 
Cat.  Jur.  2d  on  Insurance,  §599,  page  368.  In  proving 
this  defense  certainly  the  defendant-appellant  would 
be  required  to  show  a  wilful  non-compliance  as  re- 
quired in  Section  533  of  the  Insurance  Code,  and 
would  also  be  required  to  show  that  the  non-compli- 
ance was  substantial  and  material.  This  provision  in 
the  Standard  Fire  Insurance  Form  is  not  designed  to 
be  a  trap  for  the  imwary,  but  certainly  contemplates 
only  culpable  refusal  on  the  part  of  the  insured. 

The  cases  cited  by  appellant  in  this  connection  all 
seem  to  concern  themselves  with  an  outright  refusal 
to  submit  to  an  examination  under  oath  and  a  refusal 
to  produce  records  known  to  be  available  to  them  and 
which  they  admit  to  be  available  to  them.  The  case 
of  Rizzutfo  V.  National  Reserve  Insurance  Co.,  92  C.A. 
2d  143,  is  inapplicable  here,  inasmuch  as  it  discusses 
a  condition  precedent  as  to  which  of  course  the  insured 
would  have  the  burden  of  proof.  Here  there  is  no 
doubt  but  that  the  loss  occurred  under  the  terms  of 
the  policy  and  within  the  risks  covered.    Any  plea  by 


28 


way  of  confession  and  avoidance  or  failure  to  perform 
a  condition  subsequent  is  a  matter  of  defense  to  be 
proved  by  the  insurer. 

VII. 

Specifications  10  and  11  both  have  to  do  with  the 
refusal  to  give  appellant's  proffered  instructions  on 
fraud  and  concealment,  and  misrepresentation.  These 
can  be  treated  in  one  argument. 

First  of  all,  there  is  no  evidence  in  the  case  relating 
to  any  concealment  or  alleged  concealment,  no  showing 
of  any  fact  coming  to  the  attention  of  the  appellee 
which  he  neglected  to  commmiicate  to  the  insurer. 
There  being  no  evidence  on  which  to  submit  this  issue 
to  the  jury,  it  was  properly  refused. 

Regarding  misrepresentation  or  fraud,  the  Coiu't 
instructed  the  jury  as  follows  on  pages  588-589:  ''If 
the  jury  should  find  from  the  e^ddence  that  the  plain- 
tiff purposefully  and  deliberately  padded  or  exagger- 
ated his  claim  to  a  material  extent  in  order  to  cheat 
or  defraud  the  insurance  company,  the  plaintiff  can- 
not recover,  but  any  difference  between  the  amount 
claimed  and  the  actual  amoimt  of  the  inventory  if 
there  be  such  a  difference  cannot  be  considered  as  the 
basis  for  debarring  recovery  if  such  differences  are  the 
result  of  honest  evaluation  or  based  upon  conflicting  or 
differing  opinions  as  to  the  amoimt  and  value.  The 
burden  of  proving  any  alleged  wilful  or  fraudulent 
padding  of  his  claim  by  the  plamtiff  rests  upon  the 
defendant."  This  adequately  submitted  to  the  jury 
the  issue  of  fraud  in  the  filing  of  the  proof  of  loss  in 
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the  amount  of  loss  claimed  therein  as  compared  to  any 
actual  loss  or  any  misrepresentation  to  the  carrier.  It 
placed  properly  the  burden  of  proof  inasmuch  as  this 
is  an  affirmative  defense  and  one  which  the  appel- 
lant concedes  he  has  the  burden  of  proving  (appel- 
lant's proposed  instruction  No.  24).  Helbing  v.  Svea 
Insurance  Co.,  54  C.  156;  West  Coast  Lumber  Co.  v. 
State  Investment  and  Insurance  Co.,  98  Cal.  502 ;  Mil- 
ler V.  Fireman's  Fund  Insurance  Co.,  6  C.A.  395 ;  Hy- 
land  V.  Millers  National  Insurance  Co.,  91  Fed.  2d 
735 ;  Clark  v.  Phoenix  Insurance  Co.,  36  C.  168. 

As  to  the  query  of  the  jury  during  its  deliberations 
as  to  the  imputation  of  fraud  to  an  employer,  it  has 
heretofore  been  observed  that  such  inquiry  was  dis- 
cussed by  both  counsel  and  Court  in  chambers  and  the 
Court  after  full  discussion  with  counsel  stated  its  in- 
tention not  to  comply  with  a  request  for  instruction 
on  that  basis  since  it  would  be  but  the  statement  of  an 
abstract  principle  of  law.  Counsel  for  appellant  and 
appellee  offered  no  better  solution  to  the  Court  and 
the  record  is  devoid  of  any  exception  noted  to  the  fail- 
ure so  to  instruct. 

VIII. 

Argument  as  to  Specification  12  has  been  covered 
amply  in  the  discussion  of  Specification  9  and  noth- 
ing further  need  be  added  here. 

IX. 

Specification  13  warrants  no  discussion,  ha^dng  been 
fully  covered  in  the  discussion  of  the  previous  speci- 
fications. 
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CONCLUSION. 

Appellee  submits  that  the  appellant  has  submitted 
no  grounds  requiring  reversal  of  this  judgment  nor  of 
the  action  of  the  trial  Court.  There  is  no  circumstance 
shown  sufficient  to  warrant  any  reasonable  inference 
of  arson  and  as  a  result  of  that  fact,  no  reason  to  con- 
sider any  evidence  of  motive  or  conspiracy  in  relation 
thereto.  All  such  matters  were  properly  excluded  from 
the  trial  and  from  the  consideration  by  the  jury.  The 
jury  was  properly  and  fully  instructed  on  the  real 
issues  of  the  case  both  as  to  the  degree  of  proof  re- 
quired, the  points  required  to  be  proved  and  the  re- 
spective burdens  of  proof. 

Wherefore  appellee  respectfully  urges  the  affirm- 
ance of  the  judgment. 

Dated,  Eureka,  California, 
May  23,  1958. 

Respectfully  submitted, 

Frederick  L.  Hilger, 
Attorney  for  Appellee. 
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No.  15,820 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Boston  Insurance  Company, 
a  corporation, 

Appellant, 

vs. 

Hyrum  Jensen,  individually  and  doing 
business  as  Eureka  Lumber  Com- 
pany, 

Appellee. 

APPELLANT'S  OPENING  BRIEF. 


STATEMENT  OF  PLEADINGS. 
I.    Jurisdiction  of  the  Court. 

This  is  an  appeal  from  the  judgment  on  a  verdict  for 
the  plaintiff  after  a  trial  in  the  United  States  District 
Court  of  the  Northern  District  of  California,  North- 
ern Division,  before  the  Honorable  Louis  E.  Goodman, 
Judge,  in  an  action  to  recover  for  a  fire  loss  on  a 
policy  of  fire  insurance  issued  by  defendant. 

Jurisdiction  of  the  cause  below  was  founded  on  the 
diversity  of  citizenship,  amount  in  controversy  and 
pursuant  to  28  U.  S.  Code,  Sections  1332-1441.  The 
pleadings  show  that  Hyrum  Jensen,  plaintiff  and 
Harold  D.  Jensen,  third  party  defendant,  each  was  a 
citizen  of  the  State  of  California,  while  defendant 
was  a  corporation  organized  imder  the  laws  of  a  state 


other  than  California,  authorized  to  do  insurance 
business  within  the  State  of  California;  and  the  mat- 
ter in  controversy  exceeds,  exclusive  of  mterest  and 
costs,  the  sum  of  $3,000.00  (1,  4-6,  8,  11,  20,  22). 

II.    Pleadings. 

The  pleading's  consist  of  a  verified  complaint  of  Ap- 
pellee, Answer  and  Third  Party  Complaint  of  Appel- 
lant, and  Answers  to  Third  Party  Complaint  by  H.  D. 
Jensen  and  Appellee,  respectively. 

A.  In  his  verified  complaint,  Appellee  Hyrum 
Jensen,  as  an  individual  doing  business  as  Eureka 
Lumber  Company,  alleged :  his  residence  in  Humboldt 
County,  State  of  California;  compliance  with  user  of 
fictitious  name  California  Statutes ;  on  May  21,  1956, 
Appellant  issued  a  standard  form  of  fire  insurance 
policy  to  Appellee  (a  copy  was  attached  as  Ex.  A  to 
the  complaint),  wherein  Appellant  insured  Eureka 
Lumber  Company  against  loss  by  fire  to  stock  up  to 
$20,000.00;  on  June  25,  1956,  a  hostile  fire  damaged 
Appellee's  stock;  thereafter  Appellee  complied  with 
covenants  and  conditions  on  his  part  to  be  performed, 
including  the  filing  of  a  verified  proof  of  loss  on 
August  23,  1956,  wherein  the  loss  was  alleged  to  have 
exceeded  $20,000.00;  Appellee  demanded  an  appraisal,^ 
but  Appellant  refused  to  appoint  an  appraiser;  and 
that  Appellant  is  indebted  to  Appellee  in  the  sum  of 
$20,000.00  together  with  interest  and  costs  (3-6). 

B.  In  its  Answer,  Appellant  admitted:  its  corpo- 
rate capacity  according  to  the  laws  of  the  State  of 


^Neither  the  trial  nor  this  Appeal  involved  issne  of  appraisal. 


Massachusetts,  authorization  to  transact  fire  insurance 
business  in  California  and  Appellee's  California  resi- 
dence ;  execution  of  tJie  fire  insurance  policy  to  Eureka 
Lumber  Company  (hereafter  referred  to  as  '^  Com- 
pany"), but  not  Appellee;  fire  occurred  on  Jime  25, 
1956,  damaging  some  stock ;  proof  of  loss  was  filed  and 
said  siun  of  $20,000.00  was  demanded  l^ut  not  paid 
(10-12).  Appellant  denied  that  Appellee  complied 
with  the  conditions  on  his  part  to  be  performed  (11)  ; 
and,  in  this  connection.  Appellant  alleged  Appellee 
failed  to  comply  with  Lines  113  to  122,  of  the  policy, 
requiring  the  insured  to  produce  for  examination  all 
books  of  accoimt,  bills,  invoices,  and  other  vouchers,  or 
certified  copies  thereof  if  originals  be  lost  (14-15)  and 
to  submit  H.  D.  Jensen  for  an  Examination  Under 
Oath  (16)  ;  Appellee  and  H.  D.  Jensen  entered  into 
a  conspiracy  to  defraud  Appellant  by  setting  said  fire 
and  by  filing  a  false  Proof  of  Loss;  pursuant  to  the 
conspiracy  H.  D.  Jensen  set  said  fire,  furnished  the 
information  for  and  Appellee  filed  a  false  proof  of 
loss,  wherein  he  denied  knowing  the  cause  of  the  fire 
or  that  there  was  any  change  in  the  exposure  of  the 
stock,  and  overstated  the  amomit  of  the  stock  and  dam- 
age thereto;  and  thereafter  Appellee  refused  to  pro- 
duce said  books,  bills,  invoices  and  vouchers,  or  copies 
thereof,  and  H.  D.  Jensen  refused  to  submit  to  an  Ex- 
amination Under  Oath  (17-19) ;  and  that  H.  D.  Jensen 
was  a  real  party  in  interest  (19). 

C.  With  permission  of  the  trial  court.  Appellant 
filed  a  third  party  complaint,  wherein  Appellee  and 
H.  D.  Jensen  were  named  as  third  pai*ty  defendants, 


and  Appellant  alleg^ed:  pendency  of  the  subject  action; 
said  residence  of  the  parties;  execution  of  said  fire 
insurance  policy  to  'Company;  said  fire  and  the  con- 
spiracy; and  a  right  to  recover  over  against  Appellee 
and  H.  D.  Jensen  in  the  event  Appellant  was  required 
to  pay  Company  (7-10). 

D.  In  their  respective  Answers  to  the  Third  Party 
Complaint,  Appellee  and  H.  D.  Jensen  admitted  all 
the  allegations  of  the  Third  Party  Complaint,  except 
each  denied  the  corporate  capacity  of  Appellant,  the 
conspiracy,  the  setting  of  the  fire,  fraud  or  that  Ap- 
pellant would  be  entitled  to  recover  from  them  (20-22 ; 
22-24). 


STATEMENT  OF  THE  CASE. 
This  is  an  action  on  a  California  standard  form  fire 
insurance  policy  (Ex.  1).  Appellant  contended  that 
Appellee  breached  the  express  conditions  of  such 
policy  relating  to  the  requirements  to  be  performed 
including  production  of  books  and  other  records  and 
H.  D.  Jensen  submitting  to  an  examination  imder 
oath ;  and  Appellee  and  Third  Party  Defendant  H.  D. 
Jensen  committed  fraud,  concealment  and  false  swear- 
ing, relating  to  material  facts  and  circumstances,  such 
as  the  insurable  interest  of  H.  D.  Jensen  in  the  stock, 
failure  to  produce  books  and  invoices,  to  submit  to  an 
examination  under  oath,  knowledge  of  the  time  and 
origin  of  the  fire  (incendiary)  and  a  fraudulent  proof 
of  loss;  and  they  conspired  to  defraud  Appellant  by 
setting  said  fire  and  submitting  a  false  proof  of  loss. 


Shortly  before  12 :21  P.M.  on  June  25,  1956,  a  fire 
occurred  inside  the  locked  building  of  the  Eureka 
Lmnber  Company  (383,  408,  Ex.  ''U",  532,  533,  240, 
241,  242).  The  fire  originated  at  the  floor  level  of 
the  first  floor  in  the  southwest  room  (431,  432,  400- 
402),  and  it  spread  upward  and  outward  to  other 
parts  of  the  building  (433-437). 

After  the  fire,  the  northerly  floor  area  of  the  south- 
west room  showed  deep  seated  charring,  indicating 
that  an  inflammable  fluid  had  been  applied  to  the 
floor  (431,  432,  445-448).  At  the  point  of  origin,  the 
firemen  found  an  empty  open  topped  five  gallon  con- 
tainer with  a  diesel  fluid  odor,  and  a  50  gallon  drum 
containing  some  aviation  gasoline  with  its  pump 
loosely  affixed,  permitting  gasoline  fimies  to  escape 
(440).  Ordinarily,  such  room  was  used  to  store  mer- 
chandise, such  as  plastic  shingles  and  plywood  (101) — 
not  diesel  fluid  or  gasoline.  There  was  a  portable 
sawmill  located  in  the  southeast  quarter  of  the  west 
^2,  of  the  building.  In  an  area  adjacent  to  the  north 
and  west  sides  of  the  portable  sawmill,  where  Ap- 
pellee claimed  and  testified  that  he  stacked  top  grade 
redwood  molding  (141-145,  150-159),  the  firemen 
foimd  two  open  topped  one-gallon  containers  and  a 
partially  burned  rag  all  with  diesel  odors  in  the  liunber 
debris  (418-420,  437-439,  454,  Ex.  Z,  ''AA",  "AJ"), 
and  a  fireman  encountered  a  "stubborn  fire"  where 
the  one  gallon  containers  were  found  (386-389).  At 
the  scene  of  the  fire.  Appellee  stated  he  believed  some- 
body set  the  fire  (114). 
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About  12:05  P.M.  bookkeeper  Ellen  Van  Harpen 
left  the  building  leaving  H.  D.  Jensen  alone  in  the 
building  (495),  and  earlier  H.  D.  Jensen  had  been 
in  and  she  saw  H.  D.  Jensen  in  the  southwest  room 
(495,  526-528).  Shortly  before  the  fire  alarm  sounded 
at  12:21  P.M.,  H.  D.  Jensen  was  observed  fleeing 
from  the  direction  of  the  building  (260-264)  and 
H.  D.  Jensen  has  admitted  he  was  in  the  building 
until  12:15  P.M.  (529). 

In  a  Proof  of  Loss  executed  by  Appellee,  he  claimed 
he  had  no  knowledge  of  the  origin  of  the  fire,  fixed 
the  total  inventory  of  stock  at  $63,549.54  and  the 
loss  at  $33,549.59,  of  which  $20,600  was  claimed  as 
''out  of  sight  loss",  including  66,000  board  feet  of 
top  grade  molding,  35,000  board  feet  of  fence  board 
(Ex.  K,  248).  Three  employees  familiar  with  the 
alleged  storage  area  where  Appellee  described  such 
molding  and  fence  boards  were  stacked  estimated  the 
maximum  quantity  at  2,000  board  feet  of  miscel- 
laneous pieces  of  lumber  (354,  357,  360,  370-371,  492- 
494,  505).  Two  electric  motors  listed  in  the  inventory 
at  $600  and  $700  respectively  were  insured  by  Hill 
&  Morten  by  another  insurance  company  with  whom 
Hill  &  Morten  filed  a  Proof  of  Loss  and  was  paid 
under  its  policy  (575,  186).  A  set  of  planer  heads 
and  knives,  for  which  $590.00  was  claimed  were  not 
damaged  (184,  Ex.  G),  and  metal  plmnbing  items 
were  useable  after  the  fire  (183),  but  were  not  taken 
care  of  (469).  Retail  prices  were  used  in  the  Proof 
of  Loss,  not  wholesale  prices  which  were  available  to 
Appellee    (467,    468).     The    200    squares    of   plastic 


shingles  listed  on  the  Proof  of  Loss  should  have  been 
found  after  the  fire,  because  they  were  wrapped  with 
paper  and  bound  by  wire,  but  only  six  or  seven 
squares  were  found  (464,  465). 

Appellee  and  H.  D.  Jensen  had  a  financial  motive 
to  conspire  to  defraud  Appellant.  H.  D.  Jensen  was 
Sales  Manager  and  Appellee  was  General  Manager  of 
the  business  which  was  taken  over  in  1953  (230). 
H.  D.  Jensen  was  in  Banki'uptcy  in  1955  (232).  The 
Company's  business  had  been  poor  since  the  fall  of 
1955  (225),  and  the  business  was  H.  D.  Jensen's 
principal  source  of  income  (234).  Considerable  money 
was  owed  by  Appellee  and  the  company  to  creditors 
at  the  time  of  the  fire  (225).  Checks  drawn  on  H.  D. 
Jensen's  account  were  not  being  honored  because  of 
lack  of  funds  (233).  Three  days  before  the  fire  Ap- 
pellee's bank  account,  which  was  used  as  a  company 
bank  account,  was  attached  by  a  creditor  and  closed 
for  insufficient  funds  (202).  The  Court  excluded 
other  evidence  offered  to  show  a  financial  motive 
(203,  498,  501,  499,  500,  233,  498,  502,  523,  524,  Ex. 
*'AR",  Men.  Ex.  ''AS",  Idem  560-564). 

Appellee  and  H.  D.  Jensen  conspired  to  defraud 
Appellant  by  setting  such  fire  and  filing  said  Proof 
of  Loss.  H.  D.  Jensen  lived  at  Appellee's  house  (232, 
233,  77,  282,  288).  He  was  Sales  Manager  of  the 
business,  and  Appellee  acted  as  General  Manager, 
working  in  the  yard  remanufacturing,  sorting  and 
loading  lumber.  H.  D.  Jensen  was  in  charge  of  the 
books,  sales  and  finances  of  the  business  (137,  230, 
231,  572-574),  and  arranged  for  fire  insurance  (61). 
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Monies  of  the  business  were  deposited  in  H.  D.  Jen- 
sen's account  following  Ms  bankruptcy  (232,  234,  559, 
560).  About  ten  days  before  the  fire,  he  prepared  and 
Appellee  executed  a  false  financial  statement  given 
to  the  Crocker- Anglo  Bank  for  a  loan  (195,  198,  201, 
Ex.  ''AY",  571,  and  he  conducted  his  personal  busi- 
ness through  the  company  (234).) 

The  morning  of  the  fire  other  employees  who  re- 
ported for  work  were  sent  away  (370,  494,  528-529). 
Shortly  before  the  fire.  Appellee  took  H.  D.  Jensen's 
eight  year  old  son  and  his  playmate  away  from  the 
premises  for  lunch,  leaving  H.  D.  Jensen  alone  at  the 
premises  (245,  429,  113).  Immediately  following  the 
fire,  H.  D.  Jensen  took  charge  of  the  records  and 
inventory  (237,  238)  ;  he  gathered  the  information  for 
and  checked  out  the  Proof  of  Loss  before  it  was  exe- 
cuted by  Appellee  (135,  224,  525,  526).  Appellee 
denied  knowledge  of  the  books  (223),  or  the  amount 
of  merchandise  (224).  After  the  fire  H.  D.  Jensen 
operated  under  the  name  of  the  Company  (235)  and 
Appellee  tried  to  transfer  Company  trucks  to  him 
(236). 

After  the  fire,  learning  of  the  incendiary  nature  of 
the  fire,  the  opportunity  of  H.  D.  Jensen  to  set  the 
fire,  his  flight  from  the  scene,  the  claimed  inventory 
was  grossly  exaggerated,  the  interest  of  the  named 
insured  was  uncertain,  the  books  and  records  of  the 
Company  relating  to  the  ''out  of  sight"  loss  were 
being  withheld.  Appellant  requested  Eureka  Lumber 
Company,  Appellee  and  H.  D.  Jensen  to  produce 
books  of  account,  invoices  and  other  records  of  the 


company  for  inspection  and  Appellee  and  H.  D.  Jen- 
sen to  submit  to  an  examination  under  oath  (Ex.  AU, 
547,  Ex.  AV,  547,  Ex.  H,  205,  208).  A  complete  set 
of  books,  records  and  invoices  were  kept  by  the  Com- 
pany and  were  intact  after  the  fire  (221,  487,  491). 
Although  Appellant  gave  proper  written  request  for 
the  production  of  said  records  and  for  H.  D.  Jensen 
to  submit  to  the  Examination  under  Oath,  material 
invoices  and  books  were  not  produced  (545,  548,  549, 
550),  and  H.  D.  Jensen  did  not  appear  for  an  Exami- 
nation Under  Oath  (217,  210). 

The  questions  involved  in  this  appeal  and  the  man- 
ner in  w^hich  they  are  raised  are  as  follows: 

1.  The  right  of  the  trial  Court  to  take  from  the 
Jury,  said  issues  of  fraud,  concealment  and  conspiracy 
to  defraud  by  acts  and  omissions  of  Appellee  and 
H.  D.  Jensen,  including  the  right  of  Appellant  to  re- 
cover back  under  the  third  party  complaint.  On  its 
own  motion,  the  trial  Court  took  the  issue  of  said  in- 
cendiary fire  and  said  conspiracy  from  the  Jury  upon 
the  groimds  that  there  was  no  substantial  evidence  to 
show  a  conspiracy  to  set  this  fire;  and  the  Court  did 
not  submit  to  the  Jury  the  issues  of  fraud  and  con- 
cealment, relating  to  the  origin  of  said  fire  and  the 
failure  of  H.  D.  Jensen  to  submit  to  examination 
under  oath,  and  of  said  conspiracy  to  defraud  by  filing 
a  false  Proof  of  Loss  or  the  right  of  Appellant  to  re- 
cover under  the  third  party  complaint. 

2.  The  exclusion  of  evidence  of  the  financial  con- 
dition of  Appellee  and  H.  D.  Jensen  on  the  ground 
that  there  was  no  substantial  evidence  of  an  incendiary 
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fire,  was  raised  by  rulings  of  the  trial  Court  sustain- 
ing objections  to  questions  and  offers  of  proof  by  Ap- 
pellant on  this  subject. 

3.  The  admission  of  hearsay  testimony  of  Appellee 
and  of  Witness  Dayton  Murray,  Jr.  was  raised  by  the 
trial  Court  overruling  Appellant's  hearsay  objections. 

4.  The  refusals  to  allow  Appellant  to  cross-examine 
Appellee  concerning  his  knowledge  and  part  in  caus- 
ing H.  D.  Jensen  not  to  appear  and  submit  to  a  sched- 
uled examination  under  oath  and  the  closing  inventory 
for  the  calendar  year  1955,  on  the  ground  that  such 
matters  were  immaterial,  were  raised  by  rulings  of  the 
trial  Court  sustaining  objections  to  questions  and 
offers  of  proof  by  Appellant  on  these  subjects. 

5.  The  admission  of  secondary  evidence  of  an  in- 
voice without  the  laying  of  any  fomidation  was  raised 
by  the  trial  Court  rejecting  Appellant's  objection  that 
the  invoice  was  not  the  best  evidence. 

6.  The  refusal  to  admit  written  evidence  pertain- 
ing to  the  issues  of  insurable  interest,  conspiracy  and 
performance  of  policy  provisions  was  raised  by  the 
trial  Court  sustaining  Appellee's  objection  to  the  docu- 
ment, on  the  ground  it  was  too  remote. 

7.  The  refusal  of  the  trial  court  to  instruct  on  the 
following  issues: 

(a)  The  Fraud  and  Concealment  provisions  of 
the  policy; 

(b)  Fraud  and  Concealment  as  to  knowledge 
of  the  origin  of  the  fire ; 
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(c)  Fraud  of  tlic  employee  imputable  to  the 
employer ; 

(d)  Appellant's  right  to  examine  under  oath, 
and  Appellee's  burden  to  prove  compliance  with 
the  requirements  of  the  j)olicy; 

was  raised  by  exceptions  noted  to  the  refusal  of  the 
instructions  except  as  to  the  imputation  of  fraud  to 
the  employer  to  which  no  opportimity  to  except  was 
given. 

8.  The  error  in  instructing  the  Jury  that  Appellant 
had  the  burden  to  prove  that  Appellee  ''wilfully 
failed"  to  produce  books  and  records  was  raised  by 
Appellant  excepting  to  such  instruction. 

9.  The  error  in  denying  Appellant's  motions  for 
directed  verdict,  Judgment  N.O.V.  or  in  the  alterna- 
tive for  New  Trial  was  raised  by  the  trial  Court's 
denial  of  each  of  these  motions. 


SPECIFICATIONS  OF  ERROR. 

Appellant  urges  that  the  trial  court  erred  in: 

I.  REFUSING  TO  SUBMIT  TO  THE  JURY  THE  DEFENSE  OF  AN 
INCENDIARY  FIRE  AND  THAT  APPELLEE  AND  H.  D.  JEN- 
SEN ENTERED  INTO  A  CONSPIRACY  TO  DEFRAUD  APPEL- 
LANT BY  SETTING  THE  FIRE  AND  BY  FALSIFYING  THE 
QUANTITY,  VALUE  AND  DAMAGE  OF  THE  STOCK  IN  THE 
PROOF  OF  LOSS  (499-503). 

After  the  Court  informed  Coimsel  that  this  defense 
would  be  taken  away  from  the  Jury  (501),  on  its  own 
motion,  the  Court  stated  to  the  Jury: 
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''The  defendant  has  urged  as  a  special  defense 
in  the  pleadings  on  file  here  that  the  plaintiff  set 
or  conspired  to  set  the  fire.  This  charge  was  made 
in  writing  in  defendant's  answer  and  was  urged 
by  defendant's  counsel  in.  his  opening  statement 
to  70U  at  the  beginning  of  the  trial.  Ladies  and 
gentlemen,  this  is  a  serious  charge  and  amounts 
to  charging  the  plaintiff  with  the  commission  of 
a  crime,  to  wit,  a  felony.  Such  a  serious  charge 
should  not  lightly  be  made.  I  instruct  you  that  as 
a  matter  of  law  the  defendant  has  failed  to  pre- 
sent any  substantial  evidence  to  sustain  such  a 
charge,  nor  is  there  any  substantial  evidence  from 
which  an  inference  as  to  the  truth  of  such  charge 
can  be  drawn.  Therefore,  it  is  my  instruction  to 
you  to  disregard  the  claim  of  the  insurance  Com- 
pany in  this  regard,  and  you  should  not  consider 
it  in  any  way  in  determining  the  issues  in  this 
case."  (590). 

At  the  trial  Appellant  urged  there  was  substantial 
evidence  to  show  the  incendiary  origin  of  the  fire 
(500). 

II.  EXCLUDING  EVIDENCE  OF  THE  FINANCIAL  CONDITION 
OF  APPELLEE  AND  H.  D.  JENSEN  OFFERED  BY  APPELLANT 
TO  SHOW  A  MOTIVE  ON  THEIR  PART  TO  COMMIT  FRAUD 
AND  CONCEALMENT,  TO  SET  THE  FIRE,  AND  TO  FORM 
SUCH  CONSPIRACY  TO  SET  THIS  FIRE  AND  FILE  SUCH  A 
FALSE  PROOF  OF  LOSS. 

The  trial  court  ruled  that  there  was  no  question  of 
motive  involved,  and  motive  was  immaterial  as 
follows : 

A.  In  cross-examination  of  Appellee,  Appellant 
was  prevented  from  covering: 
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1.  Whether  there  ivas  insufficient  money  to  meet 
his  checks.  Appellee  objected: 

''I  object  to  that." 

The  Court  sustained  the  objection,  stating: 

"I  will  sustain  the  objection.  Counsel,  this  is  not 
a  proper  subject  of  inquiiy  in  this  case  at  this 
time.  A  man  could  be  bankrupt  and  still  have  a 
perfectly  legitimate  claim  for  fire  loss  against  an 
insurance  company.  The  only  question  involved  is, 
What  is  the  validity  of  his  claim  ?  Not  whether  he 
is  a  poor  man  or  a  rich  man.  I  will  hold  this  whole 
line  of  inquiry,  which  I  have  ruled  on  before,  is 
immaterial-."    (233-234). 

Earlier,  Appellant  urged  that  the  financial  condition 
of  Appellee  was  admissible  to  prove  motive  (203-204). 
Later,  its  admissibility  was  urged  by  Appellant  on  the 
ground  of  motive  and  the  further  groimd  of  falsifica- 
tion (501). 

If  Appellee  denied  that  there  were  insufficient  fimds 
in  his  bank  account.  Appellant  would  have  offered  evi- 
dence that  the  checks  were  being  returned  for  insuffi- 
cient fmids  (Witnesses  Ellen  Van  Harpen  (502); 
RusseU  M.  Steams  (559-562)). 

2.  Financial  Condition  of  H.  D.  Jensen: 

"Q.     Did  Harold  Dee  Jensen  rim  into  financial 
difficulties  in  that  operation  on  the  Hansen  Road? 
A.     I  don't  know. 


^To  the  contrary  are: 

^People  V.  Richard   (1951)    101  C.A.2d  631,  225  P.2d  938; 
People  V.  Hays  (1950)  101  C.A.2d  305,  225  P.2d  600; 
People  V.  Freeman  (1955),  135  C.A.2d  11,  286  P.2d  565. 
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Mr.  Hilger.  I  object  to  that  as  going  too  far 
afield,  your  Honor,  incompetent,  irrelevant  and 
immaterial. 

The  Court,     I  will  sustain  the  objection. ' '  (226) . 

B.  In  the  direct  examination  of  Ellen  Van  Har- 
\pen,  Appellant  urged  the  following  questions  1  to  4, 
inclusive,  were  admissible  to  show  motive  and  falsifi- 
cation (501),  but  the  Court  sustained  an  objection  to 
each  question. 

1.  Whether  she  knew  if  H.  D.  Jensen's  checks 
were  honored  when  presented  to  his  hank.  Appellee's 
objection  was:  "I  will  object  to  that  as  being  incom- 
petent, irrelevant  and  immaterial  as  to  what  the  bank 
might  have  done  with  the  checks."  The  Court  sus- 
tained the  objection,  stating:  *' Sustained.  I  do  not 
see  what  that  has  to  do  with  this  case."  (498). 

2.  Whether  she  kneiv  of  any  checks  heing  held  at 
the  hank  awaiting  a  deposit  of  monies  in  H.  D.  Jen- 
sen's account  (498).  The  following  objection  by  Ap- 
pellee was  sustained  by  the  Court : 

"Q.  (By  Mr.  Castro)  Did  you  have  any 
knowledge  of  any  checks  being  held  at  the  bank 
awaiting  monies  to  be  deposited  in  the  account  of 
Harold  Bee  Jensen? 

Mr.  Hilger.  I  will  ol^ject  to  that  likewise  as 
being  incompetent,  irrelevant  and  immaterial  and 
not  having  anything  to  do  with  this  case. 

The  Court.     So  far  as  I  can  see  that  is  correct. 

Mr.  Castro.  We  are  offering  this  evidence  on 
the  basis  again  of  motive,  your  Honor. 

Mr.  Hilger.    What? 
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The  Court.  I  will  sustain  the  objection.  I  can't 
see  any  question  of  motive  involved  as  yet  in  this 
case."  (408-409). 

Ellen  Van  Harpen  would  have  testified  that  checks 
were  not  honored  and  were  held  by  the  banker  drawee 
pending  a  deposit  of  money  to  cover  them,  Appellant 
would  have  proved  that  deposits  into  H.  D.  Jensen's 
accoimt  had  been  stopped  because  of  insufficient  f  imds 
to  cover  outstanding  bad  checks  held  by  Lumber 
Wholesalers  (502-503). 

3.  Whether  any  accounts  were  due  the  Lumber 
Wholesale  Company'^  The  following  objection  by 
Appellee  was  sustained  by  the  Coui*t: 

"Q.  (By  Mr.  Castro):  At  the  time  of  this 
fire  was  there  any  accounts  due  the  L^unber 
Wholesale  Company? 

Mr.  Hilger.  Objection.  Incompetent,  irrela- 
vant  and  immaterial  to  any  issue  in  this  case  at 
this  time. 

The  Court.  I  will  sustain  the  objection  as  to 
any  financial  status  of  the  concern  on  the  same 
groimd  on  which  I  heretofore  ruled  in  connection 
with  similar  questions."  (499). 

Ellen  Van  Harpen  would  have  testified  Eureka 
Liunber  Company  owed  Lumber  Wholesale  Company 
approximately  $18,000.00  (503). 

4.  Whether  any  creditor  tvas  at  the  Eureka  Lum- 
ber Company  office  concerning  the  payment  of  the 
account  he  held  (499).  The  following  objection  by 
Appellee  was  sustained  by  the  Court; 
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'^Q.  (By  Mr,  Castro).  On  the  morning  of 
this  fire  was  any  creditor  of  the  Eureka  Lumber 
Company  at  the  office  concerning  the  payment  of 
his  account  ? 

Mr.  Hilger.  That  is  objected  to  as  incompe- 
tent, irrelevant  and  immaterial  at  this  stage  of 
the  proceeding;  the  same  line  of  questioning. 

The  Court.  Sustained.  I  want  to  make  it  clear 
that  I  am  only  ruling  on  this  evidence  at  this 
time. 

Mr.  Castro.  Perhaps  I  do  not  quite  under- 
stand what  your  Honor  is  saying. 

The  Court.  You  can't  prove  motive  of  some- 
thing until  you  have  first  brought  in  the  corpus 
delicti,  as  it  were ;  because  somebody  has  a  credi- 
tor or  his  aunt  is  sick  you  can't  bring  that  in  as 
evidence  of  arson.  You  first  have  to  have  some 
foundation  for  it. 

Mr.  Castro.  Well,  we  have  proved  here — I 
would  like  to  discuss  it  with  your  Honor.  I 
would  like  to  discuss  the  problem  in  front  of  the 
jury. 

The  Court.  I  think  it  is  quite  clear  to  me  that 
the  testimony  is  not  admissible  at  this  stage  of 
the  case. 

Mr.  Castro.  Then  I  would  like  to  make  an 
offer  of  proof,  because  Mrs.  Van  Harpen  is  going 
back  to  Eureka  this  evening,  your  Honor. 

The  Court.  All  right.  It  is  a  little  past  3:00. 
The  jury  can  go  out  for  its  recess  now  and  I  will 
hear  your  offer  of  proof.  (499-500). 

(The  jury  left  the  courtroom  and  in  their  ab- 
sence the  following  occurred:) 

Mr.  Castro.  Concerning  the  foundation  I 
would  like  to  state  this  to  the  Court :  That  accept- 
ing the  testimony  of  the  plaintiff!  as  true  and 
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correct,  that  he  had  redwood  moldings  stacked 
in  the  areas  that  he  has  indicated,  that  in  the 
center  of  those  areas  were  found  the  two  cans  of 
inflammables  in  high  priced  molding  of  $220,000, 
there  was  evidence  that  in  the  room  where  the 
fire  is  said  to  have  originated,  not  only  by  the 
opinion  of  the  witness  this  morning  but  also  by 
Neil  Jensen,  who  saw  the  fire  in  the  area,  that 
there  was  evidence  on  the  flooring  of  the  room 
that  flammable  liquids  had  been  placed  in  the 
floor  area,  I  think  from  that  evidence  the  jury 
can  infer  or  make  a  flnding  on  circumstantial 
evidence  of  arson.  We  can  go  one  step  further 
and  connect  Dee  with  it  through  his  conduct  as 
observed  by  the  witness  Musser  fleeing  the  scene. 
That  is  the  foundation  from  the  arson  stand- 
point.   (500). 

The  Court..  Have  you  any  other  evidence  along 
that  line  except  what  you  have  already  presented 
which  you  intend  to  present? 

Mr.  Castro.  Not  along  that  line.  I  think  I 
have  presented  everything  I  know  of  at  this  time. 

The  Court.  On  the  basis  of  the  evidence  that 
has  been  presented  I  would  take  that  issue  away 
from  the  jury.  I  say  that  to  you  unequivocally 
because  in  my  opinion  there  isn't  the  slightest 
evidence  that  would  justify  the  cross-complaint 
in  this  case,  nor  any  evidence  from  which  an 
inference  could  be  drawn.  There  is  only  your  ar- 
gument and  your  statements.  There  is  nothing 
excepting  the  question  of  the  amoimt  of  redwood. 
Of  course,  that  goes  to  the  amoimt  of  the  claim, 
and  on  that  there  is  some  conflict.  That  is  an 
issue  for  the  jury  to  determine. 

Mr.  Castro.  The  question  of  motive,  and  that 
element  of  the  case  is  just  as  important  as  on  the 
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arson  end  of  it,  and  they  have  designated  101,000 
board  feet  of  hunber  in  there. 

The  Court.  That  may  be  a  question  of  the  cor- 
rectness of  the  claim.  You  can  argue  that  to  the 
jury. 

Mr.  Castro.  And  the  financial  circiunstances 
concerning  their  backgromid  at  the  time  of  the 
loss  is  certainly  evidence  of  motive  and  falsifica- 
tion. 

The  Court.  I  can't  see  anything  that  would 
justify  submitting  that  issue  to  the  jury.  There  is 
nothing  by  way  of  motive  that  would  justify  the 
submission  of  that  to  the  jury  as  far  as  I  can  see. 
I  have  listened  to  the  testimony  very  briefly. 
(501).  If  you  have  no  more  evidence  on  it,  I 
would  instruct  the  jury  to  take  that  issue  from 
the  jury,  and  I  might  even  go  further  in  my  in- 
structions to  the  jury,  counsel.  I  do  not  think  the 
charge  of  arson,  which  is  a  charge  of  a  felony, 
can  be  lightly  made  by  an  insurance  company 
against  a  businessman  unless  they  know  what 
they  are  doing  when  they  file  the  charge,  and  it 
can't  be  used  as  a  method  of  defense  to  a  claim 
unless  there  is  some  substantial  evidence  from 
which  some  inferences  can  be  drawn,  not  because 
it  is  a  moral  question,  that  he  hasn't  got  much 
money,  not  doing  much  business,  may  owe^  some 
money,  and  they  have  some  cans^  in  their  place  of 
gasoline  or  other  inflammable  material  which  are 
used  there.  Somebody  sees  a  man  drive  an  auto- 
mobile and  he  is  driving  a  little  fast.^   Those  are 


^Circumstances  from  which  juiy  could  infer  fraud,  conspiracy 
and  incendiary  fire: 

Brooks  V.  E.  J.  Willig  Truck  Co.,   (1953),  40  Cal.2d  669, 

255  P.2d  802— flight; 
People  V.  Gilyard  (1933)  134  C.A.  184,  25  P.2d  35— kero- 
sene. 
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not  things  from  which  justification  can  be  drawn 
for  the  proof  of  what  amounts  to  a  felony.  I  wish 
to  make  myself  quite  clear  to  you  at  this  point. 
That  is  why  I  asked  the  question  the  other  day 
as  to  whether  there  would  be  any  other  evidence 
along  that  line,  Ijecause  I  do  not  want  to  pre- 
judge that  question,  but  on  the  basis  of  your  lay- 
ing the  foundation  for  the  question  to  this  witness, 
you  might  just  as  well  know  what  I  think  about 
the  evidence  on  the  subject  so  far. 

Mr.  Castro.  I  offer  to  jjrove  by  this  witness 
that  the  account  referred  to  in  the  name  of  Har- 
old Dee  Jensen,  the  deposits  into  such  accoimt 
have  been  stopped  by  the  Eureka  Lumber  Com- 
pany, because  there  were  outstanding  bad  checks 
against  the  account,  (502)  for  which  there  were 
insufficient  funds  to  cover  after  they  had  been 
issued;  that  the  Liunber  Wholesalers  had  such 
checks ;  that  the  accomit  in  the  name  of  the  Lum- 
ber Wholesalers  was  approximately  $18,000; 
that  on  the  morning  of  the  fire  the  Northwestern 
Pacific  representative  had  been  in  their  office  for 
the  collection  of  a  delinquent  accoimt,  a  thousand 
or  in  excess  of  a  thousand  dollars,  which  was 
promised  to  be  paid  that  afternoon,  and  there 
was  no  cash  in  either  bank  account  to  cover  that 
obligation.  Those  are  the  items  that  I  wish  to 
prove  and  that  I  believe  this  witness  would  tes- 
tify to. 

The  Court.  I  would  hold  that  that  is  not  ad- 
missible in  proof  of  the  claim  made  in  the  course 
of  the  defendant's  case.  It  might  justify  the 
plaintiff  committing  suicide,  having  a  holdup,  or 
any  of  a  number  of  a  thousand  things,  but  motive 
does  not  prove  offense.  There  might  be  a  motive 
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for  the  plaintiff  in  the  case  to  do  many  things  if 
he  was  in  sore  straits,  but  that  does  not  supply 
the  evidence  that  is  needed  to  prove  a  charge  of 
arson.  So  I  will  hold  that  the  evidence  is  in- 
competent, irrelevant  and  immaterial  at  this 
stage  of  the  case." 

Ellen  Van  Harpen  would  have  testified  that  on  the 
morning  of  the  fire  a  representative  of  Northwestern 
Pacific  Railroad  Company  came  to  collect  a  delin- 
quent account  of  more  than  $1,000.00,  and  H.  D. 
Jensen  promised  to  pay  in  the  afternoon;  further, 
that  there  was  no  money  in  either  the  bank  accoimt 
of  H.  D.  Jensen  or  Appellee  to  pay  the  indebtedness 
(503). 

C.  As  to  a  delinquent  account  or  dishonored  checks 
at  Yellow  Manufacturing  Acceptance  Corp.  In  the 
direct  examination  of  Richard  Hanna,  a  represen- 
tative of  Yellow  Manufacturing  Acceptance  Corp., 
(a  finance  company  for  General  Motors  (342)  which 
held  the  finance  contract  on  the  truck  and  trailer 
the  Company  was  purchasing  from  Dayton  Murray 
Truck  Sales  on  which  the  portable  sawmill  was 
a  trade  in)  Appellant  asked  whether  the  account  was 
delinquent  on  the  date  of  the  fire,  or,  whether  he 
was  holding  any  checks  of  Appellee  which  had  not 
been  honored  on  the  date  of  the  fire  (523).  The  fol- 
lowing objections  by  Appellee  were  sustained  by  the 
Court: 

*^Q.     (By  Mr.  Castro).    Was  this  account  on 

this  particular  truck  delinquent  at  the  time,  Jime 

25,  1956? 
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Mr.  Hilger.  I  object  to  it  as  incompetent, 
irrelevant  and  immaterial  and  cite  that  as  mis- 
conduct. 

The  Court.     Which  contract"? 

Mr.  Castro.  The  one  that  has  been  admitted 
in  evidence. 

The  Court.     You  are  talking  about  AO? 

Mr.  Castro.     Yes,  your  Honor. 

The  Court.  Was  it  delinquent  at  the  time  of 
the  fire? 

Mr.  Castro.     Yes,  that  is  what  I  am  asking. 

Mr.  Hilger.     I  object  to  it. 

The  Court.  Sustained.  You  mean  by  that,  I 
take  it,  whether  or  not  there  were  payments  due 
the  finance  company  that  had  not  been  paid.  I 
will  sustain  the  objection  if  that  is  the  question. 
(523). 

Q.  (By  Mr.  Castro).  Had  you  received  any 
checks  from  Hyrum  M.  Jensen  covering  any  in- 
stallments due  prior  to  Jime  25,  1956  •? 

Mr.  Hilger.     Same  objection. 

Mr.  Castro.  (Continuing)  Which  had  not  been 
honored  by  the  bank  when  they  were  presented? 

Mr.  Hilger.     Same  objection. 

The  Court.     Same  iiiling.  Sustained. 

Q.  (By  Mr.  Castro).  As  of  Jime  25,  1956, 
were  you  holding  any  checks  of  Hyrum  M. 
Jensen  ? 

Mr.  Hilger.     Same  objection,  your  Honor. 

The  Court.     Same  ruling. 

Mr.  Hilger.  I  am  going  to  suggest  that  fur- 
ther questioning  along  this  line  would  be  miscon- 
duct of  coimsel. 

The  Court.  It  is  prejudicial,  I  think.  I  will 
sustain  the  objection.  I  have  already  iiiled,  in  the 
absence  of  the  jury,  that  those  questions  are  im- 
material in  the  present  state  of  the  record. 
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Mr.  Castro.  Those  are  all  the  questions  I  have 
at  this  time,  your  Honor.  At  the  close  of  the  ses- 
sion this  afternoon  may  I  make  an  offer  of  proof 
concerning  these  matters  I  have  been  asking 
about? 

The  Court.  Very  well,  I  think  the  questions 
indicate  the  nature  of  the  proof  you  are  seeking 
to  bring  in,  but  you  may  make  it  formally  if  you 
wish."  (524). 

Richard  Hanna  would  have  testified  the  account 
was  delinquent  at  the  time  of  the  fire;  after  the  fire 
Appellee  voluntarily  transferred  the  Dayton  Murray 
Truck  Sales  truck  to  H.  D.  Jensen,  who  transferred 
it  to  Robert  Halverson  (522,  523,  Ex.  ''AP",  Iden.). 

D.  In  direct  examination  of  C.P.A.  Russell  M. 
Stearns,  who  reviewed  the  bank  statements  of  the 
Company  for  Appellant,  Appellant  urged  the  follow- 
ing questions  were  admissible  to  show  financial  con- 
dition relating  to  motive,  but  the  Court  sustained  ob- 
jections to  the  questions. 

1.     Overdrafts. 

"Q.  In  reviewing  the  records  of  the  Eureka 
Lumber  Company  did  you  look  for  the  fact  as  to 
whether  or  not  there  were  anv  overdrafts  ? 

A.    I  did. 

Mr.  Hilger.     I  will  object  to  that. 

The  Court.     Sustained.    (560-561). 

Mr.  Castro.  The  following  questions,  your 
Honor,  go  to  that  question  of  financial  responsi- 
bility, so  I  would  have  to  make  an  offer  of  proof 
because  I  understand  what  your  Honor's  rulings 
are. 
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The  Court.  I  take  it  you  want  the  witness  to 
testify  as  to  what  he  found  to  be  the  financial 
condition  of  the  plaintiff? 

Mr.  Castro.     That  is  correct. 

The  Court.  I  assume  they  cover  that  field.  I 
will  sustain  an  objection  to  it."  (561). 

Russell  M.  Steams  would  have  established  the  dates 
and  amounts  of  the  overdrafts;  attachments  of  the 
bank  account;  the  relation  between  the  respective 
bank  accoimts  of  Appellee  and  H.  D.  Jensen;  the  bor- 
rowing of  money  to  satisfy  the  attachments  and  over- 
drafts; from  April  20,  1956,  through  the  fire,  the 
balance  in  H.  D.  Jensen's  account  was  less  than 
$100.00;  Appellee  and  H.  D.  Jensen  were  unable  to 
meet  their  current  obligations. 

2.  Financial  Statement  of  June  14,  1956,  Ex.  18, 
was  false: 

"Q.  (By  Mr.  Castro).  With  reference  to 
Plaintiff's  Exhibit  18,  a  financial  statement  given 
to  the  Anglo  California  Bank  on  June  14th,  1956, 
have  you  reviewed  that  financial  statement? 

A.    Yes. 

Q.  Have  you  reviewed  that  financial  statement 
with  specific  reference  to  accounts  payable? 

A.    Yes. 

Q.  Does  that  exhibit  correctly  state  the  ac- 
coimts payable  as  of  the  date  in  June? 

Mr.  Hilger.  I  will  object  to  that.  It  calls  for 
a  conclusion  based  upon  an  examination  I  do  not 
think  it  was  possible  for  him  to  make.  He  has 
already  indicated  that  he  has  not  had  access  or 
the  records  of  1956  in  June  have  not  been  avail- 
able to  him  for  his  examination.  He  has  had  no 
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information  as  to  the  maimer  of  record  keeping, 
whether  it  is  cash,  accrual,  or  what  inventory 
items  were  considered  transit  and  what  were  not. 
I  think  all  he  can  tell  us  is  what  accoimts  pay- 
able he  might  (561)  have  ascertained  actually 
existed,  but  as  to  the  correctness  of  the  docu- 
ments, I  think  it  would  call  for  a  conclusion  on 
which  he  could  not  possibly  have  the  basis  for  a 
valid  opinion,  even  in  view  of  his  own  testimony 
that  he  has  been  unable  to  examine  the  records. 

The  Court.  I  am  going  to  curtail  the  examin- 
ation as  to  financial  standing.  I  see  no  relevancy 
of  it  in  this  case. 

Mr.  Castro.  Again  there  would  be  an  offer  of 
proof. 

The  Court.  Otherwise  we  would  go  into  a  long 
examination  here  that  might  take  a  long  time  as 
to  the  correctness  of  the  financial  statements  that 
the  plaintiff  made  to  the  bank.  We  have  no  con- 
cern with  that  here. 

]\Ir.  Castro.  That  is  in  e"^4dence  on  behalf  of 
of  the  plaintiff  over  our  objection,  your  Honor, 
and  it  goes  for  the  truth  of  the  fact. 

The  CoiuH:.  It  came  in  comiection  ^ith  some 
testimony,  not  to  show  financial  standing,  but,  as 
I  recall — ^this  record  has  not  been  wiitten  up  ? 

Mr.  Castro.  No,  it  has  not,  your  Honor.  It 
came  in  for  all  i^urposes.  I  did  not  hear  any  limi- 
tation at  the  time. 

Mr.  Hilger.  It  came  in  because  of  the  issues 
raised  by  comisel  in  his  opening  statement,  which 
he  has  been  unable  to  meet  so  far  on  the  basis  of 
the  evidence. 

The  Court.  If  that  is  the  case  then  I  ^vill 
enter-  (561)  tain  a  motion  to  strike  out  the  finan- 
cial statements  from  the  record. 
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Mr.  Hilger.  Then  we  will  move  to  strike  it 
out.  It  was  not  a  statement  rendered  to  the  insur- 
ance carrier  and  they  have  nothing  to  do  with  its 
correctness  one  way  or  the  other.  It  goes  to  an 
issue  that  was  raised  by  counsel  in  its  opening 
statement  but  which  has  not  developed  in  the  trial 
of  the  matter,  and  therefore  it  would  be  irrele- 
vant. 

The  Coui-t.  The  Court  admitted  them  on  be- 
half of  the  plaintiff. 

Mr.  Castro.     I  did  not  offer  them  in  evidence. 

The  Court.  I  say  the  Coui't  admitted  them  on 
behalf  of  the  plaintiff. 

Mr.  Castro.     That  is  correct. 

The  Court.  In  view  of  the  fact  that  you  had 
made  an  opening  statement  in  which  you  had 
made  certain  statements,  and  I  ruled,  although 
it  was  strictly  in  the  sense  of  rebuttal,  I  would 
allow  them  in  as  statements  on  the  theory  that 
the  Court  had  control  over  the  order  of  proof. 
Since  there  has  been  no  foimdation  laid  to  con- 
sider the  question  of  financial  condition,  on  the 
motion  of  either  side,  I  would  strike  the  financial 
statements  from  the  record. 

Mr.  Hilger.  In  the  present  state  of  the  record 
it  relates  to  no  issue  raised  here  and  I  would 
move  to  strike  it  out  since  we  offered  it. 

The  Court.  Both  financial  statements  may  be 
stricken,  17  and  18.  (563). 

(Thereupon  Plaintiff's  Exhibits  17  and  18  were 
withdrawn  from  e^"idence)"   (564).* 

Russell  M.  Stearns  would  have  testified  from  the  in- 
formation he  had  at  hand  of  creditors  of  Eureka 


*Later,  Ex.  18  placed  in  evidence  as  Ex.  "AT"  for  limited  pur- 
pose to  show  as  of  June  1,  1956,  inventory  only  $28,080  (571). 
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Lumber  Company;  Ai^pellee's  liabilities  were  $169,- 
748.40  (not  $95,679.00)  ;  accounts  receivable  were  only 
$2,998.32  (not  $29,404.08). 

E.  Appellant  urged  tJie  testimony  of  A.  J.  Fran- 
cescJii,  in  his  deposition  was  admissiNe  to  sJiotv 
motive  and  falsification,  but  the  Court  sustained  the 
following  objection  to  it. 

"Mr.  Castro.  At  this  time  I  will  offer  in  evi- 
dence the  deposition  of  Angelo  Franceschi, 
manager  of  the  Crocker- Anglo  Bank  of  Eureka, 
taken  on  September  18,  1957. 

Mr.  Hilger.  There  are  two  depositions,  one  of 
September  7th  and  one  of  September  18th. 

The  Court.    Which  one  do  you  offer? 

Mr.  Castro.     The  one  of  September  18th, 

Mr.  Hilger.  I  will  make  the  same  objection 
to  this  deposition  that  I  made  to  the  previous 
one,  your  Honor. 

The  Coui't.  This  concerns  financial  transac- 
tions with  the  bank? 

Mr.  Hilger.     That  is  aU. 

The  Court.  Nothing  else  is  involved?  I  will 
sustain  the  objection  on  the  same  gTound.  The 
deposition  may  be  marked  for  identification. 
(The  deposition  referred  to  was  thereupon 
marked  Defendant's  Exhibit  AS  for  identifica- 
tion.)" (536) 

A.  J.  Franceschi  would  have  testified  that  on  the 
purchase  of  the  dwelling  from  G,  R.  Abrahamson,  Ap- 
pellee borrowed  $14,000  from  the  Bank  of  America, 
National  Trust  &  Savings  Association,  which  was 
evidenced  by  a  note  and  secured  by  a  Deed  of  Trust ; 


27 


that  on  March  1,  1956,  Crocker-Anglo  Bank  loaned 
Appellee  $5,000.00,  and  on  Jime  18,  1956,  another 
$5,000.00  which  were  payable  July  31,  1956;  that 
personal  property  taxes  for  the  fiscal  year  1955-56  to 
the  City  of  Eureka  and  County  of  Mendocino  were 
delinquent  at  the  time  of  the  fire ;  that  a  list  was  pre- 
pared of  the  attachments  which  were  made  on  the 
accounts  of  Appellees;  the  attachments  were  Janu- 
ary 5,  1956,  $2,472 ;  February  10,  1956,  $530.00 ;  Jime 
22,  1956,  $2,255.04;  that  the  H.  D.  Jensen  accoimt  was 
opened  November  22,  1955,  with  a  deposit  of  $300.00, 
and  was  closed  November  25,  1955,  and  was  reopened 
on  December  5,  1955,  mth  a  deposit  of  $350.00  (Ex. 
AS  Identif.). 

F.  Appellant  urged  the  testimony  of  G.  R.  Ahra- 
hamson  was  admissible  to  show  motive  and  falsifica- 
tion, but  the  Court  sustained  the  following  objection 
to  it. 

"Mr.  Castro.  At  this  time  I  would  offer  in 
evidence  the  deposition  of  G.  R.  Abrahamson 
taken  on  September  18,  1957. 

Mr.  Hilger.  I  will  object  to  this  on  the  groimd 
it  is  incompetent,  irrelevant  and  immaterial  in  all 
respects.  It  addresses  itself  to  an  indebtedness 
that  this  gentleman  had  on  the  purchase  of  a 
home,  which  indebtedness  was  subsequently  paid. 
The  Court.  I  will  sustain  the  objection  made 
by  counsel  on  the  same  groimds  heretofore  stated 
by  the  Court,  and  you  may  mark  the  deposition 
for  identification  if  you  wish. 
(The  deposition  referred  to  was  thereupon 
marked  Defendant's  Exhibit  AR  for  identifica- 
tion.)" (535-6) 
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Gr.  R.  Abrahamson  would  have  testified  that  he  sold 
a  dwelling  to  Appellee  for  the  siun  of  $37,500  and  he 
received  a  check  for  $2,500.00  and  a  note  for  $18,- 
624,58  secured  by  a  second  deed  of  trust,  which  sec- 
ond deed  of  trust  note  was  payable  $5,000  on  Febru- 
ary 1,  1956,  which  payment  was  made,  leaving  a  bal- 
ance of  $13,624.58  due  on  May  2,  1956,  that  Appellee 
was  in  default  and  that  he  notified  Appellee  that  he 
was  in  default.  On  June  18,  1956,  he  received  $5,000, 
leaving  an  unpaid  balance  in  default  of  $8,624.58,  as 
of  the  time  of  the  fire  (Ex.  AR  Iden.). 

G.  Alloiving  testimony  of  A.  J.  France scJii — Re: 
Credit  Standing. 

In  the  direct  examination  of  Witness  A,  J. 
Francheschi  in  his  deposition,  over  the  following  ob- 
jection of  Appellant,  the  Court  permitted  the  witness 
to  testify  the  credit  standing  of  the  Company  was 
good.  At  the  trial  the  following  occurred: 

'^Q.  On  June  25th,  1956,  what  was  the  credit 
standing  of  the  Eureka  Limiber  Company  with 
your  bank  ? 

Mr.  Castro.  Objection  to  that,  your  Honor,  on 
which  we  stand. 

The  Court.     I  will  overrule  the  objection. 

A.  As  far  as  we  were  concerned,  it  was  good." 
(71) 

The  following  appears  in  the  deposition  and  was  read 
silently  by  the  Court  r'^ 


^The  quotation  appeared  in  the  deposition  and  was  read  silently 
by  the  Court.  Appellant  requests  that  the  record  be  supplemented 
to  include  such  objection. 
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"Q.  On  June  25th,  1956,  what  was  the  credit 
standing  of  the  Eureka  Limiber  Company  with 
your  bank? 

Mr.  Castro.  Objected  to  as  irrelevant,  incom- 
petent and  immaterial,  no  bearing  upon  any  issue 
in  this  case."  (Dep.  p.  5). 


III.  IN  ALLOWING  APPELLEE  TO  TESTIFY,  ON  DIRECT  EX- 
AMINATION, THAT  HE  HAD  INFORMATION  CONCERNING 
TWO  MEN  BEING  SEEN,  WHICH  APPELLEE  GAVE  TO  THE 
FIRE  DEPARTMENT   (114). 

Appellant  objected  on  the  grounds  of  hearsay  as 
follows : 

''A.  Yes.  Mr.  McBeth,  one  of  the  firemen,  was 
there  and  he  asked  me  how  I  thought  it  caught 
fire,  and  I  told  him  I  didn't  know.  I  said,  *I 
think  somebody  set  it  afire.'  I  said,  'We  had 
better  get  an  investigator.'  I  told  him  and  the 
fire  chief.  In  the  meantime  we  walked  outside. 
Mr.  Moser — he  is  a  truck  dispatcher  that  is  on  the 
opposite  corner — two  fellows,  truck  drivers,  told 
him  that  they  had  seen  two  men 

Mr.  Castro.     Just  a  moment  (114). 

The  Court.  This  will  be  hearsay,  I'm  afraid, 
counsel. 

Mr.  Hilger.  I'm  afraid  that  would  be,  your 
Honor.   I  want  to  establish  this  fact: 

Q.  Did  you  receive  infomiation  concerning 
anyone  being  seen  around  the  place? 

A.     Yes,  I  did. 

Mr.  Castro.     I  object  to  that  as  hearsay. 

Mr.  Hilger.  I  just  want  to  find  out  if  he 
received  that  information. 
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Mr.  Castro.  I  object  to  that  as  hearsay.  What 
information  he  may  or  may  not  have  received 
in  the  absence  of  the  defendant,  your  Honor,  I 
believe  is  hearsay. 

The  Court.  As  long  as  he  does  not  say  what 
it  was,  he  may  use  that  fact  as  a  preliminary  to 
something  that  he  did.   I  can't  tell. 

Mr.  Hilger.     Precisely,  your  Honor. 

The  Court.  The  witness  is  not  to  testify  to 
what  he  heard,  but  he  did  receive  some  informa- 
tion and  that  much  I  will  allow. 

Q.  (By  Mr.  Hilger).  You  received  some  in- 
formation concerning  someone  seen  at  the  fire, 
and  thereupon  what  did  you  do? 

A.    Yes,  I  did. 

Mr.  Castro.  Just  a  moment.  Your  Honor,  I 
object  to  that  as  calling  for  hearsay. 

The  Court.  I  will  rule  on  it  after  I  hear  his 
answer  to  the  next  question. 

Q.  (By  Mr.  Hilger).  What  did  you  do  with 
the  information  so  received? 

A.  I  called  Mr.  McBeth,  the  fireman,  and  the 
(115)  chief  of  the  fireman,  and  a  couple  of  police 
officers  and  told  them. 

The  Court.  All  right.  You  gave  the  informa- 
tion that  you  received  to  some  police  officers. 

The  Witness.  Yes,  I  did,  and  the  fireman,  Mr. 
McBeth,  and  I  told  him 

The  Court.     You  can't  say  what  you  told  them. 

Mr.  Hilger.     Without  saying  what  you  said 

The  Witness.     I  will  keep  still. 

Mr.  Hilger.  You  passed  on  the  information 
you  received. 

The  Witness.     Okay. 

The  Court.  I  will  allow  the  answer  to  stand 
for   the   purpose    stated.     The   witness   received 
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some  information  and  passed  it  on  to  the  police 
officers."  (116). 


rv.  IN  LIMITING  APPELLANT'S  CROSS-EXAMINATION  OF  AP- 
PELLEE, ON  WHETHER  APPELLEE  KNOWINGLY,  OR  AS  AN 
OVERT  ACT  OF  THE  CONSPIRACY,  CAUSED  H.  D.  JENSEN 
NOT  TO  SUBMIT  TO  THE  EXAMINATION  UNDER  OATH  RE- 
QUESTED BY  THE  LETTER  OF  OCTOBER  8,  1956,  ON  OC- 
TOBER 12,  1956  (Ex.  H,  210-211). 

The  Court  sustained  the  following  objections: 

^'Q.  (By  Mr.  Castro).  Did  Harold  Dee  Jen- 
sen appear  for  the  examination  under  oath? 

A.     Yes. 

Q.  Did  Harold  Dee  Jensen  appear  for  the 
examination  mider  oath  on  October  12,  1956? 

A.     I  don't  think  he  did  at  that  time. 

Q.     Did  he  apj^ear  at  the  office  on  that  day? 

A.     No,  not  that  I  know  of. 

Q.  Did  he  appear  on  any  other  occasion  prior 
to  (210)  the  time  you  tiled  the  lawsuit  for  ex- 
amination under  oath? 

Mr.  Hilger.  I  will  object.  This  is  totally  im- 
material. There  is  no  showing  that  it  was  the 
duty  of  Harold  Dee  Jensen  to  appear  any  place 
at  the  request  of  the  insurance  carrier.  He  was 
not  the  insured  under  the  policy. 

The  Court.     I  will  sustain  the  objection. 

Q.  (By  Mr.  Castro).  Did  you  see  Harold  Dee 
Jensen  on  the  morning  of  the  examination  under 
oath? 

A.     Under  my  examination 

Mr.  Hilger.     Objection. 

The  Court.     Same  ruling. 
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Mr.  Castro.  I  would  like  to  lay  a  foundation, 
your  Honor.   That  is  what  I  am  trying  to  do. 

The  Court.  "What  difference  does  it  make 
whether  he  saw  him  or  did  not  see  him?  What 
has  that  got  to  do  with  it? 

Mr.  Castro.  There  are  cases  that  hold,  your 
Honor,  that  you  were  entitled  to  examine  the 
employee  under  oath  on  these  losses. 

The  Court.  What  has  that  got  to  do  with  the 
examination  of  this  witness  ?  If  you  want  to  make 
a  point  of  it  all  you  have  to  do  is  to  show  you 
requested  the  examination  but  he  did  not  appear. 
I  do  not  see  how  that  is  material  in  the  examina- 
tion of  this  witness. 

Mr.  Castro.  I  want  to  show  this  witness  sent 
him  out  of  town  that  morning. 

The  Witness.     That  is  a  lie.    (211) 

Mr.  Hilger.  Does  that  answer  the  question, 
counsel  ? 

Mr.  Castro.  I  move  to  strike  that  out  as  not 
responsive. 

The  Court.  I  don't  know.  You  brought  it  on 
yourself,  coimsel.  You  made  a  statement  as  an 
officer  of  the  Court  that  this  witness  did  some- 
thing that  is  not  only  unconscionable  but  perhaps 
unlawful,  and  he  has  a  right  to  respond  to  that. 
I  will  allow  the  answer  to  stand. 

Mr.  Castro.    May  I  cross  examine  him? 

The  Court.  I  will  hold  that  this  type  of  exam- 
ination at  this  point  immaterial. 

Mr.  Castro.  Then  may  I  ask  that  the  answer 
be  stricken  from  the  record,  since  I  am  deprived 
of  cross  examination  ? 

The  Court.  No.  I  will  allow  the  answer  to 
stand  for  the  reason  I  have  stated.  I  am  not  going 
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to  elaborate  on  it.  I  have  already  stated  the  rea- 
son for  the  Court's  ruling. 

Q.  (By  Mr.  Castro).  On  the  morning  of  the 
examination  under  oath  did  you  furnish  Dee  Jen- 
sen your  car  to  leave  the  City  of  Eureka? 

Mr.  Hilger.  I  will  ol)ject  to  that  as  totally  im- 
material. 

The  Witness.     I  can  answer.   No. 

The  Court.     I  will  sustain  the  objection. 

Q.  (By  Mr.  Castro).  On  the  morning  of  the 
examination  under  oath,  did  you  know  that  Dee 
Jensen  was  requested  to  appear  for  that  exam- 
ination imder  oath?  (212) 

Mr.  Hilger.     I  object  to  that  as  immaterial. 

The  Court.     Sustained. 

Q.  (By  Mr.  Castro).  On  the  morning  of  the 
examination  mider  oath  you  sent  Dee  Jensen  out 
of  the  City  of  Eureka,  didn't  you? 

Mr.  Hilger.  I  mil  ol)ject  to  that  and  cite 
it  as  misconduct  of  coimsel,  in  addition  to  being 
immaterial. 

The  Court.  I  will  sustain  the  objection,  and 
if  counsel  persists  in  this  examination  I  will  take 
further  measures.  You  have  already  asked  that 
question  and  he  answered  it  in  quite  emphatic 
terms,  and  I  do  not  think  there  is  need  to  repeat 
it."   (213). 

Appellant  would  have  shown  that  for  more  than  one 
year  prior  to  October  12,  1956,  H.  D.  Jensen  was  mak- 
ing his  home  with  Api^ellee  in  Eureka ;  on  the  morn- 
ing of  the  scheduled  Examination  Under  Oath  Ap- 
pellee sent  H.  D.  Jensen  out  of  Eureka,  then  Appellee 
appeared  to  be  examined,  but  H.  D.  Jensen  did  not 
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appear,  and  both  Appellee  and  H.  D.  Jensen,  re- 
spectively knew  he  was  to  appear  prior  to  the  com- 
mencement of  the  subject  action  (213-220). 


V.  IN  LIMITING  APPELLANT'S  CROSS-EXAMINATION  OF  AP- 
PELLEE AS  TO  WHETHER  THE  CLOSING  INVENTORY  FOR 
THE  CALENDAR  YEAR  1955  EXCEEDED  $15,478.11  (202). 

The  following  objection  by  Appellee  was  sustained 
by  the  Court: 

"Mr.  Hilger.  To  what  date  are  we  now  re- 
ferring *? 

Mr.  Castro.  Referring  to  Exhibit  18,  which 
was  the  proof  of  loss  on  June  1,  1956,  containing 
a  statement  fixing  an  inventory  of  $15,478.11. 

Mr.  Hilger.  I  doubt  if  any  proof  of  loss  was 
filed  on  the  date  given,  counsel. 

Mr.  Castro.  I  am  not  talking  about  a  proof  of 
loss   (202). 

Mr.  Hilger.  You  stated  proof  of  loss.  You 
may  not  have  meant  it. 

Mr.  Castro.     Profit  and  loss  statement. 

Mr.  Hilger.  I  am  going  to  object  to  that  as 
being  too  remote  from  the  date  of  June  5,  1956, 
as  to  what  might  or  might  not  have  been  in  there. 
We  have  gone  back  to  December  31,  1955,  which 
is  six  and  a  half  months  prior  to  the  fire,  and  what 
inventory  was  there  on  that  date  has  absolutely  no 
connection. 

The  Court.  Is  that  what  you  are  reading  from, 
a  profit  and  loss  statement  for  1955  ? 

Mr.  Castro.  June  1,  1956,  to  which  is  attached 
a  profit  and  loss  statement  dated  December  31, 
1955. 
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The  Court.  Then  it  is  a  profit  and  loss  state- 
ment for  1955  that  you  are  referring  to. 

Mr.  Castro.  No,  I  am  referring  to  a  profit  and 
loss  statement  which  is  Exhibit  18,  which  was  under 
date  of  Jime  1,  1956,  and  attached  to  it  on  the 
inside  is  a  profit  and  loss  statement  reflecting  the 
inventory  as  of  the  close  of  business  in  1955. 

"Mr.  Hilger.  And  the  specific  question  has  to 
do  with  the  inventory  of  December  31,  1955,  which 
I  submit  is  too  remote  in  time  to  have  anytliing  to 
do  with  the  existence  or  non-existence  of  an  in- 
ventory on  June  25,  1956. 

The  Court.  I  think  the  objection  is  good  ..." 
(203). 

An  answer  to  such  question  was  material  to  a  show- 
ing that  the  inventory  on  June  1,  1956,  was  only 
$28,080  (Ex.  18,  AY)  ;  and  there  was  no  record  of  any 
substantial  purchases  or  deliveries  received  after  June 
1,  1956,  to  the  time  of  the  fire,  when  the  inventory 
would  not  have  exceeded  $28,080  as  contrasted  with 
the  prior  claim  of  $63,549.54  (Witness  Russell  M. 
Stearns). 


VI.  IN  ALLOWINa  WITNESS  DAYTON  MURRAY,  JR.,  ON  DIRECT 
EXAMINATION  BY  APPELLEE,  TO  TESTIFY: 

A.  As  to  discussions  hehveen  H.  D.  Jensen  and 
W.  A.  Threlkeld.  From  discussions  with  H.  D.  Jen- 
sen and  W.  A.  Threlkeld,  the  then  owner  of  Dayton 
Murray  Truck  Sales,  that  on  January  1,  1956,  Threl- 
keld agreed  to  accept  and  allow  $7,500  for  said  port- 
able sawmill  as  a  trade  in  for  a  used  truck  and  trailer 
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(336).  Appellant  objected  on  the  groimds  of  hearsay, 
as  follows: 

"Q.  Do  you  have  any  personal  knowledge  of 
the  transaction  at  all,  have  you  ever  discussed  it 
with  the  officials  of  the  company? 

A.  I  have  no  direct  knowledge  of  the  trans- 
action. I  have  knowledge  of  it  from  discussions 
with  Mr.  Harold  Dee  Jensen  and  with  Mr.  Threl- 
keld  who  was  the  previous  Manager  of  Dayton 
Murray  Truck  Sales. 

Q.  Arid  those  discussions  concerning  this 
transaction  were  in  the  course  of  conduct  of  busi- 
ness of  Dayton  Murray  Truck  Sales'? 

A.    Yes,  that's  correct. 

Q.  Now  just  what  was  that  transaction,  Mr. 
Murray?" 

''Mr.  Castro.  The  following  objection.  Your 
Honor,  we  would  ask  for  the  Court  to  rule  on. 

The  following  appears  in  the  deposition  and 
was  read  silently  by  the  Court: 

'Mr.  Castro.  (Inter 'g).  Object  to  the  ques- 
tion on  the  groimds  the  witness  has  stated  he  has 
no  personal  knowledge  on  the  subject  matter.  He 
has  testified  he  has  possession  of  two  dociunents, 
and  any  other  information  he  has  is  purely  hear- 
say (336). 

Mr.  Hilger.  As  a  result  of  the  discussions  that 
you  have  had  m  the  course  of  the  conduct  of  busi- 
ness of  Dayton  Murray  Truck  Sales,  state  yoiu' 
knowledge  of  this  situation. 

Mr.  Castro.  Object  to  it  as  incompetent,  irrele- 
vant and  immaterial,  calling  for  hearsay.  The  wit- 
ness has  testified  he  has  no  personal  knowledge  of 
the  transaction. 

Mr.  Hilger.     Please  answer  the  question. 
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The  Witness.  From  the  examination  of  the 
records  of  the  Dayton  Murray  Truck  Sales 

Mr.  Castro.  (Int'g).  The  question  didn't 
call  for  an  examination  of  the  records  of  Dayton 
Murray  Truck  Sales,  it  called  for  your  knowledge 
based  upon  your  discussions  had  in  the  course  and 
conduct  of  business  of  Dayton  Murray  Truck 
Sales. 

The  Witness.  My  knowledge  based  on  my  dis- 
cussions of  the 

Mr.  Castro.  (Int'g).  Same  objection  to  it, 
same  objection  that  has  been  previously  made, 
hearsay  and  the  mtness  has  stated  he  has  no  per- 
sonal knowledge  of  the  transaction. 

The  Witness.  May  I  answer  the  question, 
Coimsel  ? 

Mr.  Hilger.     Yes. ' 

The  Court.     I  will  overrule  the  objection. 

Mr.  Hilger.  Thank  you,  your  Honor.  I  believe 
the  question  is  finally  answered  on  page  9.  May 
I  begin  the  reading  there : 

'A.  My  discussions  wath  Mr.  Harold  Dee  Jen- 
sen (337)  and  with  Mr.  Threlkeld  who  was  the 
then  Manager  of  the  Dayton  Murray  Truck  Sales 
at  the  time  of  this  transaction  and  from  the  docu- 
ments of  Dayton  Murray  Truck  Sales,  Dayton 
Murray  Truck  Sales  sold  a  nine  seventy-four 
series  Diesel  truck  to  the  Eureka  Lumber  Com- 
pany on  January  1,  1956,  at  least  that's  the  date 
of  the  invoice.  As  a  down  payment  to  Dayton 
Murray  Truck  Sales  they  took  a  two  seventy-five 
Cummings  Diesel  engine  in  a  portable  sawmill  and 
credited  four  thousand  dollars  on  the  purchase 
price  of  the  truck  and  agreed  mth  Eureka  Lum- 
ber Company  to  give  them  an  additional  thirty 
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five  himdred  dollar  credit  upon  the  sale  of  this 
resale  by  Dayton  Murray  Truck  Sales  of  this 
sawmill  unit  or  upon  a  certain  date  which  is  set 
forth  in  the  invoice,  whichever  first  occurred.  I 
believe  it  was  approximately  six  months  after 
the  date  of  the  transaction. 

Mr.  Hilger.  Now  you  have  testified  that  in 
your  official  capacity  you  have  custody  of  the  rec- 
ords and  documents  of  the  Dayton  Murray  Truck 
Sales? 

A.     That's  correct.'"  (338). 

B.  As  to  the  meaning  of  a  figure  of  $4,000.00  on  an 
alleged  carbon  copy  of  the  invoice  covering  the  ''trade 
in"  on  the  used  truck  and  trailer  (340),  Appellant 
objected  as  follows: 

^'  'Q.  What  does  that  figm^e,  that  four  thou- 
sand dollar  figure  represent?' 

Mr,  Castro.  I  stand  on  the  objection  made  at 
that  time. 

The  following  appears  in  the  deposition  and 
was  read  silently  by  the  Court : 

'Mr.  Castro.  I  object  on  the  gromids  it's  irrel- 
evant, incompetent  and  immaterial.  The  witness 
has  already  testified  and  my  examination  shows 
that  he  has  no  personal  knowledge  concerning 
this  transaction,  and  the  dociunent  is  the  best 
evidence  of  what  it  states,  and  the  original  of  the 
document  would  constitute  the  best  evidence.' 

The  Court.  It  is  taking  an  awful  long  time  to 
prove  a  simple  transaction,  the  purchase  of  a 
truck.  I  will  overrule  the  objection. 

Mr.  Hilger.  I  think  we  can  skip  all  the  voir 
dire,  then,  and  get  do^vn  to  the  answer  to  the 
question,  which  begins  on  page  16,  line  2 : 
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'A.  The  four  thousand  dollar  figure  reflects  a 
(340)  credit  on  the  purchase  price  given  to  Eu- 
reka Lumber  Company  by  Dayton  Murray  Truck 
Sales  on  the  trade-in  of  this  portable  sawmill  de- 
scribed in  the  document. 

Q.  Now  in  the  ordinaiy  course  of  conduct  of 
Dayton  Murray  Truck  Sales  business  where  is  the 
original  invoice  sent? 

A.  The  original  invoice  would  have  undoubt- 
edly been  sent  to  the  purchaser. 

Q.  Is  the  original  of  that  invoice  that  you 
have  there  marked  Defendant's  A  for  identifica- 
tion, is  the  original  of  that  dociunent  in  the  rec- 
ords of  the  Dayton  Murray  Truck  Sales  1 

A.     No,  it  is  not.'  "  (340-341). 

C.  As  to  whether  there  was  a  $3,500.00  credit  in 
addition  to  said  $4,000.00  (342),  Appellant  objected 
as  follows: 

"Q.  And  that  thirty-five  himdred  dollars 
would  be  an — in  addition  to  the  four  thousand 
dollars  item  that  you  previously  testified  con- 
cerning?" 

"Mr.  Castro.     I  stand  on  that  objection. 

The  following  appears  in  the  deposition  and 
was  read  silently  by  the  Court: 

Mr.  Castro.  Objected  to  as  incompetent,  ir- 
relevant, and  immaterial,  no  identification  as  to 
who  made  that  notation  that  you  are  referring  to. 
It's  not  part  of  the  original  document,  that's 
obvious. 

The  Witness.  YMAC  is  Yellow  Manufactur- 
ing Acceptance  Corporation  which  is  the  finance 
corporation   for   General   Motors   truck   dealers. 
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They  finance  the  sales  of  equipment.  Contracts 
are  assigned  to  TMAC  by  the  dealer  making  the 
contract.  The  (342)  significance  of  the  notation 
here  is  that  that  represents  the 

Mr.  Castro  (Int'g).  Jnst  a  moment.  He  asked 
you  what  the  initials  stood  for. 

Mr.  Hilger.  I'll  at  this  time  ask  you  the  sig- 
nificance of  the  notation. 

Mr.  Castro.  Objected  to  as  incompetent,  irrele- 
vant and  inmiaterial,  calling  for  an  opinion  and 
conclusion  of  the  witness  and  not  for  a  fact. 

Mr.  Hilger.    Would  you  answer  that? 

The  Witness.  The  significance  of  the  state- 
ment on  the  invoice  is  the  thirty-five  himdred  dol- 
lars listed  is  additional  credit  due  YISIAC,  repre- 
sents the  balance  of  the  credit  on  the  purchase 
price  that  was  given  for  the  trade-in  of  the  port- 
able sawmill. 

Q.  That  would  be  the  purchase  price  paid  by 
Dayton  Murray  Truck  Sales  for  the  portable  saw- 
mill? 

A.     That's  correct. 

Q.     To  Eureka  Lmnber  Company? 

A.     That's  correct. 

Q.  And  that  thirty-five  hundred  dollars  would 
be  an — in  addition  to  the  four  thousand  dollar 
item  that  you  previously  testified  concerning? 

jMr.  Castro.     Same  objection. 

The  Witness.     That's  correct. 

Mr.  Castro.  Same  objection  to  this  line  of 
questions,  Comisel,  he  has  no  personal  knowledge 
of  the  transaction." 

''The  Court.  Overruled. 

Mr.  Hilger.     Then  your  answer  is  yes? 

The  Witness.     My  answer  is  yes."   (342-344). 
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Vn.  IN  ADMITTING  IN  EVIDENCE  THE  ALLEGED  CARBON 
COPY  OF  SAID  "TRADE  IN"  INVOICE  AS  EX.  20  (344-345). 

Appellant  objected  to  the  document  as  follows: 

"Mr.  Hilger.  At  this  time  I  will  offer  both  the 
bill  of  sale  and  the  invoice  into  evidence  as  Plain- 
tiff's  next  in  order. 

The  Court.  There  are  docimients  that  are  at- 
tached here. 

Mr.  Hilger.     Yes,  Your  Honor. 

Mr.  Castro.  I  object  to  the  invoice  on  the 
ground  it  is  not  the  best  evidence  of  the  trans- 
action, Your  Honor. 

The  Court.  You  are  making  an  objection  to 
the  document? 

Mr.  Castro.  Yes,  the  copy  which  was  used  of 
the  invoice. 

The  Court.  I  will  overrule  the  objection.  You 
want  them  marked  one  exhibit"? 

Mr.  Hilger.  They  may  be  marked  as  one  ex- 
hibit. (The  bill  of  sale  and  the  invoice  were 
thereupon  received  in  evidence  and  marked  Plain- 
tiff's Exhibit  20.)"    (344-5). 


I 


Vni.  REFUSAL  TO  ADMIT  IN  EVIDENCE  WRITTEN  AGREE- 
MENT WHEREBY  H.  D.  JENSEN  RELEASED  HIS  INTEREST 
IN  THE  SAWMILL  ON  HANSON  ROAD. 

During  the  cross-examination  of  Appellee,  Appel- 
lant offered  in  evidence  a  written  agreement  between 
Appellee,  H.  D.  Jensen  and  others,  whereby  the  Eu- 
reka Lumber  Company  was  taken  in  Appellee's  name, 
to  which  the  trial  Court  sustained  Appellee's  objec- 
tions : 

"Mr.  Hilger.     I  object  to  this  as  incompetent, 
irrelevant  and  immaterial  to   any  issue  in  this 
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case.  It  does  not  show  who  was  acquiring,  who 
was  transferring.  It  is  nothing  in  the  world  but 
a  mutual  release. 

Mr.  Castro.     I  offer  the  document. 

Mr.  Hilger.  I  have  no  objection  to  the  authen- 
ticity of  the  document,  Your  Honor.  It  is  just 
that  it  is  immaterial  and  incompetent  to  prove 
anything  that  is  in  issue  in  this  case. 

The  Court.  It  seems  to  have  been  drawn  up 
by  attorneys,  but  I  have  some  difficulty  in  under- 
standing it. 

Mr.  Hilger.     It  was  not  our  office.  Your  Honor. 

The  Court.  Apparently  it  was  a  1953  trans- 
action. I  will  sustain  the  objection  on  the  ground 
it  is  too  remote  to  this  controversy.  I  think  we 
have  enough  to  do  to  try  the  problem  of  the  claim 
here  in  1956. 

Mr.  Castro.  May  we  have  it  marked  for  iden- 
tification? 

The  Court.     Certainly. 

(The  document  referred  to  was  thereupon 
marked  Defendant's  Exhibit  J  for  identifica- 
tion.)" (229). 

This  document  was  material  as  to  H.  D.  Jensen's 
interest  in  the  insured  policy. 


IX.  IN  INSTRUCTING  THE  JURY  THAT  APPELLANT  WAS  RE- 
QUIRED TO  PROVE  THAT  APPELLEE  "WILFULLY"  FAILED 
TO  PRODUCE  RECORDS,  OTHERWISE  THE  FAILURE  TO 
PRODUCE  WAS  NOT  A  DEFENSE. 

Such  instruction  read: 

"The  defendant  claims  that  the  plaintiff  has  not 
complied  with  the  policy  of  insurance  by  not  pro- 
ducing all  records  which  the  defendant  demanded, 
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and  thereby  has  debarred  himself  from  recovery 
in  this  action.  Whether  or  not  the  plaintiff  has  so 
complied  with  the  policy  is  a  question  of  fact  for 
you  to  determine  from  all  the  facts  and  circiun- 
stances  disclosed  by  the  evidence.  If  you  find  that 
the  plaintiff  substantially  and  willfully  failed  to 
produce  material  records  within  his  power  to 
produce,  then  you  may  find  for  the  defendant; 
otherwise  not.  Stated  somewhat  differently  and 
on  the  other  side,  as  it  were,  you  should  not  find 
in  favor  of  the  defendant  on  this  issue  unless  you 
are  convinced  by  a  preponderance  of  e\ddence 
that  the  plaintiff  willfully  failed  to  produce  rec- 
ords which  were  material  to  his  claim  of  loss  and 
within  his  power  to  produce.  The  defendant  has 
the  burden  of  proving  such  failure  on  the  part 
of  the  plaintiff.  I  mean  by  that  the  defendant  has 
the  burden  of  proving  that  the  plaintiff  has  sub- 
stantially and  willfully  failed  to  produce  records 
withiii  his  power  to  produce."   (Emphasis  added.) 

Appellant  objected  to  the  question  upon  the  ground 
that  Appellant  was  not  required  to  prove  it  was  a 
"wilful  failure",  but  Appellee  was  required  to  prove 
performance  of  such  condition  (594-595). 


X.  IN  FAILINa  TO  INSTRUCT  THE  JURY  AS  TO  THE  FRAUD  OR 
CONCEALMENT  PROVISIONS  OF  THE  POLICY  (Proposed  In- 
struction Nos.  8,  18,  19,  21). 

Appellant's  proposed  Instruction  No.  8  read  (26) : 
"Policy  Void  for  Concealment  or  Fraud 
The  California  standard  fire  policy  jjrovides: 
This  entire  policy  shall  be  void  if,  whether  before 
or  after  a  loss,  the  insured  has  wilfully  concealed 
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or  misrepresented  any  material  fact  or  circum- 
stances concerning  this  insurance  or  the  subject 
thereof,  or  the  interest  of  the  insured  therein,  or 
in  case  of  any  fraud  or  false  swearing  by  the  in- 
sured relating  thereto." 

Appellant's  Proposed  Instruction  No.  18  read  (30)  : 
' '  Concealment — Definition 

Neglect  to  communicate  that  which  an  insured 
knows  and  ought  to  conmiimicate  to  an  insurer  is 
concealment. 
See:  Insurance  Code  330." 

Appellant's  Proposed  Instruction  No.  19  read  (30)  : 
' '  Concealment — Intent 

A  concealment  of  fact,  whether  intentional  or  un- 
intentional, which  is  material  to  the  risk  voids 
the  policy.  The  presence  of  an  attempt  to  deceive 
is  not  required  to  void  the  policy. 
Grates  V.  General  Casualty  Co.  of  America  (1941 
9th  Cir.)  120  Fed  2d  925,  927;  Hogel  &  Co.  v. 
U.  S.  Fidelity  &  Guarantee  Co.  (1939)  35  C.  A. 
2d  171,  181;  94  P  2d  1046." 

Appellant's  Proposed  Instruction  No.  21  read  (31)  : 
' '  Concealment — Materiality 

Materiality  is  to  be  determined  not  by  the  event, 
but  solely  by  the  probable  and  reasonable  influ- 
ence of  the  facts  upon  the  party  to  whom  the 
communication  is  due,  in  forming  his  estimate  of 
the  disadvantages  of  the  proposed  contracts  for 
making  his  inquiries. 
Insurance  Code  334." 
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Appellant  objected  to  the  failure  to  instruct  on  such 
subjects  by  calling  the  omission  to  the  Court's  atten- 
tion as  follows  (596) : 

''The  Court.  Do  I  understand,  so  your  record 
may  be  complete,  you  are  excepting  for  failure  to 
give  those  instructions? 

Mr.  Castro.     That  I  am  now  noting. 
The  Court.     Because,  you  see,  I  will  file  your 
proposed  instructions  so  that  your  reference  to 
them   by  number  would   be   identifiable"    (596) 

"Instruction  niunber  eight,  relating  to  conceal- 
ment and  fraud  as  defined  by  the  policy."    (597) 

"Instruction  number  eighteen,  defining  what  is 

meant  by  the  term  'Concealment'. 

Instruction   number   nineteen   dealing   wdth   the 

elements  of  intent  and  concealment. 

Instruction  number  twenty-one,  dealing  with  the 

elements  of  materiality  and  the  concealment  ..." 

(597) 

"The  Court.  Very  well.  All  the  exceptions  will 
be  noted.  Will  you  bring  the  jury  back  and  I 
will  instruct  them  about  the  welder." 


XL  m  FAILING  TO  INSTRUCT  THE  JURY  AS  TO  THE  DEFENSES 
OF  FRAUD  OR  CONCEALMENT  RELATING-  TO  APPELLEE'S 
KNOWLEDGE  OF  FIRE'S  ORIGIN  (Proposed  Instruction  No.  24). 

Appellant's  Proposed  Instruction  No.  24  read  (32)  : 
"Burden  of  Proving  Concealment,  Fraud  or  Ar- 
son. 

While  the  burden  of  proving  concealment,  mis- 
representation or  fraud  on  the  part  of  the  plain- 
tiff to  void  such  policy  is  upon  the  defendant,  the 
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law  does  not  require  demonstration,  that  is,  such 
degree  of  proof  as,  excluding  possibility  of  error, 
produces  absolute  certainty,  because  such  proof 
is  rarely  possible,  as  concealment,  misrepresenta- 
tion, or  fraud  are  usually  planned  and  executed 
with  stealth  and  secrecy.  In  a  civil  action  it  is 
proper  to  find  that  defendant  has  succeeded  in 
carrying  its  burden  of  proof  on  the  issue  of  con- 
cealment, misrepresentation  or  fraud  if  the  evi- 
dence favoring  their  side  of  the  question  is  more 
convincing  than  that  tending  to  support  the  con- 
trary side,  and  if  it  causes  you  to  believe  that  on 
that  issue  the  probability  of  truth  favors  the  de- 
fendant. 

Concealment,  misrepresentation  or  fraud  as  to 
the  origin  of  a  fire  is  provable  by  circumstantial 
evidence,  that  is,  by  inference  reasonably  de- 
ducible  from  facts  proven,  and  this  is  so  because 
the  law  recognizes  the  intrinsic  difficulty  of  estab- 
lishing such  a  concealment,  misrepresentation  or 
fraud  by  direct  evidence,  as  a  person  who  sets  a 
fire  to  a  building  usually  plans  and  executes  his 
plan  with  stealth  and  secrecy.  Consequently  all  of 
the  circumstances  preceding  and  surrounding  the 
origin  of  the  fire  of  June  25,  1956,  as  well  as  the 
aftermath  to  the  fire,  may  be  considered  by  you 
in  determining  whether  plaintiff  has  wilfully  con- 
cealed, misrepresented  or  committed  any  fraud 
concerning  this  fire." 

Appellant  objected  to  the  failure  to  instruct  on  such 
subjects  by  calling  the  omissions  to  the  Court's  atten- 
tion at  the  close  of  the  instructions  (597)  : 

'',  .  .  Instruction  niunber  twenty-four,  relating 
to  the  use  of  circumstantial  evidence  in  fraud, 
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misrepresentation  and  the  concealment.  I  believe 
that  covers  each  of  the  matters  that  I  have  in 
mind,  your  Honor  ..."  (597) 

A.    Failure  to  instruct  jury  as  to  whether  fraud  of  employee  im- 
putable to  employer. 

Later,  during  its  deliberations,  the  jury  requested 
the  Court  .  .  .  * 'further  instructions  on  the  term 
'Fraud'  in  relation  to  employer  and  employee.";  and 
the  jury  amplified  such  request  by  the  following  state- 
ment (598-600)  : 

"Is  employer  responsible  for  possible  misstate- 
ments or  fraud  of  an  employee  on  his  statement 
or  document  if  the  employer  signs  the  docu- 
ment f'  (600) 

The  Court  replied  to  the  jury  that,  the  interroga- 
tory related  to  an  abstract  question  of  law  and  he  was 
imable  to  answer  it.  No  fui-tlier  objection  was  made 
to  the  Court's  refusal  to  instruct  on  the  subject  of 
fraud,  because  the  Court  did  not  give  Coimsel  an  op- 
portunity to  object  (600-601)  : 

"The  Court.  Members  of  the  jury,  with  re- 
spect to  the  inquiry  which  you  have  made,  'Is 
employer  responsible  for  possible  misstatement 
or  fraud  of  employee  on  a  statement  or  docu- 
ment if  the  employer  signs  the  document, '  I  must 
say  to  you  that  I  am  unable  to  answer  that  ques- 
tion. That  is  an  abstract  question  of  law  and  it 
could  not  be  answered  by  any  Judge  in  my 
opinion  without  reference  to  the  particular  facts 
and  circumstances.  I  do  not  know  what  the  jury 
has  in  mind  with  respect  to  the  matter,  and  I 
will  go  no  further  than  to  say  that  the  Court  is 
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unable  to  give  you  any  ad^dce  on  an  abstract 
principle  of  law,  because  there  may  be  a  dozen 
cases  in  which  there  might  be  responsibility  and 
there  might  be  another  dozen  cases  in  which 
there  might  not  be  responsibility.  Each  case 
would  stand  or  fall  on  its  own,  and  I  am  not  in  a 
position  to  give  you  an  instruction  on  some  ab- 
stract principal  of  law  such  as  that.  You  will 
have  to  work  out  your  conclusion  on  the  basis  of 
the  instructions  which  I  have  heretofore  given 

you." 


Xn.  m  FAILING  TO  INSTRUCT  THE  JURY  AS  TO  APPELLEE'S 
DUTY  TO  COMPLY  WITH  THE  POLICY  REQUIREMENTS 
AND  APPELLANT'S  RIGHT  TO  EXAMINATION  UNDER 
OATH  (Proposed  Instructions  Nos.  3,  5  and  4). 

Appellant's  proposed  instruction  No.  3  read  (24)  : 
"Compliance  With  Conditions  Precedent  Re- 
quired 

The  standard  California  fire  insurance  policy 
provides  that: 

*No  suit  or  action  on  this  policy  for  the  recovery 
of  any  claim  shall  be  sustainable  in  any  court  of 
law  or  equity  miless  all  the  requirements  of  this 
policy  will  have  been  complied  with,  *  *  * ' 

In  its  answer,  defendant  has  set  forth  that  plain- 
tiff did  not  comply  with  the  following  require- 
ments of  the  standard  California  fire  insurance 
policy  in  that  such  policy  pro^ddes  as  follows: 
'The  insured,  as  often  as  may  be  reasonably  re- 
quired shall  exhibit  to  any  jDerson  designated  by 
tliis  company  all  that  remains  of  any  property 
herein  described,  and  submit  to  examinations 
mider  oath  by  any  person  named  by  this  com- 
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pany,  and  subscribe  the  same;  and,  as  often  as 
may  be  reasonably  required,  shall  produce  for  ex- 
amination all  books  of  account,  bills,  invoices  and 
other  vouchers,  or  certified  copies  thereof  if 
originals  be  lost,  at  such  reasonable  time  and 
place  as  may  be  designated  by  this  company  or 
its  representatives,  and  shall  permit  extracts  and 
copies  thereof  to  be  made.' 

When  an  insured  has  failed  to  comply  with  the 
requirements  of  the  policy  which  require  him  to 
produce  said  bills,  invoices  and  other  vouchers, 
or  copies  thereof  if  the  originals  be  lost  or  fail 
to  submit  to  an  examination  under  oath,  the 
failure  either  to  produce  such  dociunents  or  sub- 
mit to  such  Examination  Under  Oath  constitutes 
a  complete  defense  to  any  action  on  the  policy. 
.  .  .  Authorities  cited.  ..." 

Appellant's  proposed  instruction  No.  5  read  (26) : 
"Meaning  of 'Shall' 

As  used  in  the  Insurance  Code  of  the  State  of 
California,  and  in  the  parts  of  the  policy  that  are 
hereafter  read  to  you  in  my  instiiictions,  the  word 
'shall'  is  mandatory  imless  otherwise  apparent 
from  the  context.  .  .  .  Authorities  cited.  ..." 

Appellant's  proposed  instruction  No.  4  read  (25-26)  : 

"Burden  of  Proof 

An  insurer  is  not  liable  except  upon  proof  that 
the  loss  has  occurred  within  the  terms  of  the 
policy  and  the  burden  of  proof  is  upon  the  in- 
sured to  prove  that  he  has  performed  the  condi- 
tions of  the  policy.  .  .  .  Authorities  cited.  ..." 

The  following  objection  to  the  failure  to  instruct  on 
such  subjects  was  made   (596) : 
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of  the  fire,  the  failure  to  produce  books  and  records, 
the  incendiary  fire  and  the  conspiracy  to  defraud 
Appellant  by  setting  the  fire  and  filing  and  swearing 
to  a  false  proof  of  loss. 

While  there  is  real  evidence  as  to  what  was  used 
to  cause  the  fire  and  its  rapid  spread,  there  is  no 
direct  evidence  showing  the  exact  method  by  which 
the  fire  was  started,  but  these  circumstances  show  the 
fire  was  of  incendiary  origin:  it  originated  at  floor 
level  inside  a  locked  building  in  a  stock  storage  room, 
where  the  floor  showed  evidence  of  inflammable  fluid 
having  been  applied  to  the  floor;  and  the  firemen 
found  an  open  container  with  an  odor  of  diesel  fluid 
there,  as  well  as  a  gasoline  drum  with  a  pump  loosely 
affixed,  peiTXiitting  fumes  to  escape.  This  storage 
room  was  not  normally  used  to  store  either  diesel 
or  gasoline.  Also,  containers  and  a  rag  were  found 
in  lumber  debris,  where  they  would  not  ordinarily  be 
placed.  H.  D.  Jensen  was  alone  in  the  building  ap- 
proximately 10-12  minutes  before  the  flre  was  dis- 
covered; and  he  was  observed  fleeing  from  the  build- 
ing after  the  fire  originated  and  before  the  alarm 
sounded  at  12:21  P.M. 

A  false  Proof  of  Loss  was  executed  by  Appellee 
claiming  he  had  no  knowledge  of  the  origin  of  the 
fire  and  grossly  exaggerating  inventory  and  the  "out 
of  sight"  loss.  Employees  familiar  with  the  storage 
area  contradicted  Appellee. 

Appellee  and  H.  D.  Jensen  had  a  fijiancial  motive 
to  conspire  to  defraud  Appellant.  The  Court  excluded 
evidence   offered  to   show  financial  motive   such  as 
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creditors  pressing  for  pajnnents  on  delinquent  ac- 
counts, dishonored  checks,  and  the  general  inability 
to  meet  current  obligations  of  the  business. 

The  conspiracy  to  defraud  Aj^pellant  by  setting  said 
fire  and  filing  said  Proof  of  Loss  was  shown  by  the 
relationships  of  Appellee  and  H.  D.  Jensen,  the  acts 
done  by  them,  the  circumstances  surrounding  the  fire, 
the  Proof  of  Loss,  and  the  failure  to  produce  invoices 
or  submit  H.  D.  Jensen  to  an  Examination  Under 
Oath. 

Appellee  breached  conditions  of  the  policy  when  he 
declined  to  produce  books,  invoices,  or  copies  thereof, 
and  to  submit  H.  D.  Jensen  to  an  Examination  Under 
Oath.  Proper  written  requests  were  made  for  the 
production  of  such  books,  invoices  and  the  examina- 
tion of  H.  D.  Jensen,  but  the  requests  were  not  met. 

Appellant's  Motions  for  a  directed  verdict  and 
Judgment  N.O.V.  on  the  ground  that  Appellee  had 
not  complied  with  the  policy  conditions  should  have 
been  granted,  because  the  burden  was  upon  Appellee 
to  prove  that  he  complied  with  the  conditions  of  the 
policy,  which  he  did  not  do. 

Appellant's  motion,  in  the  alternative,  for  a  new 
trial  should  have  been  granted  because  of  the  sub- 
stantial evidence  showing  the  origin  of  the  fire  was 
incendiary  and  connecting  H.  D.  Jensen  and  Appellee 
to  such  origin,  the  erroneous  rulings  on  the  admission 
of  evidence  relating  to  motive,  hearsay  testimony  and 
secondary  evidence,  compliance  with  the  requirements 
of  the  policy,  the  erroneous  instructions  on  the  bur- 
den of  proof  on  Appellant  and  the  refusal  to  instruct 
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the  Jury  on  the  issues  of  fraud,  conceahnent,  incen- 
diary fire,  conspiracy  and  the  requirements  of  the 
policy. 


ARGUMENT. 
I.     CALIFORNIA  RULE  OF  LAW  APPLICABLE. 

In  diversity  of  citizenship  cases  involving  an  in- 
surance policy,  questions  of  burden  of  proof,  pre- 
sumptions, sufficiency  of  evidence  and  the  interpre- 
tation of  rights  and  obligations  imder  a  policy  are 
matters  of  substantive  law  in  which  it  is  the  duty  of 
the  trial  Court  to  apply  the  State  rule, 

Erie  Railroad   Co.   v.   Tompkins    (1938),   304 

U.S.  64,  58  S.  Ct.  817,  82  L.  Ed.  1188; 
Palmer  v.  Hoffman  (1943),  318  U.S.  109,  63 

S.  Ct.  477,  87  L.  Ed.  645; 
Van  Meter  v.  Franklin  Fire  Ins.  Co.  (1947  Cr. 

9),  164  F.  (2d)  325; 
Hyland  v.  Miller  Nat.  Ins.  Co.   (1947  Cr.  9), 
91  F.  2d  735,  737. 

A.    California  Rule  on  Motions  for  Directed  Verdict  and  Judg- 
ment Non  Obstante  Veredicto. 

Since  taking  the  issues  of  fraud,  concealment,  con- 
spiracy to  defraud  by  a  false  proof  of  loss  or  an  in- 
cendiary fire  from  the  Jury  was,  in  effect,  a  directed 
verdict  on  such  issues  for  Appellee  and  third  party 
defendant  H.  D.  Jensen,  (See:  TJmsted  v.  Sco field 
Eng.  Const.  Co.  (1928),  203  Cal.  224,  226,  263  P.  799) 
the  following  principles  recognized  by  California  in 
determining  whether  motions  for  directed  verdict  are 
applicable : 
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(a)  "Unless  it  can  be  said  that,  as  a  matter  of 
law,  no  other  reasonable  conclusion  was  legally 
deductible  from  the  evidence,  and  that  any  other 
holding  would  be  so  lacking  in  evidentiary  sup- 
port that  an  appellate  court  would  be  impelled  to 
reverse  it  upon  appeal,  or  a  trial  court  to  set  it 
aside,  it  must  be  held  that  the  court  erred  in  tak- 
ing the  case  from  the  jury  and  itself  rendering 
the  decision."  (p.  228.) 

Umsted  v.  Scofield  Eng.  Const.  Co.  (1928),  203 
Cal.  224,  226,  228,  263  Pac.  799. 

(b)     In  Singleton  v.  Hartford  Fire  Ins.  Co.  (1930), 
105  Cal.App.  320,  326,  287  P.  529,  the  Court  stated: 

"The  foregoing  state  of  the  record  conclusively 
indicates  that  the  issues  as  to  the  cause  of  the  fire 
and  respecting  the  alleged  fraudulent  misrepre- 
sentation as  to  the  personal  property  which  was 
claimed  to  have  been  destroyed  by  fire,  should 
have  been  submitted  to  the  juiy.  The  liability  of 
the  insurance  company  depended  upon  the  solu- 
tion of  these  questions. 

A  direction  to  the  jury  to  render  a  verdict  on  a 
question  of  fact,  where  there  is  substantial  evi- 
dence to  justify  a  contrary  decision  thereon,  is  an 
invasion  of  the  province  of  the  jury  and  in  con- 
flict with  the  constitutional  inhibition  against  a 
trial  judge  charging  the  jury  on  matters  of  fact. 
(24  Oal.  Jur.  916,  sec.  164;  Umsted  v.  Scofield 
Eng.  Const.  Co.,  203  Cal.  224  (263  P.  799).) 
Upon  a  motion  for  a  directed  verdict  every  rea- 
sonable inference  made  from  the  evidence  should 
be  resolved  in  favor  of  the  party  against  whom 
the  application  is  made.  When  reasonable  minds 
may  differ  as  to  the  effect  of  the  evidence  upon 
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the  solution  of  an  issue  of  fact,  the  application 
to  direct  a  verdict  should  be  denied.  (Boyle  v. 
Coast  Imp.  Co.,  27  Cal.  App.  714  (151  P.  25)  ; 
Robertson  v.  Weingart,  91  Cal.  App.  715,  726 
(267  Pac.  741)  ;  33  C.J.  130,  sec.  863.)  From  time 
immemorial  the  courts  have  jealously  guarded 
the  rights  of  juries  to  pass  upon  facts.  An  appli- 
cation to  direct  a  verdict  upon  facts  should  be 
granted  with  caution  and  only  when  it  is  clear 
there  is  no  substantial  e^ddence  to  support  a  con- 
trary finding.  In  the  present  case  it  may  not  rea- 
sonably be  said  there  is  no  substantial  evidence 
to  support  the  appellant's  contentions  that  (1) 
the  fire  was  of  incendiary  origin  and,  (2)  false 
statements  of  the  property  alleged  to  have  been 
lost  were  wilfully  made.  These  were  questions  for 
the  jury  to  determine.  This  evidence  was  ma- 
terial. 

Under  the  provisions  of  the  policy  in  the  pres- 
ent case,  wilful  destruction  of  the  property  on  the 
part  of  the  insured,  or  wilful  and  false  state- 
ments made  by  him  on  his  proof  of  loss  with 
intent  to  defraud  the  insurance  company,  will 
totally  avoid  the  policy  and  relieve  the  insurer 
from  all  liability  thereimder.  (Pedrotti  v.  Ameri- 
can Nat.  Fire  Ins.  Co.,  90  Cal.  App.  668  (266 
Pac.  376)  ;  33  C.J.  19,  sec.  667 ;  6  Cooley's  Briefs 
on  Insurance,  p.  4938;  7  Cooley's  Briefs  on  In- 
surance, p.  5858.) 

The  judgment  is  reversed."    (P.  326.) 

B.    Fraud,  Conspiracy  to  Defraud  by  an  Incendiary  Fire  or  False 
Proof  Are  Provable  by  Circumstantial  Evidence. 

In  a  civil  action,  a  conspiracy,  fraud  or  an  incen- 
diary fire  is  each  provable  by  circumstantial  evidence : 
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(1)  Incendiary  fire: 

People  V.  Hays   (1950),  101  C.A.2d  305,  311, 

225  P.2d  600; 
People  V.  Freemayi  (1955),  135  C.A.2d  11,  15, 

286  P.2d  565; 
People  V.  Kessler  (1944),  62  C.A.2d  817,  823, 

145  P.2d  656. 

(2)  Conspiracy  to  defraud: 

Johnstone  v.  Morris  (1930),  210  Cal.  580,  590, 

292  P.  970; 
Dandim  v.  Dandim  (1953),  120  C.A.2d  211,  214, 

260  P.2d  1033. 

(3)  Fraud: 

Newman  v.  Fireman's  his.  Co.  (1944),  67  C.A. 

2d  386,  399,  154  P.2d  451 ; 
Bohn  V.  Watson  (1954),  130  C.A.2d  24,  33,  278 

P.2d454; 
Stevens  v.  Curtis  (1953),  122  C.A.2d  30,  35, 
264  P.2d  606. 
While  the  burden  of  pro\ang*  such  defenses  is  on  the 
insurance  company,  it  does  not  have  to  be  proved  be- 
yond "reasonable  doubt"  as  required  in  a  criminal 
prosecution;  but  the  insurance  company  has  met  its 
burden  when  any  of  said  defenses  is  established  by  a 
preponderance  of  the  evidence,  because  it  is  a  civil 
case. 

Sec.  2061  (5),C.C.P.; 

Treadwell  v.  Nickel  (1924),  194  Cal.  243,  260, 

228  P.  25 ; 
Singleton  v.  Hartford  Ins.  Co.  (1930),  105  Cal. 
App.  320,  326,  287  P.  529. 
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n.     EVIDENCE  WAS  LEGALLY  SUFFICIENT  TO 
ESTABLISH  INCENDIARY  FIRE. 

Shortly,  before  12:21  P.M.,  on  Monday,  June  25, 
1956,  a  fire  occurred  inside  a  two  story  frame  build- 
ing, occupied  by  Eureka  Lumber  Company,  at  the 
NW  corner  of  Third  and  Commercial  Streets,  Eureka, 
California,  damaging  certain  personal  property  (407-8, 
Ex.  ''A",  49,  431). 

A.    Description  of  Building. 

It  fronted  92  feet  from  east  to  west  along  the 
north  side  of  3rd  Street;  and  it  was  100  feet  long 
from  south  to  north.  The  west  %  of  the  building  was 
an  open  shed  area  with  a  dirt  floor.  The  east  %  ^^^  ^ 
wood  floor,  four  main  rooms  on  the  first  floor  and  a 
second  floor  office  and  storage  rooms  (411).  A  wood 
partition,  extending  from  the  ground  to  the  roof  sep- 
arated said  West  and  East  ^2^  of  the  building  (Ex. 
"A"  431,  166).  West  of  the  building  was  an  open 
storage  yard  extending  to  Broadway  (80). 

The  four  rooms  on  the  first  floor  (designated 
Southeast,  "SE";  Southwest,  "SW";  Northwest 
<^NW";  and  Northeast  ''NE",  respectively)  each  was 
approximately  20'  wide  from  East  to  West.  The  SE 
room  was  an  office,  and  a  display  and  retail  sales  area 
with  shelving  along  the  east  and  west  walls  (Photos 
Ex.  a,  V,  W,  P;  413-416,  102)  ;  at  its  East  wall,  a 
loading  door  marked  ''II"  on  Diagram  Ex.  ''A", 
opened  onto  Commercial  Street  (Photo  Ex.  "O",  379- 
380)  ;  at  its  north  wall,  a  door  opened  into  the  NE 
room,  which  was  a  storage  room  (Photo  Ex,  "¥'',  416, 
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101).  At  the  north  end  of  the  NE  room,  door  marked 
"III"  on  Ex.  ''A",  opened  into  an  alley  (240,  410). 
The  SW  room  was  a  storage  area ;  in  it  north  wall,  a 
door  opened  into  the  NW  room,  where  a  Kaiser  auto- 
mobile was  kept  (Ex.  "A",  439,  100).  At  the  north 
end  of  the  NW  room,  a  door  marked  "IV"  on  Ex. 
"A"  opened  into  said  alley  (241). 

There  was  one  front  door  to  said  East  %  of  the 
building,  and  it  was  marked  "I"  on  Ex.  "A"  (240). 
From  3rd  Street,  the  front  door  o]Dened  onto  a  land- 
ing leading  to  the  SE  room  on  the  east  and  to  the  SW 
room  and  a  wooden  stairway  leading  to  the  2nd  floor 
on  the  west. 

There  was  no  door  between  the  first  floor  NE  and 
NW  rooms  or  the  SE  and  SW  rooms  (Ex.  "A"  Dia- 
gram), but  in  the  partition  dividing  the  building  in 
^,  a  door,  marked  "V"  on  Ex.  "A",  opened  from  the 
SW  room  into  the  West  %  of  the  building  (241). 

All  the  outside  doors  marked  II  to  V,  inclusive,  in 
said  East  %  of  the  building,  were  locked  from  the  in- 
side of  the  building,  but  front  door  marked  "I"  open- 
ing onto  3rd  Street  had  an  outside  lock  (239-241). 

The  West  %  of  the  building  was  open  from  the  dirt 
floor  to  the  corrugated  roof,  which  was  supported  by 
exterior  walls,  open  wood  trusses  supported  by  ap- 
proximately eight  6x6"  wood  columns  (Diagram  Ex. 
"A",  392).  At  the  north  wall  of  said  West  1/2  of  the 
building,  two  open  doorways  led  into  said  alley,  and 
at  the  south  wall  two  open  doorways  led  into  3rd 
Street. 
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The  total  dirt  floor  area  was  approximately  2,300 
sq.  feet  (46'x50')  (Ex.  ''A"  Diagram). 

B.    Description  of  Contents  of  West  y<i  of  Building'. 

In  the  southeast  section  of  the  West  ^  of  the  build- 
ing, there  was  a  portable  sawmill  with  a  Diesel  engine, 
but  it  was  not  operated  as  a  sawmill  (150),  The  saw- 
mill was  approximately  40'  long,  extending  from  the 
easterly  open  front  doorway  north  along  said  dividing 
partition  (Ex.  ''C",  149, 145;  Ex.  "D",  "AC",  506-7). 
The  sawmill  was  movable  on  tracks  set  on  12  x  12" 
logs  with  a  log  bumper  at  the  north  and  south  end 
of  the  tracks  (145,  147).  There  was  approximately  a 
4  to  5'  space  between  the  east  edge  of  the  mill  and 
said  dividing  partition  (512  Ex.  "AC",  "AT"). 

On  the  west  side  of  the  mill  and  midway  between 
the  bumpers  the  Diesel  engine  extended  westerly  from 
the  mill  (Ex.  "C",  "D"  and  "AC";  Diagram  Ex. 
"A"). 

Two  days  before  the  fire,  James  Ragsdale  moved  a 
sawmill,  which  he  had  been  constructing  for  several 
weeks,  out  of  the  southwest  section  of  the  West  %  of 
the  building  (86,  355,  370). 

Appellee  claimed  and  testified  that  at  the  time  of 
the  fire,  and  for  more  than  a  month  prior  thereto, 
66,000  board  feet  of  redwood  molding  and  window 
casings  and  35,000  board  feet  of  fence  board  were 
stacked  in  the  following  areas  in  the  West  %  of  the 
building : 

(1)  Along  the  west  wall,  from  the  area  used  by 
Ragsdale  to  the  Northwest  doorway,  extending 
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out  from  the  west  wall  6  to  8  feet  at  an  unknown 
height  (143,  marked  Redwood  on  Ex.  ''A")  ; 

(2)  Along  the  east  wall  between  the  portable 
sawmill  and  the  dividing  partition  of  the  build- 
ing; and,  from  the  north  biunper  of  the  portable 
sawmill  to  the  north  wall  of  the  building; 

(3)  On  top  of  a  platform  of  the  portable  saw- 
mill. 

Such  areas  are  marked  X^  to  X^  on  Ex.  *'A"  (142- 
145,  150-162). « 

C.    Point  of  Origin  of  the  Fire  Was  at  the  Floor  Level  of  the 
SW  Room. 

The  fire  originated  in  the  northerly  portion  of  the 
SW  room  at  floor  level,  where  deep  seated  charring 
of  the  floor  showed  that  an  inflammable  liquid  had 
been  poured  on  the  floor  (431-432,  445-448). 

(1)  Neat  A.  Je^isen/  who  worked  for  the  Com- 
pany before  and  after  the  fire  (393),  was  in  the  front 
ground  floor  office  of  Louis  H.  Hess  at  the  northeast 
comer  of  3rd  and  Commercial  Streets,  when  he  heard 
an  explosion;  and,  looking  out  of  the  west  windows 
of  the  Hess  offi.ce,  he  saw  a  voliune  of  smoke  coming 
out  of  the  Eureka  Lumber  Company  building.  Imme- 
diately, he  ran  to  the  front  door  marked  "I"  of  the 
Company  but  could  not  enter  because  it  was  locked 
(394,  Ex.  T,  397-9).  He  entered  the  front  opening  in 
the  west  I/q  of  the  building,  and  proceeded  to  the 


^Other  employees  contradicted  Appellee:  John  Roberts  (2000  bd. 
ft.)  (355  to  357,  360)  ;  John  E.  Wilson  (368,  370-371)  ;  Ellen  Van 
Harpen  (485,  492-494,  504-505). 

^He  is  not  related  to  Appellee. 
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back  end  of  said  portable  sawmill  to  position  "J"  on 
Diagram  Ex.  ''A".  There  was  no  fire  west  of  the 
partition  dividing  the  east  and  west  %s  of  the  build- 
ing, but  all  the  fire  was  east  of  such  partition  in  the 
southwest  room  (400-402).  Neal  A.  Jensen  hurried 
back  to  the  Hess  office  to  inquire  about  the  fire  de- 
partment, then  returned  to  the  subject  building  and 
entered  the  westerly  front  door,  to  a  jDoint  half  way 
back  in  the  west  l^  of  the  building.  At  this  time  the 
fire  was  breaking  through  the  dividing  partition  at 
the  floor  and  along  the  roof  levels  (402-3,  Photo  Ex. 
''AD"). 

(2)  After  the  loading  door  (''II")  (Ex.  "0")  in 
the  east  wall  of  the  first  floor  southeast  room  was 
forced  open.  Fireman  Orlen  Howard  entered  said 
southeast  room  and  observed  fire  burning  through  the 
westerly  wall  of  said  southeast  room,  just  below  ceil- 
ing level  at  H'  Diagram  Ex.  "A"  from  the  SW  room, 
and  little  spot  fires  were  in  the  ceiling  of  SE  room 
(Elx.  "P").  Then  Howard  proceeded  southerly  to  the 
front  of  the  office  in  the  SW  room  (Photo  Ex.  "G") 
(376,  379-381). 

(3)  After  the  north  door  (III)  in  the  NE  room 
first  floor  was  forced  open.  Fireman  Harold  McBeth 
entered  the  NE  room,  which  was  filled  with  smoke, 
and  proceeded  to  a  ladder  in  the  southwest  corner  of 
the  room.  He  climbed  the  ladder  and  foimd  flames  in 
the  second  floor  office  which  were  put  out.  The  fire 
was  coming  from  the  1st  floor  SW  room  (406,  410-12). 

After  the  fire  was  out.  Fireman  Harold  McBeth 
examined  the  entire  premises  to  determine  the  point 
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of  origin.  In  his  opinion,  it  originated  in  the  first 
floor  southwest  room  at  the  wooden  floor  level  in  the 
northerly  portion  of  the  room  area  marked  M^'^  on 
Diagram  Ex.  "A",  where  said  deep  seated  charring 
of  the  flooring  showed  an  inflaimnable  liquid  had  been 
poured  on  the  floor  (431-2;  445-8).  From  this  area 
the  fire  spread  into  said  West  14  of  the  building  and 
the  second  story  of  the  building  (433-7,  Photos  Ex. 
P,  AD  to  AI,  inclusive). 

No  evidence  was  offered  to  show  the  fire  did  not 
originate  at  or  originated  at  a  point  other  than  the 
floor  area  of  the  SW  room. 

D.    Finding  of  a  Criminal  Agent  at  Point  of  Origin  Is  Evidence 
of  Incendiary  Fire. 

The  presence  of  diesel  fluid  at  the  point  of  origin 
of  a  flre  is  sufficient  to  establish  a  flre  is  of  incendiary 
origin. 

In: 

People  V.  Gilyard   (1933),  134  C.A.  184,  189, 
25  P.2d  35, 
the  Court  pointed  out: 

''A  jar  of  earth,  taken  by  the  police  from  beneath 
the  partially  burned  house  and  giving  forth  the 
odor  of  kerosene,  was  admitted  in  evidence.  There 
was  no  error  here,  as  this  real  evidence  tended  to 
prove  that  the  fire  was  of  incendiary  origin." 

In: 

People  V.  Kasparojf  (1928),  94  C.A.  7,  9-10,  270 
P.  398, 
a  partially  burned  rug  had  kerosene  odor. 
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1.    Not  Necessary  to  Show  Exact  Method  by  Which  Fire  Started, 

It  is  not  necessary  to  establish  the  exact  method 
by  which  the  fire  was  started, 

People  V.  Bays,  101  C.A.2d  305,  311,  225  P.2d 

600; 
People  V.  Maas  (1956),  145  C.A.2d  69,  75,  301 
P.2d  894. 

E.    Evidence  of  Use  of  Liquid  Inflammables  to  Cause  Fire  Found 
at  Point  of  Origin. 

Although  he  testified  that  he  could  not  state  his 
opinion  as  to  the  cause  of  the  fire  (443),  Fireman 
McBeth  found  at  the  point  of  origin  in  said  first 
floor  SW  room  an  open  5  gal.  container  with  odors 
of  diesel  fluid  in  it,  a  50  gal.  drum  of  gasoline  with  its 
pump  loosely  affixed  (440),  and  physical  evidence  that 
inflammable  fuel  had  been  added  to  the  floor,  where 
the  fire  started  (445-446).  Also,  in  the  same  area  were 
squares  of  asphalt  roofing  shingles  and  plywood  (101). 

There  were  no  natural  sources  of  fire,  such  as  heat- 
ing devices  (445)  ;  or  any  electric  wiring  at  said  point 
of  origin. 

No  evidence  was  olfered  by  Appellee  or  Third 
Party  Defendant  H.  D.  Jensen  to  account  for  or  to 
explain  the  presence  of  such  an  open  diesei  fiuid  con- 
tainer or  such  a  loosely  affixed  piunp  in  this  area 
used  to  store  said  shingles  or  plywood. 

Therefore,  the  jury  was  entitled  to  infer  that  such 
diesel  fluid  was  used  to  cause  the  fire  and  gasoline 
fumes  allowed  to  escape  to  contribute  to  the  rapid 
spread  of  the  fire. 
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F.  Evidence  of  the  Use  of  Liquid  Inflammables  Was  Found  and 
Present  in  Area  of  Lumber  Debris. 

Containers  with  inflammable  cliesel  liquids  had  been 
placed  in  the  area  where  Appellee  has  testified  red- 
wood moldings  was  stacked  in  the  area  of  the  sawmill 
(167,  Diagram  Ex.  "A",  142-145,  150-162).  Fireman 
Alfred  Breen  cut  a  hole  in  the  west  wall  of  the  build- 
ing, about  1/3  of  the  way  from  Third  Street  (Photo 
Ex.  ''Q",  "R").  He  proceeded  to  the  area  at  the 
north  end  of  the  sawmill,  where  he  foimd  a  "Stub- 
born" fire  in  a  wood  pile,  which  he  had  difficulty  in 
extinguishing.  In  fighting  the  "stubborn  fire"  he 
smelted  odors  of  petroleum  products  (384,  386-7). 

In  examining  this  same  area  adjacent  to  the  saw- 
mill after  the  fire,  Fireman  Harold  McBeth  found  a 
one  gal.  open  top  container  in  such  wood  debris  and 
another  one  gal.  open  top  can  at  M^  on  Diagram  Ex. 
"A",  which  contained  a  burnt  rag  with  odors  of 
diesel  (418-420,  437-439,  Photo  Ex.  Z,  "AA",  "AJ"). 

No  evidence  was  offered  by  Ax^pellee  or  Third  Party 
Defendant  H.  D.  Jensen  to  account  for  or  explain 
the  presence  of  such  open  diesel  fluid  containers  and 
the  rag  in  an  area  stacked  with  molding. 

G.  Appellee  Told  Fireman  It  Was  Set  Fire. 

At  the  scene  of  the  fire.  Appellee  told  Fireman  Mc- 
Beth that  "I  think  somebody  set  it  afire."  (114). 
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in.    EVIDENCE  WAS  LEGALLY  SUFFICIENT  TO  ESTABLISH 
H.  D.  JENSEN  SET  THE  FIRE. 

The  identity  of  the  person  or  persons  who  caused 

the  fire  may  be  proved  by  circumstantial  evidence 

such  as  proof  of  motive  and  conduct  which  tends  to 

connect  the  person  or  persons  to  the  origin  of  the  fire, 

People  V.  Bays   (1950),  101  C.A.2d  305,  311, 

225  P.2d  600. 

A.    H.  D.  Jensen  Had  the  Opportunity  to  Set  the  Fire. 

On  the  morning  before  the  fire,  H.  D.  Jensen  was 
in  the  immediate  area  of  the  point  of  origin  twice.  He 
drew  a  %  gallon  of  gasoline  in  a  service  station  can 
from  the  50  gallon  gasoline  drum  in  the  SW  room, 
and  placed  the  gasoline  in  his  8  year  old  son's  car 
in  front  of  the  building  and  left  the  can  in  the  back 
of  the  car  (526-528).  Also,  Bookkeeper  Ellen  Van 
Harpen  called  him  from  the  SW  and  Kaiser  rooms 
during  the  morning  (495). 

The  only  employees  at  the  building  the  morning  of 
the  fire  were  Ellen  Van  Harpen,  Appellee  and  H.  D. 
Jensen.  Although  other  employees  reported  to  work, 
they  were  told  there  was  no  work  (370,  494,  528). 

After  Appellee  left  for  lunch  with  H.  D.  Jensen's 
son,  Ellen  Van  Harpen  and  H.  D.  Jensen  were  the 
only  persons  left  at  the  building;  and,  when  Ellen 
Van  Harpen  left  for  lunch  at  12 :05  p.m.,  H.  D.  Jen- 
sen was  the  only  person  in  the  building  (495,  245)  ; 
and,  he  remained  alone  in  the  building  with  access  to 
the  SW  room  until  shortly  before  the  explosion  was 
heard  (529,  532,  261). 
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No  evidence  was  offered  by  Appellee  that  H.  D. 
Jensen  did  not  have  an  opportunity  to  set  the  fire. 

B.    The  Building  Was  Locked  Up  by  H.  D.  Jensen. 

There  were  three  keys  to  the  front  door,  one  each 
held  by  Appellee,  Ellen  Van  Harpen,  and  H.  D. 
Jensen  (239-240,  532). 

All  the  doors  (marked  II  to  V,  inclusive  on  Ex. 
"A")  in  the  East  Yo  of  the  building  had  inside  lock- 
ing devices  and  were  locked  from  the  inside  at  the 
time  of  the  fire.  Referring  to  the  door  marked  "V" 
in  said  dividing  partition,  Appellee  stated:  there  was 
generally  *' quite  a  pile  of  lumber  and  stuff  piled 
against  that  one  door"  (242).  The  front  door  marked 
''I"  Ex.  ''A"  (240-243,  529-533),  was  locked  by  H. 
D.  Jensen  when  he  left  (532),  and  it  was  still  locked 
when  the  fire  was  discovered  (399).  The  fire  depart- 
ment forced  its  way  in  through  other  doors  (379,  411). 

The  fact  that  a  person  locked  up  the  building  prior 
to  the  fire  and  the  fire  department  had  to  force  an 
entry  into  the  building  to  fight  the  fire  has  been  held 
to  be  material  evidence  to  connect  such  person  with 
setting  the  fire. 

People  V,  Becher  (1949),  94  C.A.2d  434,  441, 

210P.2d871; 
People  V.  Kessler  (1944),  62  C.A.2d  817,  823; 
145  P.2d  656. 

There  was  no  evidence  to  establish  that  anyone 
entered  the  building  between  the  time  H.  D.  Jensen 
locked  the  front  door  of  the  building  and  when  he  was 
seen  by  Percy  L.  Musser  fleeing  the  scene  of  the  fire. 
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C.    Flight  of  H.  D.  Jensen  From  the  Scene  of  the  Fire  Imme- 
diately Before  the  Fire  Was  Discovered. 

Where  a  person  flees  from  the  scene  of  a  fire,  a 
Jury  may  infer  that  such  person  was  conscious  of 
some  guilt  or  responsibility  for  the  fire, 

See: 

Brooks  V.  E.  J.  Willig  Truck  Transportation 
Co.  (1953),  40  Cal.2d  669,  676,  255  P.2d  802. 
H.  D.  Jensen  was  observed  as  he  fled  from  the  build- 
ing. 

On  the  Monday  morning  of  the  fire,  the  only  persons 
working  at  the  Company  were  Ellen  Yan  Harpen, 
who  had  been  the  bookkeeper  for  one  year  and  han- 
dled retail  sales  (528,  494,  195,  222),  H.  D.  Jensen  and 
AppeUee.  Other  employees  reported  to  work  the  morn- 
ing of  the  fire  (370),  but  were  not  put  to  work. 
H.  D.  Jensen's  8  year  old  son  and  a  companion  were 
^at  the  premises.  About  12:05  P.M.,*  H.  D.  Jensen 
had  Appellee  take  the  two  boys  out  for  limch  (113, 
244).  EUen  Van  Harpen  testified  that  at  12:05  P.M. 
she  and  H.  D.  Jensen  were  the  only  persons  in  the 
building;  then,  she  left  H.  D.  Jensen  in  the  1st  floor 
office  SE  room,  and  went  out  to  lunch,  leaving  him 
alone  in  the  building.  She  drove  her  car  one  block 
to  the  Blue  Ox  Cafe,  seated  herself  in  the  cafe  and 
had  ordered  her  lunch  when  she  heard  the  fire  trucks 
going  by  (494-6). 


^After  the  fire  Appellee  told  Fireman  Harold  McBeth  that  he 
left  at  11 :40  A.M.,  and  H.  D.  Jensen  told  MeBeth  that  he  left  the 
building  between  5  to  and  5  after  12  (429). 
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1.  Percy  L.  Musser,  who  operates  a  motor  trans- 
portation business  at  the  southeast  comer  of  3rd  and 
Broadway  Streets,  was  in  his  office  (Photo  Ex.  ''C"), 
when  he  heard  an  explosion.  Immediately  afterwards, 
Musser  saw  H.  D.  Jensen  driving  West  from  the 
direction  of  the  subject  building  on  3rd  Street  ''very 
fast";  Jensen  cut  the  corner  and  drove  over  some 
concrete  at  the  comer  of  Musser 's  property  and  came 
to  a  sudden  stop;  quickly  Jensen  opened  and  closed 
his  pickup  door,  spun  his  tires  aroimd  and  drove 
south  on  Broadway  away  from  the  fire.  With  an  imob- 
structed  view  out  of  his  window,  Musser  saw  fire  at 
the  peak  of  the  roof  of  the  subject  building,  where 
the  centre  wall  (dividing  partition)  goes  through, 
marked  "1",  on  Photo  Ex.  ''L".  Then  Musser  tele- 
phoned the  fire  department,  because  no  alarm  had 
sounded  (258-264). 

The  fire  alarm  was  received  at  12:21  P.M.  (408, 
Ex.  "U"). 

Under  cross-examination,  H.  D.  Jensen  admitted 
that  he  was  at  the  building  until  about  12:15  P.M. 
(529). 

D.    H.  D.  Jensen  and  Appellee  Made  Inconsistent  Statements. 

Inconsistent  statements  by  a  person  have  been  held 
to  show  a  consciousness  of  guilt, 

People  V.  Hays   (1950),  101  C.A.2d  305,  311, 
225  P.2d  600. 

Among  the  inconsistent  or  contradictory  statements 
made  by  Appellee  and  H.  D.  Jensen  as  to  material 
points  are :  Following  the  fire  in  the  presence  of  each 
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other,  H.  D.  Jensen  told  Fireman  Harold  McBeth 
that  he  left  the  building  between  5  to  12  noon  and 
12:05  p.m.,  and  Appellee  stated  he  left  the  building 
at  11:40  A.M.  (429).  Later,  Appellee  said  he  left 
about  12:05  P.M.  (113,  244)  and  H.  D.  Jensen  said  he 
left  about  12:15  p.m.  (529).  Also,  as  to  the  time  and 
origin  of  the  fire  Appellee  changed  his  statement  from 
"12  noon"  (Ex,  K)  and  "I  think  somebody  set  it 
afire"  (114)  to  an  unknown  time  and  origin  (245- 
246). 

Therefore,  from  the  conduct  and  inconsistent  state- 
ments of  H.  D.  Jensen  and  Appellee  the  Jury  was 
entitled  to  infer  that  H.  B.  Jensen  and  Appellee  were 
conscious  of  some  guilt  for  this  fire. 

E,    H.  D,  Jensen  Had  a  Motive  to  Set  the  Fire. 

The  evidence  establishing  a  financial  motive  on  the 
part  of  H.  D.  Jensen  is  set  forth  in  the  following 
Section  V — Re:  Motive. 


IV.  EVIDENCE  LEaALLY  SUFFICIENT  TO  ESTABLISH  A  CON- 
SPIRACY BETWEEN  H.  D.  JENSEN  AND  APPELLEE. 

A  conspiracy  is  inferrable  from  the  nature  of  the 
acts  done,  the  relations  of  the  parties,  the  interest  of 
the  alleged  conspirators  and  generally  all  of  the  cir- 
cmnstances  preceding  and  attending  the  culmination 
of  the  claimed  conspiracy, 

Siemon  v.  FinMe  (1923),  190  Cal.  611,  615,  213 

P.  954; 
James  v.  Herbert  (1957),  149  C.A.2d  741,  747, 
309  P.2d  91. 
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It  is  not  necessary  to  establish  a  formal  agi^eement, 
Siemon  v.  Finkle,  supra.  Fraudulent  designs  and  con- 
spiracies may  be  established  without  any  direct  proof, 
McPhet ridge  v.  Smith   (1929),   101   C.A.   122, 
142,  281  P.  419. 

The  jury  has  the  right  to  reject  the  direct  testimony 
of  the  conspirators, 

Joh7isfone  v.  Morris  (1930),  210  Cal.  580,  590, 
292  P.  970. 

The  relationship  of  Appellee  and  H.  D.  Jensen,  the 
acts  done  by  them,  the  circiunstances  surrounding  the 
fire,  proof  of  loss,  and  the  refusal  to  produce  books 
and  invoices  and  H.  D.  Jensen  for  examination  under 
oath  establish  a  conspiracy  to  defraud. 

Appellee  and  H.  D.  Jensen  were  father  and  son. 
H.  D.  Jensen  made  his  home  at  Appellee's  house  at 
2434  E  Street,  Eureka,  for  more  than  1  year  prior  to 
the  fire,  although  he  had  an  eight  year  old  son  (232- 
233,  77,  282,  288).  Between  1950  to  1953,  H.  D.  Jensen 
operated  a  small  saw  mill  on  the  Hansen  Road  near 
Eureka,  which  he  leased  from  Appellee,  and  Appellee 
worked  with  or  for  H.  D.  Jensen  as  an  employee  (225, 
226).  During  such  operation,  H.  D.  Jensen  acquired 
liabilities  of  $133,315.41,  and  some  assets,  including 
an  account  receivable  from  the  Alert  Limiber  Com- 
pany,^  and   such   liabilities   were    outstanding   when 


9The  Court  is  requested  to  take  Judicial  Notice  that  on  October 
13,  1055,  in  the  U.  S.  Dist.  Ct.  Northern  Dist.  of  Calif.,  Bankniptcy 
No.  15035,  H.  D.  Jensen  filed  a  voluntars^  petition  in  bankruptcy 
with  liabilities  of  $133,315.41  incurred  during  said  mill  operation ; 
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such  mill  was  traded  to  Grover  Cable  for  the  Eureka 
Lumber  Company  business.  The  trade  was  evidenced 
in  a  document  executed  by  H.  D.  Jensen,  Appellee 
and  Cable  (227-229  Ex.  J  for  Iden.).  Cable  conducted 
his  Eureka  Lumber  Company  business  through  the 
Alert  Lumber  Company,  Inc.  (283)  ;  the  Alert  Lum- 
ber Company  was  indebted  to  H.  D,  Jensen  at  the 
time  of  the  trade,  and  at  the  time  of  H.  D.  Jensen's 
bankruptcy,  the  indebtedness  was  still  approximately 
$50,000.00   (Bankruptcy  Petition). 

Following  the  trade,  H.  D.  Jensen  arranged  for  the 
purchase  of  real  property,  where  the  business  was 
conducted,  from  Anna  Hess.  The  deed  was  taken  in 
Appellee's  name  (231).  Printed  letterheads  of  the 
Eureka  Liunber  Company  showed  H.  D.  Jensen  to  be 
its  Sales  Manager  and  Appellee  its  General  Manager 
(230).  During  the  2%  years  the  business  was  oper- 
ated ]3rior  to  the  fire,  Appellee  worked  primarily  in 
the  yard,  handling  the  re-manufacture,  transferring 
and  loading  of  lumber  (82).  H.  D.  Jensen  handled  the 
books  of  account,  sales,  finances  of  the  Company 
(137),  determined  when  the  accounts  payable  were  to 
be  paid  (230-231),  ''bought  a  lot  of  the  lumber" 
(230),  arranged  for  the  fire  insurance  (61),  opened 
a  bank  account  in  his  own  name  in  which  deposits 
were   made   from   Appellee's   account   allegedly   for 

assets  of  $54,975.00  including  accounts  receivable  from  Alert. 
Lumber  Co.  of  $50,000.00, 

Lopez  V.  Senope  (1953  Cr.  9),  205  F.2d  8,  9; 
Wells  Fargo  Bank  &  Union  Trust  Co.  v.  BIcDuffie  (1937  Cr. 
9),  88  F.2d  382,  384. 
See: 

PoAlhe  V.  Pailhe  (1952),  113  C.A.2d  53,  66,  247  P.2d  838. 
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Imnber  purchased  by  H.  D.  Jensen  for  the  Company 
(233,  559) ;  although  demanded,  no  supporting  in- 
voices were  ever  produced  (559-560),  and  such  ac- 
count was  opened  after  H.  D.  Jensen's  adjudication 
in  bankruptcy.  Thereafter,  many  of  the  Company's 
deposits  were  made  in  H.  D.  Jensen's  accoimt,  and 
overdrafts  were  developing  in  Appellee's  account. 
H.  D.  Jensen  also  prepared  and  furnished  for  Ap- 
pellee's execution  financial  statements,  including  the 
financial  statement  of  June  1,  1956,  to  the  Crocker- 
Anglo  Bank  (Ex.  17  and  18,  "AY"  195,  198,  201), 
wherein  they  substantially  imderstated  liabilities  and 
overstated  accoimts  receivable.  H.  D.  Jensen  ran  his 
personal  business  through  the  Company  (234). 

On  the  morning  of  the  fire  other  employees  reported 
to  work,  but  they  were  sent  away  by  Appellee  and 
H.  D.  Jensen  and  did  not  work  (370,  494,  528). 
Around  12  noon  Appellee  took  H.  D.  Jensen's  son 
and  playmate  to  limch,  leaving  H.  D.  Jensen  free  to 
set  the  fire ;  after  the  fire,  Appellee  stated  he  left  the 
premises  at  11:40  A.M.  and  H.  D.  Jensen  stated  he 
left  between  five  to  12  and  12:5  (429).  Later,  the  de- 
parture time  was  put  back  to  12:05  P.M.  and  12:15 
P.M.  respectively  (113,  244,  529),  and  the  time  of  the 
origin  of  the  fire  was  changed  from  "12  noon"  to  a 
"I  don't  know"  (245-248,  Ex.  "K"). 

Following  the  fire,  H.  D.  Jensen  furnished  the  in- 
formation for  the  Proof  of  Loss  and  checked  it  before 
Appellee  subscribed  to  it  (135,  270,  525-526).  Under 
oath  on  October  12,  1956,  Appellee  testified  that  he 
had  no  knowledge  of  the  records  of  the  Company  or 
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whether  any  of  the  books  were  destroyed  iii  the  fire 
(223)  ;  further,  he  stated  that  he  couldn't  say  how 
much  merchandise  there  was  in  the  fire  (224).  Counsel 
for  Appellee  received  written  notice  to  Appellee  and 
H.  D.  Jensen  for  the  respective  examinations  under 
oath  (Ex.  H,  204-5).  Appellee's  counsel  told  Appellee 
he  was  to  be  examined  under  oath  and  he  told  H.  D. 
Jensen  that  he  was  to  be  examined  mider  oath.  Ap- 
pellee appeared  but  H.  D.  Jensen  did  not.  At  the  time 
scheduled  for  H.  D.  Jensen  to  appear  for  such  Exam- 
ination, Appellant  offered  to  prove  that  Appellee  sent 
H.  D.  Jensen  out  of  Eureka  (210,  217).  At  the  time  of 
the  fire,  the  Company  had  a  complete  set  of  books  and 
invoices  which  were  not  destroyed  in  the  fire  (221, 
486,  485-492).  Immediately,  after  the  fire,  H.  D.  Jen- 
sen took  care  of  all  the  records  and  inventory  of  the 
Company  (237-238),  including  the  accounts  receivable 
book  (572-5).  Appellant  made  written  requests  to  the 
Company,  Appellee  and  H.  D.  Jensen  to  exhibit  the 
complete  books  and  invoices  to  Russell  M.  Stearns,  a 
C.P.A.,  but  material  records  and  invoices  were  not  ex- 
hibited to  Stearns  (Ex.  AU,  545,  547-8,  550;  Ex.  H; 
Ex.  AV,  549-550). 

After  the  fire,  H.  D.  Jensen  operated  business  under 
the  name  of  Eureka  Lumber  Company  (235),  and 
Appellee  sought  to  transfer  trucks  of  the  Company  to 
H.D.Jensen  (235-6).^° 

Also,  the  Jury  was  entitled  to  consider  the  circum- 
stances surrounding  the  fire  as  evidence  bearing  on 


i"Witness  Hanna  (522)  would  have  testified  the  trucks  were 
voluntarilv  transferred  to  H.  D.  Jensen  by  Appellee  (Ex.  AP  for 
Identif.— 523). 
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the  fraud,  concealment  and  conspiracy.  In  Orenstein 
V.  Star  Ins.  Co.  (1926  Cr.  4th),  10  F.2d  754,  757,  the 
Court  pointed  out: 

*'It  appeared  that  this  estimate  of  vahie  was 
grossly  excessive,  and  the  circumstances  sur- 
rounding the  fire  were  such  as  to  warrant  the  con- 
clusion that  it  was  wilfully  false  and  fraudu- 
lent." 

Or,  as  stated  by  this  Court  in  Hylmid  v.  Millers  Nat. 

Ins.  Co.  (1937  Cr.  9th),  91  Fed.2d  735,  744: 

"Furthermore,  Hyland's  credibility  is  seriously 
weakened  ...  by  the  fact  that  he  told  the  insur- 
ance companies  in  his  proofs  of  loss  that  he  had 
no  knowledge  or  belief  as  to  the  origin  of  the  fire, 
when  there  is  ample  evidence  he  was  well  aware 
of  its  incendiary  origin." 


V.  APPELLEE  AND  H.  D.  JENSEN  HAD  A  FINANCIAL  MOTIVE 
TO  DEFRAUD,  CONCEAL,  AND  ENTER  INTO  A  CONSPIRACY 
TO  DEFRAUD  APPELLANT  BY  SETTING  THE  FIRE  AND 
PRESENTING  A  FALSE  PROOF  OF  LOSS. 

A.  Evidence  of  Financial  Condition  Admissible  to  Establish 
Motive,  and  to  Connect  Party  With  Incendiary  Fire. 

Financial  condition  is  admissible  to  show  that  a 
person  has  a  motive  to  set  a  fire. 

People  V.  Freeman  (1955),  135  C.A.2d  11,  14, 

286  P.2d  565— heavily  in  debt; 
People  V.  Richard  (1951),  101  C.A.2d  631,  637, 
225  P.2d  938 — business  not  a  paying  propo- 
sition ; 
People  V.  Sherman  (1950),  97  C.A.2d  245,  249, 
217  P.2d  715— indebted  for  rent; 
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or  to  connect  Appellee  and  H.  D,  Jensen  with  the 
fraud,  concealment,  conspiracy  or  incendiary  fire, 

People  V.  Hays   (1950),  101  C.A.2d  305,  311, 
225  P.2d  600. 

The  fact  that  such  financial  condition  is  prejudicial 
to  a  person  does  not  make  evidence  of  financial  con- 
dition inadmissible. 

People  V.  O'Brand  (1949),  92  C.A.2d  752,  754, 
207  P.2d  1083; 

nor  does  the  fact  that  it  may  discreditably  reflect  on 
him. 

People  V.  Boeder  (1906),  150  Cal.  12,  15,  87  P. 

1016; 
People  V.  Weston  (1915),  169  Cal.  393,  397,  146 
P.  871. 

As  pointed  out  in  People  v.  Richard,  supra : 

''in  cases  where  circumstantial  evidence  is  largely 
relied  upon  for  conviction  .  .  .  then  motive  be- 
comes a  matter  of  earnest  inquiry."  (Emphasis 
supplied.) 

B.    Their  Poor  Financial  Condition  Established  by  Evidence. 

Appellee  and  H.  D.  Jensen  had  a  financial  motive 
to  enter  into  a  conspiracy  to  defraud  Appellant  by 
setting  the  fire  and  presenting  a  false  proof  of  loss. 
While  some  evidence  of  their  poor  financial  condition 
was  admitted  in  evidence,  other  material  evidence  was 
excluded  by  the  trial  court's  rulings.  In  the  fall  of 
1955,  a  slump  developed  in  the  Company's  business, 
which  slump  continued  through  the  fire  on  June  25, 
1956 — it  was  worse  at  the  time  of  the  fire  (225).  In 
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the  fall  of  1955,  H.  D.  Jensen  was  adjudicated  bank- 
rupt (232). 

On  June  22,  1956,  an  attachment  closed  the  bank 
account  of  Appellee  (202). 

Salaries  of  employees  John  Roberts,  Ellen  Van 
Harpen  and  John  E.  Wilson  were  not  met  at  the  time 
of  the  fire,  and,  early  in  June,  Appellee  had  asked  an 
extension  of  time  from  employee  John  Roberts  (180, 
181,  362,  373,  486).  More  than  $800.00  was  owed  the 
Western  Door  &  Sash  Company  (280)  ;  and,  about 
$1300.00  was  payable  to  Rice  Supply  Company  (315). 
The  Company  was  H.  D.  Jensen's  principal  source  of 
income  (234),  and  at  the  time  of  the  fire  he  was  in- 
debted to  Appellee  (232).  For  the  first  six  months  of 
1956,  the  company's  payroll  records  did  not  reflect 
any  salary  payments  to  H.  D.  Jensen  or  any  with- 
holding taxes  for  him  (560).  There  was  no  evidence 
to  indicate  that  following  his  bankruptcy  H.  D.  Jen- 
sen acquired  any  substantial  assets.  Up  to  April  20, 
1956,  the  moneys  of  the  Company  were  deposited  in 
H.  D.  Jensen's  bank  account  to  keep  his  checks  from 
bouncing  (233). 

In  the  absence  of  the  Court's  ruling.  Appellant 
would  have  proved:  Late  in  1955,  Appellee  pur- 
chased a  home  from  G.  R.  Abrahamsen  for  $37,500.00. 
After  a  small  down  payment,  Appellee  obtained  a 
loan  of  $14,000  from  the  Bank  of  America,  evidenced 
by  a  note  and  trust  deed;  and  Appellee  executed  a 
note  and  second  deed  of  trust  to  Abrahamsen  for 
$18,624.58,  which  was  payable  $5,000  on  February  1, 
1956,  and  the  $13,624.58  balance  on  May  2,  1956  (Ex. 
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^'AR"  for  Iden.).  Appellee  defaulted  on  the  $13,624.58 
payment  due  Abrahamsen  on  May  2,  1956,  and  Abra- 
hamsen  called  the  default  to  his  attention  (Ex.  ''AR" 
for  Iden.  535-6).  On  June  14,  1956,  Appellee  furnished 
said  financial  statement  Ex.  18  to  Crocker- Anglo  Bank 
to  obtain  a  loan  of  $5,000.00,"  which  on  June  18  was 
paid  on  the  delinquent  balance  to  Abrahamsen,  leav- 
ing the  unpaid  delinquent  balance  at  $8,624.58.  Such 
financial  statement  was  false  in  that: 

(1)  Liabilities  of  Appellee  were  greatly  under- 
stated and  accounts  receivable  overstated  (Witness 
Russell  M.  Stearns  would  have  testified  the  liabilities 
were  $169,748.40— not  $95,679.00— and  receivables 
were  $2,998.32— not  $29,404.08). 

(2)  A  piece  of  property  (Freshwater  parcel)  was 
listed  as  owned  by  Appellee,  whereas  at  the  trial  he 
testified  it  belonged  to  H.  D.  Jensen  (231). 

(3)  Appellee's  net  profit  for  1955  was  overstated 
by  $20,000.00  (Copy  U.  S.  Tax  Return  1955,  Ex.  ''!" 
Iden.).  After  April  20,  1956,  the  average  balance 
in  H.  D.  Jensen's  account  was  less  than  $100.00  (Wit- 
ness Russell  M.  Stearns  559-562)  ;  and  deposits  into 
H.  D.  Jensen's  account  were  stopped  because  of  out- 
standing bad  checks  against  the  account  (Witness 
Ellen  Van  Harpen  502)  ;  at  the  time  of  the  fire  and 
prior  thereto.  Appellee  was  unable  to  meet  current 
obligations  of  the  Company  and  Appellee's  liabilities 


11  While  admitting  that  he  may  have  owed  more  than  said  $5,000.00 
liank  note,  Appellee  stated  he  didn't  know  how  much  he  owed  on 
other  notes,  or  the  amount  of  accoiuits  payable,  or  if  the  accounts 
payable  increased  during  June,  1956  (200-201). 
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were  approximately  $169,748.49  (Witness  Russell  M. 
Stearns  561).  There  was  an  account  payable  to  Lum- 
ber Wholesaler  of  approximately  $18,000;  and,  the 
morning  of  the  fire  a  representative  of  the  Northwest- 
ern Railroad  pressed  Appellee  and  H.  D.  Jensen  to 
pay  a  delinquent  account  of  more  than  $1,000  which 
H.  D.  Jensen  promised  to  pay  in  the  afternoon,  but 
there  was  no  money  to  cover  such  payment  (Witness 
Ellen  Van  Harpen  503).  Payments  due  YMAC  were 
delinquent  on  the  truck  and  trailer  (Witness  Richard 
Hanna  523).  Since  January,  1956,  sizeable  overdrafts 
appeared  in  Appellee's  account  and  sizeable  over- 
drafts continued  to  appear  during  each  of  the  follow- 
ing months  up  to  the  fire  (Witness  Russell  M. 
Stearns) . 

Therefore,  there  was  substantial  evidence  to  sup- 
port a  finding  by  the  Jury  that  Appellee  and  H.  D. 
Jensen  had  a  financial  motive  to  defraud,  conceal,  eon- 
spire  to  defraud,  set  said  fire  and  file  a  false  proof 
of  loss ;  and  to  infer  that  Appellee  and  H.  B.  Jensen 
were  connected  with  said  fraud,  concealment  and  con- 
spiracy. 

C.    Error  to  Admit  Testimony  of  Witness  A.  J.  Franceschi  Re: 
Credit  Standing-. 

In  the  direct  examination  in  the  deposition  of  A.  J. 
Franceschi,  Appellee  asked  the  following  question 
relating  to  credit  standing  to  which  Appellant  made 
the  following  objection  which  was  overruled  by  the 
trial  court: 

"Q.  On  June  25th,  1956,  what  was  the  credit 
standing  of  the  Eureka  Liunber  Company  with 
your  bank? 
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Mr.    Castro.     Objected    to    as    irrelevant,    in- 
competent and  immaterial,  no  bearing  upon  any 
issue  in  this  case."    (Dep.  5.)^- 
and 

^'Q.  On  June  25tli,  1956,  what  was  the  credit 
standing  of  the  Eureka  Lumber  Company  with 
your  bank  1 

Mr.  Castro.  Objection  to  that,  your  Honor,  on 
which  we  stand. 

The  Court.    I  will  overrule  the  objection. 

A.  As  far  as  we  were  concerned,  it  was  good." 
(71.) 

The  "credit  standing"  of  a  Company,  in  substance 
a  credit  reputation  with  the  bank,  is  inadmissible,  be- 
cause there  was  no  issue  before  the  Court  relating  to 
the  Company's  credit  standing  or  reputation  with  the 
bank.  Even  assuming  its  credit  standing  Avith  the 
bank  was  good,  it  would  not  disprove  the  fact  that 
Appellee  and  H.  D.  Jensen  were  in  poor  financial 
condition — Appellee's  account  with  this  bank  was 
closed  by  an  attachment  3  days  before  the  fire  (202) 
and  not  reopened  prior  to  the  fire ;  H.  D.  Jensen  was 
adjudicated  a  bankrupt  less  than  a  year  before  the 
fire  (232)  and  was  dependent  on  the  Company  for  his 
income  (234).  See  ''VB — Poor  Financial  Condition 
Established  by  Evidence". 


^-The  quotation  appeared  in  the  deposition  and  was  read  silently 
by  the  Court.  Appellant  requests  that  the  record  be  supplemented 
to  include  such  objection. 
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VI.     THE  COURT  ERRED  IN  EXCLUDING  EVIDENCE 
OF  FINANCIAL  CONDITION. 

In  an  opening  statement  to  the  Jury,  Appellant 
stated  evidence  would  be  offered  to  establish  Appellee 
and  H.  D.  Jensen  had  a  financial  motive  to  defraud 
Appellant  and  to  enter  into  a  conspiracy  to  set  the 
fire  and  file  a  false  Proof  of  Loss  to  defraud  Appellant 
(57). 

In  his  case  in  chief,  Appellee  placed  in  evidence 
net  profit  from  the  Eureka  Lumber  Company  business 
in  1954  of  $5,000.00,  but  he  couldn't  recall  the  net 
profit  for  1955  (128,  129)  ;^^  and  statements  showing 
his  financial  condition  as  of  the  close  of  business  on 
December  31,  1955  (131,  Ex.  17)  and  on  Jime  1,  1956 
(131-2,  Ex.  18).  Appellant's  objection  to  each  financial 
statement  on  the  grounds  of  hearsay  was  overruled 
(131).  Such  statements  were  not  prepared  by  Ap- 
pellee, and  he  didn't  know  the  amoimt  of  notes  or 
accoimts  loayable  (195,  200-201).  Earlier,  the  Court 
overruled  Appellant's  motion  to  strike  a  non-re- 
sponsive answer  of  Appellee's  witness  A.  J.  Fran- 
ceschi  that,  loans  had  been  made  to  Appellee  on  an 
unsecured  basis  and  were  always  taken  care  of  as 
agreed  (67-68).  Over  Appellant's  objections,  Fran- 
ceschi  further  testified  the  Company's  credit  with 
the  bank  was  good  (71). 

Notwithstanding  its  foregoing  rulings,  the  trial 
court  announced,  during  the  cross-examination  of  Ap- 
pellee, that  it  would  not  allow  Appellant  to  cross- 


i3Ex.  "T"  identif.,  copv  of  a  1955  U.S.  Tax  Return  of  Appellee, 
reflected  it  was  $19,732.12  (568). 
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examine  Appellee  as  to  his  financial  condition  until 
some  preliminary  foundation  was  laid  as  to  the  origin 
of  the  fire  (203-204). 

During  the  cross-examination  of  Appellee,  the  Court 
refused  to  allow  Appellant  to  question  Appellee  as  to 
the  amount  of  money  owed  at  the  time  of  the  fire 
(225)  ;  financial  background  of  H.  D.  Jensen  (226)  ; 
and  checks  issued  by  Appellee  which  were  not  hon- 
ored (233). 

Later  in  the  trial,  when  Appellant  sought  to  offer 
direct  evidence  of  financial  condition  of  Appellee  and 
H.  D.  Jensen,  the  Court  rejected  the  evidence  stating 
no  foundation  had  been  laid  to  show  a  "corpus  delicti" 
(499)  ;  and  at  the  court's  suggestion  Appellee  moved 
to  strike  said  financial  statements  from  the  record, 
(563)  which  was  done,  but  the  rest  of  the  record 
made  by  Appellee  of  his  financial  condition  stayed  in 
the  case. 

Apart  from  the  evidence  listed  in  section  '*V(B) — 
Poor  Financial  Condition  Established  by  Evidence", 
above,  the  Court  refused  to  allow  Appellant  to  prove 
the  financial  condition  of  Appellee  and  H.  D.  Jensen. 
Appellant  made  offers  of  proof  pointing  out  such 
evidence  was  admissible  to  show  motive  to  conspire 
to  set  the  fire  or  falsify  the  Proof  of  Loss  (498,  501). 

Appellant  offered  to  prove  through : 

(a)  Witness  Ellen  Van  Harpen,  the  bookkeeper 
for  the  Company  at  the  time  of  and  for  the  past  year 
before  the  fire,  that  drawees  of  checks  from  H.  D. 
Jensen  were  holding  outstanding  ones,  because  there 
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were  insufficient  funds  to  honor  the  checks,  and  no 
money  was  deposited  in  H.  D.  Jensen's  account  for 
several  weeks  because  of  such  outstanding  checks; 
approximately  $18,000.00  was  past  due  Liunber 
Wholesale  Company;  the  Northwest  Railroad  Com- 
pany was  pressing  to  collect  more  than  $1,000.00  past 
due  for  freight  which  H.  D.  Jensen  promised  to  pay 
the  afternoon  of  the  fire ;  and  there  were  no  f imds  to 
make  such  payment  (502-503) . 

(b)  Witness  Russell  M.  Stearns,  C.P.A.,  who  made 
an  audit  of  the  financial  condition  of  Appellee,  H.  D. 
Jensen  and  Eureka  Liunber  Company  at  Appellant's 
request,  would  have  testified :  the  Financial  Statement 
as  of  Jime  1,  1956,  to  the  Crocker- Anglo  Bank  (Ex. 
Ay)  was  imtrue  in  that  liabilities  were  $169,748.40 — 
not  $95,679.00,  and  accounts  receivable  were  $2,998.32 
— not  $29,404.08 ;  the  dates  and  amounts  of  overdrafts 
during  the  first  six  months  of  1956 ;  the  borrowing  of 
money  to  satisfy  the  overdrafts  and  attachments  on 
the  l^ank  account;  the  relationship  l^etween  the  re- 
spective bank  accounts  of  Appellee  and  H.  D.  Jensen 
and  shifting  of  money  between  them ;  the  average  bal- 
ance of  H.  D.  Jensen's  bank  account  was  less  than 
$100.00  after  April  20,  1956,  through  the  fire;  Ap- 
pellee and  H.  D.  Jensen  were  imable  to  meet  current 
obligations  of  the  Eureka  Lumber  Company  business 
(561-564). 

(c)  Witness  Richard  Hanna,  representative  of 
YISIAC,  which  held  the  finance  contract  on  the  truck 
and  trailer,  which  Eureka  Liunber  Company  was  buy- 
ing from  Dayton  Murray  Truck  Sales:  that  the  ac- 
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count  was  delinquent  at  the  time  of  the  fire ;  and  after 
the  fire  Appellees,  voluntarily,  transferred  such  truck 
to  H.  D.  Jensen  who  assigned  it  to  Robert  Halverson 
for  a  consideration  (523-524). 

(d)  Witness  G.  R.  Abrahamson,  who  sold  the 
dwelling  to  Appellee,  would  testify :  that  the  purchase 
price  was  $37,500.00,  and  as  a  part  of  the  payment,  he 
received  appellee's  promissory  note  for  $18,624.58, 
payable  $5,000.00  on  February  1,  1956,  and  $13,624.58 
on  May  2,  1956 ;  after  Appellee  failed  to  pay  the  $13,- 
624.58  Abrahamsen  notified  him  that  it  would  have  to 
be  paid,  but  the  installment  was  delinquent  at  the  time 
of  the  fire  except  for  $5,000.00  paid  June  18,  1956 
(535,  Ex.  AR  for  Iden.,  pages  3  to  5). 

(e)  Witness  A.  J.  Franceschi,  Manager  of 
Crocker- Anglo  Bank  at  Eureka,  would  testify:  that 
on  the  purchase  of  the  dwelling  from  Abrahamson, 
Appellee  borrowed  $14,000.00  from  the  Bank  of 
America,  which  was  evidenced  by  a  promissory  note 
and  first  deed  of  trust  recorded  in  Book  354,  Of- 
ficial Records,  page  27,  Hmnboldt  Coimty  Records; 
that  Crocker-Anglo  Bank  loaned  Appellee  $5,000.00 
on  March  1,  1956,  and  another  $5,000.00  on  Jmie 
18,  1956;  series  of  commercial  loans  were  made  to 
Appellee  with  the  new  loan  paying  off  part  of  the 
old  Loan  (536,  Dep.  A.  J.  Franceschi,  Ex.  AS  for 
Iden.  pages  4  to  8,  9,  10  and  Ex.  D  attached  to 
his  dep.).  Also,  Franceschi  would  have  testified: 
attachments  were  levied  on  Appellee's  bank  account 
on  January  5,  1956  for  $2,472.00;  February  10,  1956 
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for  $530.00;  and  June  22,  1956  for  $2,255.04,  when 
the  account  was  closed  out;  H.  D.  Jensen  opened 
a  banlv  account  in  his  name  on  November  22,  1955, 
with  a  deposit  of  $300.00,  which  was  closed  November 
25,  1955;  and  on  December  5,  1955,  H.  D.  Jensen 
opened  a  bank  accoimt  in  his  name  with  a  deposit 
of  $350.00. 

At  the  time  the  offers  of  proof  were  made  Ap- 
pellant had  established  by  the  evidence,  at  least,  a 
prima  facie  showing  of  a  conspiracy  to  defraud  by 
setting  the  fire  and  filing  a  false  Proof  of  Loss. 

A.    Uncontradicted  Showing  Fire  Was  of  Incendiary  Origin. 

There  was  an  uncontradicted  showing  that  the  fire 
was  of  incendiary  origin.  There  was  substantial  evi- 
dence to  show  that  inflammable  diesel  fluid  was  used 
to  cause  and  contribute  to  the  spread  of  the  fire.  The 
charred  flooring  at  the  point  of  origin  in  the  SW  room 
showed  evidence  of  an  inflammable  fluid  being  used, 
an  open  5  gal.  container  with  diesel  odors  was  in  the 
area  and  the  pump  on  a  50  gal.  gasoline  drum  was 
loosely  affixed  permitting  fumes  to  escape;  and  two 
open  1  gal.  containers  (one  with  a  partially  burned 
rag),  with  diesel  odors  were  found  in  a  stack  of 
liunber,  which  Appellee  has  described  as  top  grade 
redwood  molding  worth  from  $200  to  $280  per  thou- 
sand. Such  containers  are  not  ordinarily  kept  among 
the  saleable  merchandise  ( see :  Argument ' '  II "— '  *  Evi- 
dence Legally  Sufficient  to  Establish  Incendiary  Eire", 
Sections  ''C  to  G". 


B.    Evidence  Showed  Proof  of  Loss  Was  Fraudulent. 

There  was  substantial  evidence  that  a  false  Proof 
of  Loss  was  submitted  to  Api^ellant. 

(1)  Quantity  of  Stock  and  Amount  of  Damage  Substantially  Exaggerated. 

After  the  fire,  Appellee  executed  a  sworn  statement 
ill  Proof  of  Loss  (Ex.  K,  248)  for  Eureka  Lumber 
Company  and  filed  it  with  Appellant.  It  placed  the 
cash  value  of  the  total  stock  at  the  time  of  loss  at 
$63,549.34;  the  whole  loss  and  damage  at  $33,549.54; 
and  claimed  the  policy  limits  of  $20,000  (4-5,  132, 
135).  Attached  to  such  Proof  of  Loss  were  three  ex- 
hibits: Ex.  "A"  consisted  of  five  pages  of  items, 
totaling  $12,949.50;  Ex.  ''B"  was  entitled  ''Completely 
Destroyed  Inventory  Entirely  Consiuned  By  Fire", 
totaling  $20,600.00;  and  Ex.  "C"  was  entitled  "Inven- 
tory Undamaged  By  Eire"  consisting  of  assorted 
liunber  outside  the  building,  totaling  $30,000.00. 

Third  party  defendant  H.  D.  Jensen  furnished  the 
information  for  and  checked  the  Proof  of  Loss  before 
it  was  executed  by  Appellee  (78,  135,  333-334,  525- 
526).  After  the  fire,  Eugene  L.  Eox  helped  H.  D. 
Jensen  take  a  physical  inventory  of  the  stock  items 
listed  at  pages  1  to  5  in  said  Ex.  ''A",  but  Fox  did 
not  determine  the  value  of  such  items  (Ex.  19,  266, 
270). 

AppeUee's  1955  U.  S.  Tax  Return  reflected  the  in- 
ventory as  of  December  31,  1955,  was  $15,478.11  (Ex. 
"I",  Iden.,  570-1)  ;  and  said  financial  statement  of 
Jmie  14,  1956,  reflected  an  inventory  as  of  Jime  1, 
1956,  at  $28,080.00  (Ex.  ''AY",  571). 
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Employees  of  the  Company  were  familiar  with  the 
area  in  the  west  half  of  the  building.  John  Roberts, 
former  yardman,  stated  that  10  days  to  2  weeks  be- 
fore the  fire  there  was  approximately  2,000  board  feet 
of  lumber  in  the  whole  building,  including  about  1,000 
board  feet  marked  in  the  areas  delineated  X^'*"^  by 
Appellee ;  there  was  no  redwood  molding  stored  along 
the  west  wall,  but  there  was  some  drop  siding ;  during 
the  year  that  Roberts  worked  at  the  premises  (353-4) 
no  molding  was  remanufactured  (359)  ;  after  the  fire, 
Appellee  asked  Roberts  how  much  limiber  burned  up 
in  the  building  (355-357,  360).  John  E.  Wilson,  a 
driver  and  general  workman  of  the  Company,  drove 
a  lumber  stacker  in  the  west  half  of  the  building  two 
days  before  the  fire  and  picked  up  some  boxes  and 
irons  for  Ragsdale  (370)  ;  and  the  only  limiber  in  the 
building  was  scattered  aroimd  on  the  floor;  from 
March,  1956,  to  the  fire  he  did  not  see  any  lumber 
being  stacked  or  stacked  in  the  west  half  of  the  build- 
ing (368,  370-371). 

Ellen  Van  Harpen,  bookkeeper  for  the  past  year 
before  the  fire,  testified  the  only  lumber  in  said  west 
half  of  the  building  was  in  a  criss-cross  pile  three  or 
four  high,  covering  a  12  x  14'  space  in  the  area  deline- 
ated by  Appellee  as  X^'^'^  on  Diagram  Ex.  ''A";  and, 
during  the  year  she  worked,  no  shipment  had  been 
stored  in  the  west  half  of  the  building  (485,  492-494, 
504-505). 

Therefore,  IT  WAS  NOT  kiln-dried  molding,  piled 
in  imits  either  strapped  tight  or  strippers  put  between 
the  layers  or  stakes,  6  to  13  feet  or  4  to  9  feet  high. 


4  feet  wide  and  22  feet  long  as  testified  by  Appellee 
(141-145,  84). 

The  total  inventory,  inside  and  outside  the  building 
was  approximately  $28,080.00  on  June  1,  1956,  as  re- 
flected in  a  financial  statement,  dated  June  14,  1956, 
to  the  Bank  (571)  ;  no  substantial  delivery  was  re- 
ceived or  put  on  the  building  during  June,  1956  (505), 
and  Appellee  didn't  know  whether  any  merchandise 
was  bought  after  said  financial  statement  was  given 
(200)  ;  and  the  total  inventory  at  the  time  of  the  fire 
was  not  $63,549.50  as  claimed  in  the  Proof  of  Loss 
(Ex.  ^'K"). 

Appellee  had  no  recollection  of  any  molding  or 
fence  board  being  brought  into  the  west  half  of  the 
building  during  the  month  of  June  up  to  the  fire 
(170,  171).  Neither  200  squares  of  asphaltic  roofing 
materials  valued  at  $1,680.00  in  said  Ex.  "B"  nor 
wiring  used  to  bind  such  materials  were  found  after 
the  fire  except  four  squares  in  the  SW  room  and  two 
or  three  squares  in  the  front  window  (464-465).  Such 
squares  or  metal  bindings  do  not  bum  out  of  sight 
(464). 

Stock  items  listed  in  said  Ex.  ''A"  of  the  Proof  of 
Loss  totaled  $12,949.50,  of  wMch  $7,500.00  was  allo- 
cated to  said  portable  sawmill  based  upon  an  alleged 
trade-in  credit  of  $7,500.00  from  Dayton  Murray 
Truck  Sales  on  January  1,  1956."    On  January  12, 


i-*Over  heai'say  and  best  evidence  rnle  objections  of  Appellant, 
Witness  Dayton  Murray  Jr.  testified  to  such  credit  (336-345) 
See :  Specification  of  Error  "VI". 
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1956,  Appellee  executed  a  written  contract  with  Day- 
ton Murray  Truck  Sales,  a  corporation,  and  Yellow 
Manufacturing  Acceptance  Corp,  (a  finance  corpo- 
ration for  General  Motors  Company),  (340)  wherein 
Eureka  Liunber  Company  purchased  a  truck  and 
trailer  from  Dayton  Murray  Truck  Sales,  accepted 
such  portable  saw  mill  at  a  'Hrade-in"  of  $4,000.00 
and  allowed  Eureka  Liunber  Company  a  credit  of 
$4,000.00  (Ex.  AO,  518,  521).  At  the  time  of  such 
transaction,  W.  A.  Threlkeld  was  and  had  been  the 
owner  of  said  Dayton  Murray  Truck  Sales  since 
September  1953  (346-347),  but  Threlkeld  was  not 
called  as  a  witness.  Such  portable  saw  mill  was  re- 
pairable for  about  $1,700.00  (510)  ;  and  there  was 
salvage  in  the  motor  block  (192-194). 

It  was  stipulated  that  two  electric  motors,  valued 
at  $600.00  and  $700.00  at  page  5  of  said  Ex.  ''A"  of 
said  Proof  of  Loss  were  from  Hill  &  Morten  Com- 
pany, Inc. ;  the  day  after  the  fire  Bert  Gilbert  of  Hill 
&  Morten  Company  Inc.  was  at  the  Eureka  Lumber 
Co.  (186)  ;  and,  on  August  31,  1956,  Hill  &  Morten 
Company  originated  a  claim  for  each  of  such  motors 
with  its  insurer,  American  National  Fire  Insurance 
under  policy  151093,  which  insured  Hill  &  Morten 
Company  for  such  loss;  thereafter.  Hill  &  Morten 
Company  filed  a  Proof  of  Loss  with  American  Na- 
tional Fire  Insurance  for  the  loss  of  such  motors  in 
the  amount  of  $1,130.00,  which  was  paid  by  American 
National  Fire  Insurance  by  a  draft  payable  to  Hill 
&  Morten  Company  and  Bank  of  America  in  the 
amount  of  $1,130.00  (575). 
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The  set  of  planer  heads  and  knives  ($590.00)  listed 
at  page  5  of  said  Proof  of  Loss  inventory  (Ex.  '*K") 
were  on  a  shelf  in  the  first  floor  office  room  on  the 
west  wall  near  a  paint  mixer,  and  the  area  was  un- 
damaged by  fire  (Photo  Ex.  "G")-  Appellee  did  not 
inspect  them  after  the  fire  (183-4)  ;  and  he  could  not 
identify  the  seller  (185). 

Other  items  listed  in  said  Exhibit  "A"  of  the  Proof 
of  Loss  showed  that  Appellee  as  wholesaler  was  listing 
a  retail  price  and  not  the  wholesale  price ;  light  f oim- 
dation  bolts  were  7  to  8  cents  a  piece  not  $.15  (467)  ; 
Pabco  roof  coating  was  74  or  75  cents  a  gallon — ^not 
$1.10  (467)  ;  a  vent  and  wall  window  was  $20  to  $25 
not  $54.00  (467)  ;  a  four  foot  metal  kitchen  cabinet 
was  $80  to  $90  not  $145.00  (468)  ;  a  double  sink  was 
$30.00  not  $51.00  (468)  ;  the  plumbing  items  such  as 
ell's  and  T's  ($70.77)  were  useable  after  the  fire 
(182-3),  but  they  were  permitted  to  rust  (469). 

Policy  lines  7-24  (Ex.  1)  provide,  in  part: 

"This  company  shall  not  be  liable  for  loss  by  fire 
or  other  loerils  insured  against  in  this  policy 
caused  *  *  *  by :  (i)  neglect  of  the  insured  to  use 
all  reasonable  means  to  save  and  preserve  the 
property  at  and  after  a  loss,  *  *  *;  (j)  nor  shall 
this  company  be  liable  for  loss  by  theft."  (26.) 

(2)  Appellee  Had  Knowledge  of  Time  and  Origin  of  Incendiary  Fire. 

In  his  Proof  of  Loss  Appellee  stated  the  fire  orig- 
inated about  12  noon,  and  he  did  not  know  the  cause 
of  the  fire  (Ex.  K).    He  told  Fireman  McBeth,  he 
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left  the  j)remises  at  11:40  A.M.  for  lunch,  and  H.  D. 
Jensen  said  he  left  between  5  to  twelve  and  5  after 
twelve  (429).  To  the  contrary,  under  cross-examina- 
tion, H.  D.  Jensen  admitted  he  was  at  the  building 
until  about  12:15  (529);  Appellee  admitted  he  was 
at  the  building  until  about  12:05  P.M.  and  returned 
at  12:30  P.M.  (244),  but  he  denied  he  knew  what  time 
the  fire  started  (245).  H.  D.  Jensen  was  observed 
fleeing  from  the  direction  of  the  building  after  the 
fire  was  discovered  and  before  the  alarm  soimded 
(Musser  260-263). 

Therefore,  there  was  substantial  evidence  that  the 
Proof  of  Loss  was  false  as  to  the  quantity  of  the 
stock  and  amount  of  loss,  and  that  Appellee  knew  the 
time  of  the  fire  and  its  origin;  and  the  evidence 
offered  by  Appellant  as  to  the  financial  condition  of 
Appellee  and  H.  D.  Jensen  was  admissible  either  to 
show  motive  or  to  connect  Appellee  and  H.  D.  Jensen 
with  said  fraud,  concealment,  or  the  incendiary  fire. 


Vn.  APPELLANT'S  REQUESTED  INSTRUCTIONS  NOS.  8,  29,  18, 
19-21,  RE:  FRAUD  AND  CONCEALMENT  AS  TO  APPELLEE'S 
KNOWLEDGE  OF  THE  ORIGIN  OF  THE  FIRE  AS  A  DE- 
FENSE, AND  ITS  BURDEN  OF  PROOF,  BY  A  PREPONDER- 
ANCE OF  THE  EVIDENCE,  ERRONEOUSLY  REFUSED. 

Appellant's  proposed  instruction  No.  8  (26),  which 
the  Court  failed  to  give  was  in  the  exact  language 
of  Sect.  2071  of  the  Insurance  Code  and  the  policy 
(26-27). 
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Policy  lines  1-5,  expressly,  provided: 
''Concealment,  Fraud. 

This  entire  policy  shall  be  void  if,  whether  before 
or  after  a  loss,  the  insured  has  wilfully  concealed 
or  misrepresented  any  material  fact  or  circum- 
stance concerning  this  insurance  or  the  subject 
thereof,  or  the  interest  of  the  insured  therein,  or 
in  case  of  any  fraud  or  false  swearing  by  the 
insured  relating  thereto." 

An  insured  may  commit  fraud  by  concealing  or  mis- 
representing his  knowledge  concerning  the  origin  of 
a  fire, 

Singleton  v.  HaHford  Fire  Ins.  Co.  (1930),  105 
CaLApp.  320,  326,  287  P.  529. 

In  its  Answer  (17,  5th  Defense  2(a)),  Appellant 
raised  the  defense  that  Appellee  fraudulently  stated 
he  did  not  know  the  cause  or  origin  of  the  fire ;  where- 
as, in  fact,  he  did  know  them.  There  is  ample  evi- 
dence that  he  was  well  aware  of  the  incendiary  origin 
of  this  fire.  At  the  trial  he  admitted  he  told  Fireman 
McBeth,  somebody  set  the  fire  (114)  ;  it  was  an  in- 
cendiary fire  with  an  inflammable  liquid  used  at  the 
point  of  origin  (431-432),  where  an  unexplained  5 
gallon  open  top  diesel  container  was  foimd  (440),  and 
2  unexplained  one  gal.  open  top  diesel  containers  and 
partially  burned  rag  were  found  in  the  lumber  pile 
(437-439)  ;  he  took  H.  D.  Jensen's  son  and  companion 
away  from  the  premises,  leaving  H.  D.  Jensen  free 
to  set  the  fire  (113,  244,  429)  ;  from  which  H.  D.  Jen- 
sen was  observed  fieeing  before  the  fire  alarm  sounded 
(258-264)  ;  and  he  knowingly  failed  to  have  H.  D. 
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Jensen  submit  to  an  examination  under  oath   (213- 
215). 

Proposed  Instruction  No.  24  read: 

''Burden  of  Proving  Concealment,  Fraud  or 
Arson. 

While  the  burden  of  proving  concealment,  mis- 
representation or  fraud  on  the  part  of  the  plain- 
tiff to  void  such  policy  is  upon  the  defendant,  the 
law  does  not  require  demonstration,  that  is,  such 
degree  of  proof  as,  excluding  possibility  of  error, 
produces  absolute  certainty,  because  such  proof 
is  rarely  possible,  as  concealment,  misrepresen- 
tation or  fraud  are  usually  planned  and  executed 
with  stealth  and  secrecy.  In  a  civil  action  it  is 
proper  to  find  that  defendant  has  succeeded  in 
carrying  its  burden  of  proof  on  the  issue  of  con- 
cealment, misrepresentation  or  fraud  if  the  evi- 
dence favoring  their  side  of  the  question  is  more 
convincing  than  that  tending  to  support  the  con- 
trary side,  and  if  it  causes  you  to  believe  that 
on  that  issue  the  probability  of  truth  favors  the 
defendant. 

Concealment,  misrepresentation  or  fraud  as  to 
the  origin  of  a  fire  is  provable  by  circumstantial 
evidence,  that  is,  by  inference  reasonably  deduc- 
ible  from  facts  proven,  and  this  is  so  because  the 
law  recognizes  the  intrinsic  difficulty  of  establish- 
ing such  a  concealment,  misrepresentation  or 
fraud  by  direct  evidence,  as  a  person  who  sets  a 
fire  to  a  building  usually  plans  and  executes  his 
plan  with  stealth  and  secrecy.  Consequently  all 
of  the  circumstances  preceding  and  surrounding 
the  origin  of  the  fire  of  June  25,  1956,  as  well  as 
the  aftermath  to  the  fire,  may  be  considered  by 
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you  in  determiiiiiig  whether  plaintiff  has  wilfully 
concealed,  misrepresented  or  conunitted  any  fraud 
concerning  this  fire."  (32.) 

Appellant's  proposed  instruction  No.  18  defined  the 
term  ''concealment"  in  the  language  of  section  330  of 
the  Insurance  Code  of  California  (30)  ;  proposed  In- 
struction No.  21  defined  the  term  "materiality"  in  the 
language  of  section  334  of  said  Insurance  Code  (3d), 
and  proposed  Instruction  No.  19  stated  that  whether 
the  concealment  is  intentional  or  miintentional  it  voids 
the  policy. 

Gates  V.  General  Casualty  Co.  of  America  (1941 

9th  Cir.),  120  Fed.  2d  925,  927; 
Hogel  &  Co.  v.  U.S.  Fidelity  &  Guarantee  Co. 
(1939),  35  C.A.2d  171,  181,  94  P.2d  1046. 

Appellant  excepted  to  the  failure  of  the  Court  to 
instruct  the  jury  on  such  issues  (594-597).  In  People 
V.  Kessler  (1944),  62  C.A.2d  817  at  823,  145  P.2d  656, 
the  Court  pointed  out : 

"Crimes  which  are  committed  by  setting  fire  to 
property  are  usually  planned  and  executed  with 
stealth  and  secrecy." 

In  the  absence  of  said  Instructions  Nos.  8,  24,  18,  19 
and  21,  Appellant's  right  to  assert  the  defense  of 
fraud  or  concealment  arising  out  of  Appellee's  false 
denial  of  knowledge  of  the  origin  of  the  incendiary 
fire,  or  the  concealment  of  the  requested  books,  in- 
voices and  records  of  the  Company  and  Appellee,  was 
not  known  to  the  jury.  Therefore,  it  was  error  to  fail 
to  submit  such  issues  to  the  jury. 
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A.  Jury  Specifically  Requested  Court  for  Instruction  Whether 
Fraud  of  Employee  Imputable  to  Employer. 

During:  its  deliberations,  the  jury  asked  the  Court 
whether  fraud  by  an  employee  binds  his  employer, 
but  the  Court  refused  to  instruct  the  jury  on  the 
subject  (598-600). 

B.  Fraud  or  Misrepresentation  by  Insured's  Agent  After  Loss 
Voids  the  Policy, 

This  Court  and  California  have  recognized  the  well 
settled  general  rule  that  a  principal  is  liable  for  the 
frauds  and  misrepresentations  of  his  agent  acting 
within  the  scope  of  his  employment,  and  has  held  that 
the  fraud  of  such  agent  voids  the  policy. 

In  Stockton  Comhined  Harvester  and  Agricultural 
Workers  v.  Glens  Falls  Itisurance  Co.  (1893),  98  Cal. 
557  at  574-576,  33  P.  633,  the  Court  held  the  insured 
was  bound  by  the  fraudulent  representation  and  con- 
cealment of  the  books  and  inventories  of  the  chief 
bookkeeper.  In  Hyland  v.  Miller  National  Insurance 
Company  (1932  Cir.  9),  91  F.2d  735  at  743,  where 
the  insured  claimed  he  did  not  know  how  many  goods 
he  had  in  his  factory,  he  left  his  bookkeeping  and 
insurance  matters  to  his  bookkeeper,  and  he  took  the 
words  of  his  bookkeeper  and  accoimtants  as  to  the 
amount  of  his  goods  and  damage  thereto,  this  Court 
held  the  insured  was  bound  by  the  gross  exaggeration 
of  the  agents  and  the  policy  was  void  for  violation 
of  the  same  fraud  provisions  of  the  policy  that  were 
quoted  in  Appellant's  said  proposed  Instruction  No.  8. 
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Vm.  IT  WAS  ERROR  TO  LBIIT  APPELLANT'S  CROSS-EXAMI- 
NATION OF  APPELLEE  AS  TO  WHETHER  APPELLEE 
KNOWINGLY  CAUSED  H.  D.  JENSEN  NOT  TO  SUBMIT  TO 
THE  REQUESTED  EXAMINATION  UNDER  OATH  ON  OC- 
TOBER 12,  1956. 

A.  Named  Insured  Was  Eureka  Lumber  Company. 

The  named  insured  under  the  contract  of  insurance 
was  ''EUREKA  LUMBER  COMPANY"  (4,  11)— 
no  mention  was  made  of  either  Appellee  or  H.  D.  Jen- 
sen, and  Appellant  did  not  know  whether  either  had 
an  insurable  interest  in  the  stock. 

B,  Policy  Provides  for  Examination  Under  Oath  to  Protect 
Against  Fraud. 

Section  2071  Insurance  Code  and  the  policy  at  lines 
113-122  provided: 

''The  insured,  as  often  as  may  be  reasonably 
required,  shall  exhibit  to  any  person  designated 
by  this  company  all  that  remains  of  any  property 
herein  described,  and  submit  to  examinations 
under  oath  by  any  person  named  by  this  com- 
pany, and  subscribe  the  same;  and,  as  often  as 
may  be  reasonably  required,  shall  produce  for 
examination  all  books  of  accoimt,  bills,  invoices 
and  other  vouchers,  or  certified  copies  thereof  if 
originals  be  lost,  at  such  reasonable  time  and 
place  as  may  be  designated  by  this  company  or 
its  representatives,  and  shall  permit  extracts  and 
copies  thereof  to  be  made." 

The  purpose  of  such  provisions  is  to  protect  an 
insurer  by  enabling  the  insurer  to  obtain  all  knowl- 
edge and  information  as  to  other  sources  and  means 
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of  knowledge  in  regard  to  the  facts  material  to  its 
rights;  and  to  enable  it  to  decide  upon  its  obligations 
and  to  protect  itself  against  false  and  fraudulent 
claims, 

Claflhi  V.  Commercial  Ins.  Co.,  110  U.S.  81, 
95-6,  28  L.Ed.  76,  82,  3  S.Ct.  507. 

Further,  like  provisions  have  been  held  to  include  the 
right  to  examine  employees  of  the  insured, 

Hart  V.  Mechanics  <&  Traders  Ins.  Co.  (1942), 
46  Fed.Sup.  166,  169. 

See: 

Bosenfeld  v.  Union  Ins.  Society  (1957  D.C. 
N.Y.),  157  Fed.Supp.  395— where  it  was  the 
duty  of  insured  to  inform  insurer  of  her  hus- 
band's criminal  record. 

C.    California  Requires  Fiill  Compliance  With  the  Examination 
Under  Oath  Provision. 

The  fact  that  the  insured  may  incriminate  himself 
is  no  defense  to  a  request  to  an  Examination  Under 
Oath, 

Hickman  v.  London  Assiir.  Corp.  (1920),  184 
Cal.  524,  195  Pac.  45. 

Even  where  illness  prevented  the  attendance  of  the 
insured  at  a  scheduled  Examination  under  Oath,  the 
insured  was  required  to  submit  to  an  examination  at 
another  time, 

Bergeron  v.  Employees  Fire  Ins.  Co.  (1931), 
115  Cal.App.  672,  2  P.2d  453. 
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Where  the  insured  refused  to  answer  questions  con- 
cerning when  or  how  she  acquired  "out  of  sight"  loss 
items,  she  could  not  recover, 

Rohinson    v.    National    Automobile    Ins.    Co. 
(1955),  132  C.A.2d  709,  712,  282  P.2d  930. 

D.    There  Was  Good  Cause  to  Request  H.  D.  Jensen  to  Submit 
to  an  Examination  Under  Oath. 

Assuming  H.  D.  Jensen  did  not  have  an  insurable 
interest  in  the  loss,  but  was  sales  manager  for  Appel- 
lee, Appellant  was  entitled  to  have  him  examined 
under  oath  for  these  reasons:  H.  D.  Jensen  was  in 
charge  of  the  business  records  of  the  business  before 
the  fire  and  a  complete  set  of  books  was  kept  (221, 
486),  having  set  them  uj)  and  keeping  the  "financial 
deal"  for  Appellee  (137,  202)  ;  he  bought  a  lot  of 
lumber  (230)  ;  was  held  out  as  a  sales  manager  (230)  ; 
he  ran  his  personal  transactions  through  the  account 
of  the  Company  (234)  ;  he  made  out  the  financial 
statements  given  to  the  Crocker- Anglo  Bank  (Ex.  17 
and  18,  195-200)  ;  after  the  fire  H.  D.  Jensen  operated 
the  business  under  the  name  of  Eureka  Lumber  Com- 
pany (235) ;  he  gathered  the  information  for  the 
Proof  of  Loss  and  checked  over  the  Proof  of  Loss  for 
Appellee's  signature  (135,  333-334,  525,  270).  H.  D. 
Jensen  was  the  last  person  left  in  the  building  after 
Ellen  Van  Harpen  left  at  12:05  P.M.  (495)  ;  shortly 
after  the  fire  was  discovered  and  before  the  fire  alarm 
somided  at  12:21  P.M.  he  was  seen  fieeing  from  the 
direction  of  the  building  (262-264)  ;  the  fire  originated 
in  the  SW  room  (431-437;  445-448),  where  he  had 
been  alone  the  morning  of  the  fire  (495),  and  he  had 
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access  to  the  room  after  Van  Harpen  left  at  12:05 
P.M.;  the  Proof  of  Loss  executed  by  Appellee  and 
prepared  and  checked  by  H.  D.  Jensen  on  behalf  of 
Eureka  Lumber  Company  on  August  22,  1956,  stated 
Appellee  had  no  knowledge  of  the  origin  of  the  fire 
(Ex.  K). 

With  such  background,  on  September  26,  1956, 
Appellant  requested  the  Company  to  exhibit  to  Rus- 
sell M.  Stearns,  C.P.A.,  at  the  City  of  Eureka,  its 
books  of  account,  bills,  invoices  and  other  vouchers 
for  examination  (Ex.  AU)  ;  and  October  3  to  5,  1956, 
Stearns  examined  such  records  (545,  547).  Stearns 
was  not  shown: 

(i)     General  ledger  for  calendar  years  1954, 
1955  and  1956; 

(ii)     Accounts  receivable  ledger; 
(iii)     Sales  journal; 

(iv)     All  vendor's  invoices  and  statements  for 
1956; 

(v)     All  sales  invoices  for  1956; 
(vi)     Part  of  payroll  records  for  June,  1956 
(547-548,  550). 

At  his  examination,  Appellee  testified  he  didn't 
know  how  much  merchandise  Eureka  Lumber  Com- 
pany had  at  the  time  of  the  fire  (224)  and  he  didn't 
know  what  records  were  destroyed  by  or  found  after 
the  fire  by  H.  D.  Jensen  (238,  223). 

LTnder  such  circumstances.  Appellant  was  entitled 
to  inquire  of  H.  D.  Jensen  as  to  his  knowledge  con- 
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cerning  the  books  and  invoices  after  the  fire;  the 
quantity,  vakie  of  and  loss  to  the  inventory,  particu- 
larly, the  burned  ''out  of  sight"  part;  his  insurable 
interest  in  the  stock;  his  knowledge  concerning  the 
time  and  origin  of  the  fire,  including  the  open  5  gal. 
container  at  the  point  of  origin,  the  2  one  gallon  con- 
tainers in  the  lumber  pile,  and  his  flight  from  the 
scene.  Each  of  such  questions  was  material  to  an 
inquiry  by  Appellant  to  determine  whether  this  was 
an  honest  fire  with  a  bona  fide  loss,  entitling  it  to  pay 
the  loss  to  the  limits  of  its  coverage. 

E.  The  Examination  Under  Oath  Was  Properly  Scheduled. 

By  written  notice,  the  Examination  Under  Oath 
was  scheduled  to  be  made  in  the  office  of  Appellee's 
attorney  in  the  presence  of  Appellee  in  the  City  of 
Eureka  (Ex.  H).  No  objection  was  ever  made  to  the 
time  or  place  for  the  examination. 

F.  Appellee's  Counsel  and  H.  D.  Jensen  Received  Actual  Notice. 

The  examination  notice  dated  October  8,  1956,  was 
addressed  to  Eureka  Lumber  Company,  Appellee  and 
H.  D.  Jensen  in  care  of  Appellee's  attorney  Frederick 
Hilger  (208,  Ex.  H).  Prior  to  the  scheduled  exami- 
nation, Mr.  Hilger  discussed  its  contents  with  Appel- 
lee (208)  ;  and  gave  H.  D.  Jensen  actual  notice  of 
said  request  for  said  Examination  Under  Oath  (217). 
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(1)  Notice  to  Appellee's  Counsel  and  His  Sales  Manager  H.  D.  Jensen 
Was  Imputable  to  Appellee. 

Notice  or  knowledge  possessed  by  an  agent  is  im- 
putable to  the  principal,  and  this  rule  applies  to  an 
attorney  and  his  client, 

Chapman  College  v.  Wagener  (1955),  45  C.2d 

796,  802,  291  P.2d  445; 
Mabb  V.  Stewart  (1905),  147  Cal.  413,  421,  81 
P.  1073. 

Prior  to  the  notice  of  October  8,  1956,  Mr.  Hilger 
was  Appellee's  Attorney  and  arranged  for  said  Rus- 
sell M.  Stearns  to  examine  records  of  the  Company 
and  Appellee  after  Appellant's  request  of  September 
26,  1956,  that  the  records  be  exhibited  to  Mr.  Stearns 
(Ex.  AU,  545-547).  Appellee  has  claimed  at  all  times 
that  H.  D.  Jensen  was  his  agent  and  sales  manager 
to  and  including  the  scheduled  Examination  Under 
Oath  (230,  and  offer  of  Proof  214). 

Therefore,  Appellee  knew  prior  to  the  scheduled 
examination  of  H.  D.  Jensen  that  the  latter  was 
requested  by  Appellant  to  appear  for  such  examina- 
tion. 

G.    H.  D.  Jensen  Failed  to  Appear  for  Examination. 

Appellee  admitted  that  H.  D.  Jensen  did  not 
appear  for  the  scheduled  Examination  Under  Oath 
(210,  217).  Although  Appellee  had  actual  knowledge 
of  H.  D.  Jensen's  non-appearance,  he  did  not  have 
him  appear  or  offer  to  have  him  appear  for  an  ex- 
amination under  oath  at  any  time  before  this  suit 
was  filed  on  December  5,  1956  (210). 
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H.    Defense  Raised  in  Answer  and  Shown  by  Evidence. 

In  its  Answer,  Appellant  alleged  that  pursuant  to 
said  conspiracy,  H.  D.  Jensen  refused  to  appear 
for  an  examination  under  oath  (19,  Sixth  Defense 
Par.  2  (d)).  Accordingly,  at  the  trial  as  evidence  of 
such  conspiracy,  Appellant  proved  there  was  good 
cause  to  examine  H.  D.  Jensen,  the  giving  and  receipt 
of  the  written  notice  for  the  examination,  and  the 
failure  to  appear.  Also,  Appellant  proved  the  circum- 
stances that  Appellee  and  H.  D.  Jensen  were  living 
under  the  same  roof ;  Appellee  had  H.  D.  Jensen  take 
the  records  and  inventory  after  the  fire  and  gather 
the  information  for  and  check  the  Proof  of  Loss ;  and 
Appellee's  coimsel  had  the  original  notice  for  Appel- 
lee and  H.  D.  Jensen  to  appear  for  an  Examination 
Under  Oath  and  produce  the  records  at  the  office  of 
Appellee's  counsel. 

By  cross-examination  of  Appellee,  Appellant  sought 
to  prove  that  knowing  of  the  scheduled  examination 
Appellee  sent  H.  D.  Jensen  out  of  the  City  of  Eureka 
the  morning  of  the  scheduled  examination,  but  the 
trial  Court  sustained  an  objection  to  questions  ad- 
dressed to  such  facts  (211).  Whereupon  Appellant 
offered  to  prove  such  facts  by  reading  the  record  of 
the  Examination  Under  Oath  of  Appellee,  wherein 
Appellee  admitted  that  he  told  H.  B.  Jensen  that  he 
was  going  to  appear  for  the  examination ;  and,  he  sent 
H.  D.  Jensen  out  of  Eureka  to  buy  luml^er  anywhere 
he  could  buy  some  (213-215).  Certainly,  such  evidence 
would  support  a  finding  that  Appellee's  testimony 
that  he  did  not  know  H.  D.  Jensen  had  been  requested 
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to  ajDpear  at  the  Examination  Under  Oath  was  '*  in- 
herently improbable";  further,  that  pursuant  to  the 
conspiracy  H.  D.  Jensen  did  not  submit  to  an  ex- 
amination. 


IX.  ERROR  TO  REFUSE  TO  STRIKE  OR  PERMIT  CROSS-EXAMI- 
NATION OF  APPELLEE  ON  HIS  VOLUNTARY  STATEMENT 
"THAT  IS  A  LIE". 

In  response  to  a  question  addressed  to  counsel  by 
the  Court  as  to  what  difference  it  made  as  to  whether 
Appellee  saw  H.  D.  Jensen  the  morning  scheduled  for 
said  examination  of  H.  D.  Jensen,  Appellant's  coimsel 
replied : 

'*Mr.  Castro.  There  are  cases  that  hold,  your 
Honor,  that  you  are  entitled  to  examine  the  em- 
ployee under  oath  on  these  losses. 

The  Court.  What  has  that  got  to  do  with  the 
examination  of  this  witness?  If  you  want  to 
make  a  point  of  it  all  you  have  to  do  is  to  show 
you  requested  the  examination  but  he  did  not 
appear.  I  do  not  see  how  that  is  material  in  the 
examination  of  this  witness. 

I  want  to  show  this  witness  (Appellee)  sent 
him  out  of  town  that  morning"  (parenthesis 
added) 

whereupon.  Appellee  stated: 
"That  is  a  lie."  (211.) 

Appellant  immediately  moved  to  strike  the  statement 
by  Appellee  as  not  responsive  to  any  question.  The 
Coiu't  denied  the  motion.  Appellant  asked  the  Court 
to  allow  comisel  the  right  to  cross-examine  Appellee 
as  to  the  voluntary  statement.   The  Court  denied  the 
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right  of  cross-examination.  Thereupon,  Appellant 
moved  to  strike  the  statement  upon  the  further  ground 
Appellant  had  been  deprived  of  the  right  of  cross- 
examination.  The  Court  denied  that  motion  (212)  ; 
and  the  Court  sustained  the  following  objections  to 
questions  which  followed  as  to  whether  Appellee  sent 
H.  D.  Jensen  out  of  Eureka  (212-213)  : 

"Q.  (By  Mr.  Castro).  On  the  morning  of  the 
examination  under  oath  did  you  furnish  Bee 
Jensen  your  car  to  leave  the  City  of  Eureka  ? 

Mr.  Hilger.  I  will  object  to  that  as  totally 
immaterial. 

The  Witness.     I  can  answer.  No. 
The  Court.     I  will  sustain  the  objection. 
Q.     (By  Mr.  Castro).     On  the  morning  of  the 
examination  under  oath,  did  you  know  that  Dee 
Jensen  was  requested  to  appear  for  that  exami- 
nation under  Oath^ 
Mr.  Hilger.    I  object  to  that  as  immaterial. 
The  Court.     Sustained. 

Q.  (By  Mr.  Castro).  On  the  morning  of  the 
examination  under  oath  you  sent  Dee  Jensen  out 
of  the  City  of  Eureka,  didn't  you? 

Mr.  Hilger.  I  will  object  to  that  and  cite  it 
as  misconduct  of  counsel,  in  addition  to  being 
immaterial. 

The  Court.  I  will  sustain  the  objection,  and 
if  counsel  persists  in  this  examination  I  will  take 
further  measures.  You  have  already  asked  that 
question  and  he  answered  it  in  quite  emphatic 
terms,  and  I  do  not  think  there  is  need  to  repeat 
it." 

Whereupon,  Appellant  made  its  offer  of  proof,  that 
Appellee,  in  fact  sent  H.  D.  Jensen  out  of  Eureka, 
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which  offer  was  rejected  (213-221).  The  circum- 
stances surrounding  H.  D.  Jensen's  failure  to  appear 
for  the  scheduled  examination  were  admissible  as 
bearing  on  the  defense  of  fraud  and  concealment,  con- 
spiracy, the  incendiary  origin  of  the  fire  and  whether 
Appellee  breached  the  policy.  The  Jury  could  well 
have  found  from  the  offered  evidence  that  Appellee 
knowingly  told  H.  D.  Jensen  not  to  appear  for  the 
examination,  and  that  such  conduct  was  pursuant  to 
a  conspiracy  to  defraud  Appellant.  Therefore,  it  was 
error  to  refuse  to  permit  Appellant  to  examine  Appel- 
lee as  to  whether  he  saw  H.  D.  Jensen  on  the  morning 
of  the  scheduled  examination;  what  was  said  between 
them ;  what  Appellee  had  him  do. 

The  error  was  compounded  by  the  Court's  refusal 
to  strike  Appellee's  voluntary  statement  or  permit 
him  to  be  examined  on  such  statement. 

The  consequence  of  the  Court's  ruling  was  that 
Appellee's  statement  "That's  a  lie"  with  reference 
to  sending  H.  D.  Jensen  out  of  town  was  permitted 
to  stand  and  Appellant  was  denied  the  opportunity 
to  cross-examine  Appellee  on  the  point. 


X.    APPELLANT  REQUESTED  INSTRUCTION  TO  JURY  ON  RIGHT 
TO  EXAMINATION  UNDER  OATH— NO  INSTRUCTION  GIVEN. 

As  stated  in  Hart  v.  Mechanics  &  Traders  Insur- 
ance Co.  (1942  Dist.  Ct.  W.D.  La.),  46  Fed.Sup.  166 
at  169,  an  insurance  company  is  entitled  to  examine 
the  agents  of  the  insured  to  determine  its  ol)ligation 
and  to  protect  itself  against  false  claims : 
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' '  The  purpose  of  such  a  provision  in  an  insurance 
policy  is  to  protect  the  insurer  against  fraud,  by 
permitting  it  to  probe  into  the  circumstances  of 
the  loss,  including  an  examination  of  the  insured, 
or  his  agents.  By  such  course,  it  is  better  able 
to  determine  its  obligations  and  to  protect  itself 
against  false  claims.  Claflin  v.  Commonwealth 
Fire  Insurance  Company,  110  U.S.  81,  3  S.Ct. 
507,  28  L.Ed.  75."  (p.  169.) 

In  its  proposed  instruction  No.  3  (24)  Appellant 
requested  the  Court  to  call  to  the  Jury's  attention  the 
examination  under  oath  provision  of  the  policy,  and 
that  a  failure  to  comply  therewith  constitutes  a  de- 
fense. 

In  its  proposed  instruction  No.  5  (26)  Appellant 
requested  the  Court  to  instruct  the  Jury  that  the 
word  "shall"  used  in  the  policy  is  mandatory. 

In  its  proposed  instruction  No.  4  (25-26)  Appellant 
requested  the  Court  to  inform  the  Juiy  that  the 
burden  of  proof  was  upon  Appellee  to  prove  that  he 
performed  the  conditions  of  the  policy.  After  the 
Court  omitted  to  instruct  on  such  subjects,  the  Appel- 
lant excepted  to  the  omission  (596). 

The  failure  to  comply  with  said  examination  under 
oath  provisions  has  been  held  to  constitute  a  complete 
defense  to  a  claim  by  the  insured.  Also,  it  was  one 
of  the  overt  acts  of  the  conspiracy  with  Appellee  (19, 
6th  Defense  (d).)  There  was  substantial  evidence 
that  H.  D.  Jensen  was  an  agent  for  Appellee,  being 
the  Sales  Manager  of  the  Company's  business  (230), 
in  charge  of  its  books  and  finance,  purchasing  its  lum- 
ber in  his  name  and  putting  the  Company  money 
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through  his  bank  account  (230,  233),  running  his  per- 
sonal business  through  the  Company  (234),  arranging 
for  this  insurance  (61),  taking  charge  of  the  record 
and  inventory  after  the  fire  (237-238),  preparing  and 
checking  the  proof  of  loss  (135,  270,  525-6). 

Therefore,  Appellant  was  entitled  to  have  the  Jury 
know  that  a  failure  of  H.  D.  Jensen  to  submit  to  said 
examination  under  oath  would  constitute  a  defense 
to  Appellee's  claim. 


XL  REFUSAL  TO  ADMIT  IN  EVIDENCE  WEITTEN  AGREEMENT 
EXECUTED  BETWEEN  APPELLEE,  H.  D.  JENSEN  AND 
OTHERS  FOR  EUREKIA  LUMBER  COMPANY,  AN  ERROR. 

In  its  answer.  Appellant  alleged  in  its  Seventh 
Defense  that  H.  D.  Jensen  was  a  real  party  in  inter- 
est (19)  ;  and  in  its  Fifth  Defense,  Par.  2  (f )  (18) 
that  said  H.  D.  Jensen  had  an  interest  in  the  loss 
which  Appellee  concealed  (18). 

During  the  trial  Appellant  stated  to  the  Court  that 
the  issue  of  H.  D.  Jensen's  said  interest  was  before 
the  Court  (68-9).  Under  the  express  terms  of  the 
insuring  agreement  of  the  policy  the  liability  of 
Appellant  did  not  exceed: 

"nor  in  any  event  for  more  than  the  interest  of 
the  insured  ..." 

By  statute  the  policy  is  required  to  specify: 

1.  The  interest  of  the  insured  in  property  insured 
if  he  is  not  the  absolute  owner  thereof,  Ins.  C.  381  (c). 
The  named  insured  under  the  policy  was  Eureka 
Lumber  Company.  By  statute,  if  the  insured  has  no 
insurable  interest  at  the  time  the  policy  takes  effect 
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and  when  the  loss  occurs,  the  contract  is  void,  Ins. 
0.  Sects.  280,  286.  If  Eureka  Lumber  Company  had 
no  insurable  interest  in  the  stock  the  policy  would 
be  void. 

In  the  proof  of  loss  that  he  executed  on  behalf  of 
the  Company,  Appellee  stated  that  the  Company  was 
the  sole  owner  of  the  stock  and  no  one  else  had  any 
interest  in  it  (Ex  K-Par.  3).  Therefore,  the  interest 
of  H.  D.  Jensen  in  the  stock  was  material  in  that: 

(1)  Such  interest  could  void  the  policy; 

(2)  It  would  be  a  groimd,  independent  of  any 
employment  or  relationship  agreement,  entitling 
Appellant  to  examine  H.  D.  Jensen  under  oath; 
and 

(3)  It  would  be  evidence  of  fraud,  conceal- 
ment and  conspiracy,  particularly  in  view  of 
Appellee's  claim  of  no  interest  in  H.  D.  Jensen. 

As  a  part  of  the  evidence  on  the  issue  of  the  interest 
of  H.  D.  Jensen,  in  cross-examination  of  Appellee, 
Appellant  developed  the  fact  that  a  transaction  had 
occurred  wherein  the  Eureka  Lumber  Company  was 
purportedly  transferred  to  which  transaction  H.  D. 
Jensen  was  a  party  (227-229).  As  a  part  of  the  proof 
of  such  transaction.  Appellant  offered  in  evidence  a 
written  agreement  purportedly  covering  this  transac- 
tion, which  document  the  Cornet  rejected  (Ex.  J. 
Identif.  229).^^    This  ruling  was  error. 


i^The  Alert  Lumber  Co.  mentioned  in  Ex.  J  was  identified  by 
H.  D.  Jensen  as:  "A.  Alert  Lumber  Company.  They  were  going 
under  the  Eureka  Lumber  Company;  that's  a  subsidiai'j^  of  the 
Alert."    (284) 
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The  document  formed  a  link  in  the  evidence  indi- 
cating an  interest  of  H.  D.  Jensen.  This  chain  of  evi- 
dence starts  with  the  fact  that  H.  D.  Jensen  and 
Appellee  were  active  in  the  operation  of  a  saw  mill 
on  the  Hanson  Road  (78,  225-226).  In  this  operation, 
H.  D.  Jensen  got  into  serious  financial  difficulties. 
Appellee  and  H.  D.  Jensen  handled  the  problem  by 
having  H.  D.  Jensen's  interest  in  said  saw  mill  opera- 
tion transferred  as  a  part  of  said  transaction,  where- 
by the  Eureka  Liunber  Company  (the  named  insured 
in  this  policy)  was  nominally  placed  in  the  name  of 
Appellee  (Ex.  J,  Identif.  229).  Appellee  owed  H.  D. 
Jensen  money  (232).  H.  D.  Jensen  ran  his  personal 
business  through  the  Company  (234).  H.  D.  Jensen 
voluntarily  petitioned  the  Court,  to  be  adjudicated 
bankrupt.  Following  such  adjudication  in  bankmptcy 
and  before  this  fire  H.  D.  Jensen  opened  a  bank  ac- 
count in  his  name  (232-233,  Witness  A.  J.  Franceschi) 
and  funds  of  the  Eureka  Liunber  Company  were  then 
deposited  in  his  account,  and  the  account  was  used 
in  connection  with  the  business  (,558-560).  H.  D.  Jen- 
sen arranged  for  the  fire  insurance  (61).  The  e\d- 
dence  concludes  with  the  fact  that  immediately  fol- 
lowing the  fire,  H.  D.  Jensen  operated  under  the  name 
of  the  Company  (235),  had  possession  of  the  books 
of  account  and  records  of  the  Company  (237-8),  and 
said  truck  and  trailer  purchased  by  the  Company 
from  Dayton  Murray  Truck  Sales  was  transferred 
without  any  consideration  to  H.  D.  Jensen  (Ex.  AP 
Identif.,  523,  Witness  Richard  Hanna).  In  view  of  the 
part  that  said  Ex.  J  played  in  this  picture,  to  exclude 
it  was  clearly  erroneous. 
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Xn.  THE  COURT  ERRED  WHEN  IT  INSTRUCTED  THE  JURY 
THAT  THE  BURDEN  OF  PROOF  WAS  UPON  APPELLANT  TO 
PROVE  APPELLEE  "WILFULLY  REFUSED"  TO  PRODUCE 
REQUESTED  RECORDS. 

The  Court  instructed  the  jury: 

"The  defendant  claims  that  the  plaintiff  has  not 
complied  with  the  policy  of  insurance  by  not  pro- 
ducing all  of  the  records  which  the  defendant 
demanded,  and  thereby  has  debarred  himself 
from  recovery  in  this  action.  Whether  or  not  the 
plaintiff  has  so  complied  with  the  policy  is  a 
question  of  fact  for  you  to  determine  from  all  the 
facts  and  circumstances  disclosed  by  the  evidence. 
If  you  find  that  plaintiff  substantially  and  wil- 
fully failed  to  produce  material  records  within 
his  power  to  produce,  then  you  may  find  for  the 
defendant;  otherwise  not.  Stated  somewhat  dif- 
ferently and  on  the  other  side,  as  it  were,  you 
should  not  find  in  favor  of  the  defendant  on  this 
issue  unless  you  are  convinced  by  a  preponder- 
ance of  evidence  that  the  plaintiff  willfully  failed 
to  produce  records  which  were  material  to  his 
claim  of  loss  and  within  his  power  to  produce. 
The  defendant  has  the  burden  of  proving  such 
failure  on  the  part  of  the  plaintiff.  I  mean  by 
that  the  defendant  has  the  burden  of  proving 
that  the  plaintiff  has  substantially  and  willfully 
failed  to  pi^oduce  records  within  his  power  to 
produce."  (Emphasis  supplied.)   (589-590.) 

A.  Burden  of  Proof  Was  Upon  Appellee  to  Prove  He  Complied 
With  Request  to  Produce  Books  and  Invoices — Not  Appellant 
to  Prove  Non-Compliance. 

The  express  provision  of  policy  lines  113  to  122, 
California  fire  insurance  policy  (Ex.  1)  and  Section 
2071  Insurance  Code  provide:  The  Insured,  ''as  often 
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as  may  be  reasonably  required,  shall  produce  for 
examination  all  books  of  accoimt,  IdIUs,  invoices  and 
other  vouchers,  or  certified  copies  thereof  if  originals 
be  lost,  at  such  reasonalile  time  and  place  as  may  be 
designated  by  this  company  or  its  representatives, 
and  shall  permit  extracts  and  copies  thereof  to  be 
made." 

California  has  held  that  after  a  loss  has  occurred 
it  is  the  duty  of  the  insured  to  comply  with  this  rea- 
sonable provision  of  his  contract,  and  the  perform- 
ance of  such  duty  is  a  condition  precedent  to  any 
right  of  action. 

In  Hickman  v.  London  Assurance  Corp.  (1920), 
184  Cal.  524  at  532,  195  Pac.  45,  the  Court  reversed  a 
judgment  for  the  insured  and  ordered  the  trial  Court 
to  enter  judgment  for  the  insurer,  stating: 

''The  demand  was  made  upon  him  by  virtue  of 
the  stipulation  in  the  contract  and  by  the  stipu- 
lation alone  must  his  refusal  be  judged.  The 
stipulation  constituted  a  promissory  warranty 
under  which  appellants  had  the  right  to  demand 
compliance  by  respondent  'as  often  as  required', 
and  the  performance  of  such  stipulation  was  a 
condition  precedent  to  any  right  of  action.  No 
question  was  raised  as  to  the  sufficiency  of  the 
demand,  or,  aside  from  the  claim  of  privilege,  as 
to  the  reasonableness  of  the  time  and  place  des- 
ignated in  the  demand.  The  obligation  to  per- 
form the  warranty  was  as  binding  on  respondent 
as  his  obligation  to  pay  the  premiums  on  the 
policies.  The  respondent  did  not  fulfill  his  obli- 
gation, and  stands  here  as  having  recovered  a 
judgment  upon  an  express  contract  one  of  the 
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conditions  of  which  he  has  failed  to  perform.  In 
other  words,  when  he  commenced  this  suit  he  was 
without  a  cause  of  action. 

It  has  been  said  that  'Mere  hardship  or  difficulty 
will  not  excuse  a  party  from  carrying  out  a  con- 
tract; and,  where  one  contracts  to  do  any  act 
which  is  possible,  he  is  liable  for  a  breach,  even 
though  circumstances  arise,  without  his  fault, 
making  it  difficult,  or  even  impossible,  for  him 
to  perform. 

It  follows  that  the  conclusion  of  law  that  re- 
spondent's refusal  to  submit  to  examination  and 
produce  his  books  and  papers  on  the  ground  of 
his  constitutional  immmiity  was  'justified  .  .  . 
proper  and  right'  is  erroneous,  and  that  upon  the 
findings  of  fact  as  to  his  refusal  judgment  should 
have  gone  for  the  appellants." 

Pursuant  to  the  insurance  contract,  policy  lines  113 
to  122,  Appellant  made  three  requests: 

(1)  By  letter  dated  September  26,  1956,  to  its 
named  insured  Eureka  Lumber  Company  (Ex.  AU, 
545-547),  Appellant  set  forth  said  policy  and  statu- 
tory provisions  and  asked  Eureka  Liunber  Company 
to  "produce  all  books  of  account,  bills,  invoices,  and 
other  vouchers,  or  certified  copies  thereof  if  originals 
be  lost  relating  to  the  items  listed  in  Exhibits  A,  B 
and  C  attached  to  the  Proof  of  Loss  filed  to  Policy 
No.  560594  relating  to  building  materials  and  other 
personal  property",  and  designated  C.P.A.  Russell 
Stearns  to  examine  them  in  Eureka  (547).  On  Octo- 
ber 3,  4  and  5,  1956,  at  Eureka,  Stearns  examined 
records  of  the  Company  at  its  office,  Ijut  they  did  not 
include : 
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(i)     general   ledger  for  calendar  years   1954, 
1955  and  1956; 

(ii)     accoimts  receivable  ledger; 

(iii)     sales  journal; 

(iv)     all  vendor's  invoices  and  statements  for 
1956; 

(v)     all  sales  invoices  for  1956; 
(vi)     part  of  payroll  records  for  June,  1956 
(547-548,  550). 

At  that  time  and  place,  H.  D.  Jensen  stated  he  had 
some  records  at  home,  and  he  was  asked  to  bring 
them  to  the  office  of  Appellee's  Counsel.  Such  records 
were  not  shown  to  Stearns  (545-548)  before  his  de- 
parture from  Eureka  on  October  5. 

(2)  By  letter  dated  October  8,  1956  (Ex.  ''H"), 
Appellant  requested  Appellee  and  H.  D.  Jensen  to 
submit  to  an  Examination  Under  Oath  by  Augustus 
Castro  at  the  City  of  Eureka  (205)  and  to  exhibit  its 
books  of  account,  ])ills,  invoices  and  other  vouchers 
for  examination.  At  that  time,  H.  D.  Jensen  lived 
at  Appellee's  home  in  Eureka  (232)  and  he  was  per- 
sonally notified  of  the  time  and  place  for  his  Examina- 
tion Under  Oath  (217),  but  did  not  appear  or  submit 
to  such  an  examination  at  that  time  or  before  this 
action  was  filed'«  (210). 

At  the  Examination  Under  Oath  of  Appellee,  Ap- 
pellant called  to  Appellee  and  his  coimsel's  attention. 


i^On  Mav  11,  1957,  Appellant  took  H.  D.  Jensen's  deposition  in 
this  action"  (281-282). 
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that  certain  records  and  invoices  had  not  been  shown 
to  Steams;  thereupon,  it  was  agreed  by  Appellee  and 
his  counsel  that  if  Appellant  would  specify  the  rec- 
ords, Appellee  would  exhibit  them  to  Stearns  (209- 
210).  Thereafter,  Stearns  made  a  written  report  as 
to  the  documents  not  found  by  or  shown  to  him  (547). 

(3)  On  October  19,  1956,  by  letter  addressed  to 
Eureka  Lumber  Company,  Appellee  and  H.  D.  Jen- 
sen (Ex.  AY,  547),  Appellant  listed  the  records  not 
shown  to  Steams  as: 

"(a)  General  ledger  for  the  calendar  years 
1954,  1955  and  1956; 

(b)  Accounts  receivable  ledger; 

(c)  Combination  Cash  and  Sales  Journal; 

(d)  All  vendors  invoices  and  statements  for 
1956; 

(e)  All  sales  invoices  for  1956; 

(f)  All  correspondence  for  1956; 

(g)  All  payroll  records  including  the  entire 
month  of  June,  1956; 

(h)  All  cancelled  checks  of  the  Eureka  Liun- 
ber  Company  for  1956; 

(i)  All  bank  statements  together  with  can- 
celled checks  of  Harold  B.  Jensen  for  1955  and 
1956." 

"As  soon  as  the  records  are  available  notify  us 
because  the  insurance  companies  have  requested 
Russell  M.  Stearns  to  examine  such  records  at 
Eureka,  California,  as  soon  as  you  make  them 
available. 

Therefore,  let  me  know  when  such  miproduced 
records  will  be  made  available." 
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The  Company  kept  a  complete  set  of  books  of 
accoimt  (221)  consisting  of  general  ledger,  general 
journal,  sales  journal,  accounts  receivable  ledger,  and 
receipts  and  cash  disbursements  journal  (486).  Such 
books  of  account  were  kept  on  an  open  shelf  under 
the  coimter  in  the  1st  floor  office,  and  the  books  were 
posted  through  May,  1956.  Likewise,  all  invoices,  re- 
flecting sales  and  purchases,  were  kept  in  a  folder 
imtil  paid,  then  they  were  placed  in  a  steel  file  next 
to  Ellen  Van  Harpen's  desk  in  the  office.  On  the 
morning  of  the  fire,  the  books  and  invoices  were  in  her 
office,  except  the  accounts  receivable  book  which  was 
upstairs.  There  was  no  fire  or  burning  of  the  counter, 
shelf,  desk  or  file  in  the  fire.  After  the  fire  was 
extinguished,  H.  D.  Jensen  took  the  accounts  receiv- 
able book  from  the  building,  showed  it  to  Mrs.  Van 
Harpen  and  took  it  to  his  pickup.  While  the  ledger 
of  the  accomits  receivable  book  was  damaged  the 
pages  were  intact  and  legible.  Several  days  after  the 
fire  Mrs.  Van  Harpen  saw  the  other  books  of  account 
undisturbed  on  the  shelf  where  she  had  left  them  the 
day  of  the  fire,  and  the  invoices  had  not  been  dis- 
turbed (Photo  Ex.  ''G",  485-492).  After  the  fire, 
H.  D.  Jensen  admitted  he  had  some  records  at  home, 
which  he  was  requested  to  exhibit  to  Mr.  Stearns  but 
did  not  do  (546)  ;  further,  he  removed  the  accounts 
receivable  book  after  the  fire,  made  a  reconstruction 
of  it  and  gave  it  to  Mr.  Hilger  (572-5). 

A  standard  method  used  by  Certified  Public  Ac- 
countants to  establish  an  inventory  at  a  given  time 
is  to  take  a  beginning  inventory,  add  to  it  the  sub- 
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sequent  quantity  and  dollar  value  of  the  purchases, 
then  deduct  the  quantity  and  dollar  value  of  the  sales, 
and  the  balance  reflects  the  quantities  and  value  left 
at  the  end  of  the  period  (548).  Although  Appellee's 
1955  U.  S.  Tax  Return  reflected  the  inventory  as  of 
December  31,  1955,  was  $15,478.11  (Ex.  I,  570-1),  and 
Appellee's  said  financial  statement  June  14,  1956, 
reflected  the  inventory  as  of  June  1,  1956,  was  $28,- 
080.00  (Ex.  AY,  571),  accountant  Stearns  was  unable 
to  determine  from  either  the  tax  return  or  the  finan- 
cial statement  how  much  of  the  inventory  in  Decem- 
ber or  June  was  hardware,  redwood  molding  or  other 
merchandise  in  the  building  or  the  outside  yard 
(570-2). 

Suit  was  filed  on  December  5,  1956,  without  the 
listed  records  being  exhibited.  On  January  22  and 
23,  1957,  Steams  went  to  Eureka  to  examine  the 
records  he  had  not  been  shown.  However,  he  was  not 
shown  the  requested  records  listed  as  "a"  to  '4"  in 
the  October  19,  1956,  request,  but  was  shown  the  same 
records  he  saw  on  his  earlier  trip  in  September,  1956, 
except  for  a  single  sheet  of  paper  with  names,  some 
addresses  and  some  amounts  with  some  notations  of 
''Paid"   (Ex.  AW,  549-550). 

There  was  no  evidence  to  show  any  of  said  records 
listed  as  "a"  to  "i"  were  exhibited  to  Appellant  as 
required  by  the  express  provisions  of  the  policy. 
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B,  The  Court  Erred  in  Refusing  to  Instruct  the  Jury  That  the 
Burden  of  Proof  Was  Upon  Appellee  to  Show  That  He  Had 
Fulfilled  the  Reqviirements  of  the  Policy. 

Appellant's  proposed  instruction  No.  3  read   (24- 
25): 

"Compliance  with  Conditions  Precedent  Re- 
quired. 

The  standard  California  fire  insurance  policy 
provides  that: 

'No  suit  or  action  on  this  policy  for  the  recovery 
of  any  claim  shall  be  sustainable  in  any  court 
of  law  or  equity  unless  all  the  requirements  of 
this  policy  will  have  been  complied  with,  .  .  .' 

In  its  answer,  defendant  has  set  forth  that  plain- 
tiff did  not  comply  with  the  following  require- 
ments of  the  standard  California  fire  insurance 
policy  in  that  such  policy  provides  as  follows: 
'The  insured,  as  often  as  may  be  reasonably  re- 
quired, shall  exhibit  to  any  person  designated  by 
this  company  all  that  remains  of  any  property 
herein  described,  and  submit  to  examinations  under 
oath  by  any  person  named  by  this  company,  and 
subscribed  the  same;  and,  as  often  as  may  be 
reasonably  required,  shall  produce  for  examina- 
tion all  books  of  account,  bills,  invoices  and  other 
vouchers,  or  certified  copies  thereof  if  originals 
be  lost,  at  such  reasonable  time  and  place  as  may 
be  designated  by  this  company  or  its  represen- 
tatives, and  shall  pemiit  extracts  and  copies 
thereof  to  be  made.' 

When  an  insured  has  failed  to  comply  with  the 
requirements  of  the  policy  which  require  him  to 
produce  said  bills,  invoices  and  other  vouchers, 
or  copies  thereof  if  the  originals  be  lost  or  fail 
to    submit   to    an   examination   under   oath,   the 
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failure  either  to  produce  such  documents  or  sub- 
mit to  such  Examination  Under  Oath  constitutes 
a  complete  defense  to  any  action  on  the  policy. 

Hickman  v.  London  Assurance  Co.  (1920)  184 
Cal.  524;  195  P.  45 — failure  to  submit  to  exami- 
nation under  oath;  Baldwin  v.  Bankers  &  Ship- 
pers Ins.  Co.  (1955  Cir.  9th)  222  Fed.  2d  953. 
Seivel  v.  Lebaneon  Mutual  Ins.  Co.  (1900)  46 
Atl.  851 — failure  to  produce  books  and  documents. 
Robinson  v.  National  Automobile  Ins.  Co.  (1955) 
132  C.A.  2d  909,  912;  282  P.  2d  930— failure  to 
answer  questions  in  out  of  sight  loss." 

Appellant's  proposed  Instruction  No.  4  read  (25- 
26): 

"Burden  of  Proof 

An  insurer  is  not  liable  except  upon  proof  that 
the  loss  has  occurred  with  the  terms  of  the  policy 
and  the  burden  of  proof  is  upon  the  insured  to 
prove  that  he  has  performed  the  conditions  of 
the  policy. 

Rizzutto  V.  National  Reserve  Ins.  Co.  (1949)  92 
C.A.  2d  143;  206  P.  2d  431,  432." 

Certainly,  as  pointed  out  in  Hickman  v.  London 
Assurance  Company  (1920),  184  Cal.  524  at  532,  195 
Pac.  45,  the  obligation  was  upon  Appellee  to  prove 
that  he  had  submitted  the  requested  records  or  copies, 
if  the  originals  were  lost — not  upon  Appellant  to 
prove  the  failure  to  produce  was  ■wilful. 

Therefore,  it  was  error  to  instruct  the  Jury  that 
the  burden  was  upon  Appellant  to  prove  that  Appel- 
lee "wilfully"  failed  to  produce  said  records,  and  to 
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refuse  to  instruct  that  the  burden  was  upon  Appellee 
to  prove  he  had  produced  the  records. 


XIII.  APPELLANT  WAS  ENTITLED  TO  CROSS-EXAMINE  AP- 
PELLEE AS  TO  HIS  KNOWLEDGE  OF  EUREKA  LUMBER 
COMPANY'S  STOCK  INVENTORY  AS  OF  THE  CLOSE  OF 
ITS  BUSINESS  YEAR  ON  DECEMBER  31,  1955. 

Because  of  the  claimed  ''out  of  sight"  loss  and  the 
absence  of  invoices  to  support  such  loss,  Appellant 
sought  to  establish  a  normal,  and  recognized,  starting 
point  for  the  inventory;  then,  determine  purchases 
and  sales  thereafter.  In  the  financial  statement  dated 
Jime  14,  1956,  to  Crocker- Anglo  Bank  (Ex.  18),  Ap- 
pellee stated  that  as  of  December  31,  1955,  the  Com- 
pany's closing  inventory  for  the  calendar  year  1955 
was  $15,478.11.  So,  Appellant  asked  Appellee  if  he 
knew  of  any  other  inventory  as  of  December  31,  1955 
(202-203)  : 

"Q.  To  your  knowledge  was  there  any  addi- 
tional inventory  at  the  time  referred  to? 

Mr.  Hilger.  To  what  date  are  we  now  refer- 
ring? 

Mr.  Castro.  Referring  to  Exhibit  18,  which 
was  the  proof  of  loss  on  June  1,  1956,  containing 
a  statement  fixing  an  inventory  of  $15,478.11. 

Mr.  Hilger.  I  doubt  if  any  proof  of  loss  was 
filed  on  the  date  given,  counsel. 

Mr.  Castro.  I  am  not  talking  about  proof  of 
loss. 

Mr.  Hilger.  You  stated  proof  of  loss.  You 
may  not  have  meant  it. 

Mr.  Castro.     Profit  and  loss  statement. 
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Mr.  Hilger.  I  am  going  to  object  to  that  as 
being  too  remote  from  the  date  of  June  5,  1956, 
as  to  what  might  or  might  not  have  been  in  there. 
We  have  gone  back  to  December  31,  1955,  which 
is  six  and  a  half  months  prior  to  the  fire,  and 
what  inventory  was  there  on  that  date  has  abso- 
lutely no  connection. 

The  Court.  Is  that  what  you  are  reading  from, 
a  profit  and  loss  statement  for  1955? 

Mr.  Castro.  Jime  1,  1956,  to  which  is  attached 
a  profit  and  loss  statement  dated  December  31, 
1955. 

The  Court.  Then  it  is  a  profit  and  loss  state- 
ment for  1955  that  you  are  referring  to. 

Mr.  Castro.  No,  I  am  referring  to  a  profit  and 
loss  statement  which  is  Exhibit  18,  which  was 
under  date  of  June  1,  1956,  and  attached  to  it  on 
the  inside  is  a  profit  and  loss  statement  reflecting 
the  inventory  as  of  the  close  of  business  in  1955. 

Mr.  Hilger.  And  the  specific  question  has  to 
do  with  the  inventory  of  December  31,  1955, 
which  I  submit  is  too  remote  in  time  to  have  any- 
thing to  do  with  the  existence  or  non-existence 
of  an  inventory  on  June  25,  1956. 

The  Court.     I  think  the  objection  is  good." 

If  there  was  no  other  inventory  at  the  close  of  busi- 
ness on  December  31,  1955,  it  would  have  given  a  rec- 
ognized starting  point  for  determining  the  inventory 
at  the  time  of  the  fire.  The  record  of  purchases  and 
sales  between  December  31,  1955,  and  Jime  1,  1956, 
could  have  been  used  to  verify  that  the  inventory  at 
the  close  of  business  on  Jime  1,  1956, — 25  days  before 
the  fire — ^was  only  $28,080,  as  reflected  in  the  same  fi- 
nancial statement   (Ex.  18,  AY,  571),  consisting  of 
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''Merchandise— Finished  $18,280.60"  and  "Merchan- 
dise in  Process  $9,799.40".  Appellee  did  not  know  of 
any  merchandise  bought  between  June  1,  and  25,  1956 
(200).  Therefore,  the  gross  exaggeration  of  an  inven- 
tory of  $63,599.54,  and  a  loss  of  $33,549.54,  including 
the  ''out  of  sight"  portion  of  $20,500.00  (Ex.  K), 
would  have  been  demonstrated  by  Appellee's  own 
testimony. 


XrV.  TESTIMONY  OF  APPELLEE  THAT  AFTER  THE  FIRE  MR. 
MOSER  TOLD  HIM  THAT  TWO  TRUCK  DRIVERS  HAD 
SEEN  TWO  MEN,  AND  APPELLEE  TOLD  POLICE  AND 
FIREMAN  ABOUT  THE  TWO  MEN  WAS  HEARSAY  AND 
INADMISSIBLE. 

In  direct  examination,  Appellee,  over  the  hearsay 
objection  of  Appellant,  testified  that  he  told  fireman 
McBeth  that  he  thought  somebody  set  the  fire,  and 
Mr.  Moser  told  Appellant  that  2  truck  drivers  had 
told  Moser  they  had  seen  2  men  at  the  fire,  which 
conversation  Appellee  reported  to  the  policemen  and 
fireman  (114-116)  : 

"Q.     (By  Mr.  Hilger).     After  the  fire  was  put 
out,  did  you  do  anything  else  in  connection  with 
it  during  the  existence  of  the  fire,  that  is,  your- 
self personally  ? 
A.     Yes,  we  went  in  and  looked  things  over. 
Q.    When  was  this  ?  During  the  fire  ? 
A.     Right  after  the  fire. 
Q.     You  mean  after  it  was  put  out? 
A.     Yes.  Mr.  McBeth,  one  of  the  firemen,  was 
there  and  he  asked  me  how  I  thought  it  caught 
fire,  and  I  told  him  I  didn't  know.    I  said,  'I 
think  somebody  set  it  afire.'  I  said,  'We  had 
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better  get  an  investigator'.  I  told  him  and  the  fire 
chief.  In  the  meantime  we  walked  outside.  Mr. 
Moser — he  is  a  truck  dispatcher  that  is  on  the 
opposite  corner — two  fellows,  tmck  drivers,  told 

him  that  they  had  seen  two  men 

Mr.  Castro.    Just  a  moment."  (114) 

"The  Court.  This  will  be  hearsay,  I'm  afraid, 
counsel. 

Mr.  Hilger.  I'm  afraid  that  would  be,  your 
Honor.  I  want  to  establish  this  fact. 

Q.  Did  you  receive  information  concerning 
anyone  being  seen  around  the  place? 

A.    Yes,  I  did. 

Mr.  Castro.     I  object  to  that  as  hearsay. 

Mr.  Hilger.  I  just  want  to  find  out  if  he  re- 
ceived the  information. 

Mr.  Castro.  I  object  to  that  as  hearsay.  What 
information  he  may  or  may  not  have  received  in 
the  absence  of  the  defendant.  Your  Honor,  I 
believe  is  hearsay. 

The  Court.  As  long  as  he  does  not  say  what  it 
was,  he  may  use  that  fact  as  a  preliminary  to 
something  that  he  did.   I  can't  tell. 

Mr.  Hilger.     Precisely,  your  Honor. 

The  Court.  The  witness  is  not  to  testify  to 
what  he  heard,  but  he  did  receive  some  informa- 
tion and  that  much  I  will  allow. 

Q.  (By  Mr.  Hilger) .  You  received  some  infor- 
mation concerning  someone  seen  at  the  fire,  and 
thereupon  what  did  you  do? 

A.    Yes,  I  did. 

Mr.  Castro.  Just  a  moment,  Your  Honor,  I 
object  to  that  as  calling  for  hearsay. 

The  Court.  I  will  rule  on  it  after  I  hear  his 
answer  to  the  next  question. 
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Q.  (By  Mr.  Hilger).  What  did  you  do  with 
the  information  so  received? 

A.  I  called  Mr.  McBeth,  the  fireman,  and  the 
(115)  chief  of  the  firemen,  and  a  couple  of  police 
officers  and  told  them. 

The  Court.  All  right.  You  gave  the  informa- 
tion that  you  received  to  some  police  officers. 

The  Witness.  Yes,  I  did,  and  the  fireman,  Mr. 
McBeth,  and  I  told  him 

The  Court.     You  can't  say  what  you  told  them. 

Mr.  Hilger.    Without  saying  what  you  said 

The  Witness.     I  will  keep  still. 

Mr.  Hilger.  You  passed  on  the  information 
you  received. 

The  Witness.     Okay. 

The  Court.  I  will  allow  the  answer  to  stand 
for  the  purpose  stated.  The  witness  received  some 
information  and  passed  it  on  to  the  police  offi- 
cers." (116) 

Each  of  the  conversations  was  outside  the  presence  of 
Appellant:  the  statement  by  the  2  truck  drivers  to 
Moser ;  the  statement  by  Moser  to  Appellee ;  and  Ap- 
pellee to  McBeth.  They  were  prejudicial  since  they 
would  lead  the  jury  to  belive  that  2  unidentified  men 
set  the  fire — not  H.  D.  Jensen. 

See: 

Estate  of  Dolbeer  (1906),  149  Cal.  227,  247,  86 
P.  695. 
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XV.  TESTIMONY  OF  DAYTON  MURRAY,  JR.,  THAT  EUREKA 
LXJMBER  COMPANY  WAS  ALLOWED  A  "TRADE  IN" 
CREDIT  OF  $7,500.00  FOR  THE  SAW  MILL  ON  THE  PUR- 
CHASE OF  A  TRUCK  AND  TRAILER  WAS  HEARSAY  AND 
INADMISSIBLE. 

In  said  Exhibit  ''A"  of  the  Proof  of  Loss  (Ex.  K), 
Appellee  itemized  each  item  that  was  ''VALUELESS 
BUT  INTACT  FOR  COUNTING".  Such  items  to- 
taled $13,045.54,  of  which  $7,500.00  was  allocated  to  a 
portable  saw  mill  listed  at  page  5  of  said  exhibit,  or 
57%  of  the  alleged  visual  loss. 

In  his  deposition,  on  direct  examination  by  Ap- 
pellee, on  September  7,  1957,  Dayton  Murray,  Jr., 
after  identifying  himself  as  the  present  secretary  of 
Dayton  Murray  Truck  Sales,  stated  he  had  in  his 
possession  a  bill  of  sale  and  an  invoice  each  dated 
January  1,  1956  (Ex.  20)  pertaining  to  the  said 
saw  mill  (335-336).  Cross-examination  showed  that 
the  witness  was  neither  an  employee  nor  officer  of 
Dayton  Murray  Truck  Sales  from  September,  1953 
to  February  or  March,  1956 — the  witness  and  his 
father  sold  Dayton  Murray  Truck  Sales  to  W.  A. 
Threlkeld  in  1950,  and  neither  was  an  employee  while 
Threlkeld  owned  the  company  (346-358)  ;  the  invoice 
was  not  an  original  (341),  and  the  witness  received 
the  Bill  of  Sale  and  carbon  invoice  in  February  or 
March,  1956,  from  his  father  (346).  There  was  no 
showing  of  the  circumstances  mider  which  Dayton 
Murray,  Sr.  obtained  said  carbon  invoice. 

In  said  direct  examination,  Dayton  Murray,  Jr. 
testified  he  had  no  direct  knowledge  of  the  trade-in 
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transaction,  but  his  knowledge  was  based  on  discus- 
sions with  H.  D.  Jensen  and  Threlkeld  (336).  There- 
after, Appellee  asked  Dayton  Murray,  Jr.: 

"Now,  first  what  was  the  transaction,  Mr.  Mur- 
ray?" 

When  Appellant  objected  on  the  grounds  that  the 
witness  had  no  personal  knowledge,  only  hearsay 
information  (336),  Appellee  rephrased  the  question, 
and  Appellant  repeated  its  hearsay  objection  (337)  : 

''Mr.  Hilger.  As  a  result  of  the  discussions 
that  you  have  had  in  the  course  of  the  conduct  of 
business  of  Dayton  Murray  Truck  Sales,  state 
your  knowledge  of  this  situation. 

Mr.  Castro.  Object  to  it  as  incompetent,  ir- 
relevant and  immaterial,  calling  for  hearsay.  The 
witness  has  testified  he  has  no  personal  knowledge 
of  the  transaction. 

Mr.  Hilger.     Please  answer  the  question. 

The  Witness.  From  the  examination  of  the 
records  of  the  Dayton  Murray  Truck  Sales 

Mr.  Castro.  (Int'g)  The  question  didn't  call 
for  an  examination  of  the  records  of  Dayton 
Murray  Truck  Sales,  it  called  for  your  knowl- 
edge based  upon  your  discussions  had  in  the 
course  and  conduct  of  business  of  Daj^on  Mur- 
ray Truck  Sales. 

The  Witness.  My  knowledge  based  on  my  dis- 
cussions of  the 

Mr,  Castro.  (Int'g)  Same  objection  to  it, 
same  objection  that  has  been  previously  made, 
hearsay  and  the  witness  has  stated  he  has  no 
personal  knowledge  of  the  transaction. 
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The    Witness.     May    I    answer    the    question, 
Counsel? 
Mr.  Hilger.    Yes."  (337). 

The  trial  court  overruled  the  objection.  Thereupon, 
the  witness  testified  that  from  his  discussions  with 
H.  D.  Jensen,  Threlkeld  and  the  documents,  on  Janu- 
ary 1,  1956,  Threlkeld  sold  a  diesel  truck  to  Eureka 
Lumber  Company  and  agreed  to  take  the  portable 
saw  mill  as  a  trade  and  allow  a  credit  of  $4,000.00 
and  to  allow  an  additional  $3,500.00  credit  upon  the 
resale  of  the  saw  mill  within  six  months  or  a  certain 
date  (337-338). 

The  questions  are  subject  to  the  same  objection 
that  they  permit  the  witness  to  testify  upon  hearsay 
information,  namely,  from  his  discussions  with  third 
persons. 

See: 

Estate  of  Dolheer  (1906)  149  CaL  227,  247,  86 
P.  695 — ^where  in  sustaining  an  objection  to  a 
similar  question  the  Court  stated: 
"There  can  be  no  difference  in  principle  between 
this  question  and  one  which  calls  for  the  opinion 
of  the  witness  based  upon  what  he  may  have 
heard.  And  it  has  been  repeatedly  held  that  to 
allow  a  witness  to  testify  upon  knowledge  or  in- 
formation thus  received  is  error.  (People  v. 
Wreden,  59  Cal.  392;  Xenia  Bank  v.  Stewart, 
114  U.S.  224,  (5  Sup.  Ct.  845)  ;  Flanagan  v.  State, 
106  Ga.  109,  (32  S.E.  80) ;  Kehrig  v.  Peters,  41 
Mich.  475,  (2  N.W.  801).)" 

Clearly,  such  testimony  was  hearsay  and  prejudicial. 
The  discussions  between  H,  D.  Jensen  and  Threlkeld 
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and  the  discussions  between  Murray  and  H.  D.  Jensen 
and  Threlkeld  were  not  in  the  presence  of  or  with 
the  knowledge  of  Appellant,  or  its  representatives. 
See: 

Coulter  Dry  Goods  Co.  v.  Munford  (1918)  38 
C.A.  231,  234,  175  P.  900— where  conversa- 
tions between  plaintiff's  general  manager  and 
its  credit  man  about  the  financial  condition 
of  defendants  were  inadmissible  as  hearsay. 

A.  Testimony  of  Dayton  Murray,  Jr.,  as  to  the  Meaning:  of  the 
FigTires  $4,000.00  and  $3,500.00  on  a  Carbon  Invoice  Was 
Hearsay  and  Not  the  Best  Evidence. 

In  his  deposition  on  direct  examination,  Dayton 
Murray,  Jr.  was  asked  by  Appellee  as  to  what  the 
figure  of  $4,000,00"  represented  in  said  carbon  in- 
voice. Over  Appellant's  objection  that  the  original 
docimient^^  was  the  best  evidence  and  Murray  had  no 
personal  knowledge  of  the  transaction,  Murray  testi- 
fied it  reflected  $4,000.00  credit  for  the  mill  (340-341). 

In  his  deposition  on  direct  examination.  Appellee 
asked  Dayton  Murray,  Jr.  whether  the  figure  of 
$3,500.00  in  said  carbon  invoice  represented  a  credit 
in  addition  to  said  $4,000.00.  Over  Appellant's  objec- 
tion, that  it  was  incompetent,  irrelevant  and  imma- 
terial, the  $3,500.00  notation  was  not  shown  to  be  a 
part  of  the  original  invoice  or  who  made  the  nota- 
tion, the  witness  had  no  personal  knowledge  of  the 
transaction,  and  that  the  question  called  for  the  opin- 


i^No  showing  was  made  that  the  original  invoice  was  lost  or  de- 
stroyed, or  if  this  carbon  was  a  true  and  correct  copy. 
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ion  of  the  witness,  Murray  testified  it  was  an  addi- 
tional credit  of  $3,500.00  (342-343). 

The  best  evidence  rule  applies  to  proving  the  con- 
tents of  any  writing. 

See: 

Lawrence  v.  Premier  Ind.  Assur.  Co.  (1919), 
180  Cal.  688,  697,  182  P.  431 ; 

Milwaukee  Alaf  Co.  v.  Wetzel  (1928),  93  C.A. 
775,  790-791,  270  P.  382— where  the  Court 
sustained  an  objection  to  the  question  whether 
the  words  ''iron  frames  and  sash"  were  not 
on  the  plans  from  which  defendant  made  up 
his  bid  on  the  grounds  the  plans  were  the  best 
evidence. 

Further,  the  witness'  answer  was  based  on  the  hear- 
say discussion  that  he  stated  he  had  with  H.  D.  Jen- 
sen and  Mr.  Threlkeld  outside  the  presence  of  Ap- 
peUant  (336). 

B,    Admission  of  the  Carbon  Invoice  Violated  Best  Evidence  and 
Hearsay  Rule. 

At  the  conclusion  of  reading  the  direct  examination 
of  the  deposition  of  Dayton  Murray,  Jr.,  Appellee 
offered  in  evidence  said  carbon  invoice.  Over  Appel- 
lant's objection  that  it  was  not  the  best  evidence  of 
the  transaction  the  Court  had  the  carbon  invoice,  and 
the  Bill  of  Sale,  marked  as  exhibit  20  (344-345). 

A  visual  examination  of  such  invoice  shows  that  it 
is  carbon  and  that  the  notation: 

"additional  credit  of  $3,500.00  through  June  12, 
1956,  to  be  paid  to  YMAC  on  this  account" 
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was  not  part  of  the  original  invoice.  There  was  no 
evidence  to  show  who  or  when  the  quoted  addition  was 
placed  on  the  carbon  of  the  invoice.  Nor  was  there 
any  evidence  to  show  that  the  original  invoice  was  lost 
or  destroyed.  Also,  while  it  called  for  the  $3500.00 
credit  to  be  paid  to  YMAC,  YMAC  was  never  advised 
of  or  received  such  $3500.00  (519).  On  January  12, 
1956,  Appellee  and  Threlkeld,  personally,  executed  a 
written  Conditional  Sales  Contract  with  Yellow 
Motors  Acceptance  Corporation  (Finance  Company 
for  General  Motors)  for  said  truck,  wherein  the 
"trade-in"  credit  for  the  sawmill  was  $4,000.00  only 
(518-519;  Ex.  "AO"). 

Before  secondary  evidence  can  be  used  to  establish 
the  contents  of  a  writing,  it  must  be  shown  that: 

(a)  an  original  existed, 

Reynolds  v.  Lincoln  (1886),  71  Cal.  183, 
194,  9  P.  176,  12  P.  449 ; 

(b)  was  duly  executed, 

C.C.P.  1937; 

(c)  has  been  lost  or  destroyed. 

Sections  1937  and  1855  C.C.P. ; 

(d)  a  true  copy. 

Dyer  v.  Hudson  (1884),  65  Cal.  372,  373, 
4  P.  235. 

Such  a  foundation  was  not  laid  by  Appellee.  There- 
fore, the  carbon  invoice  was  inadmissible  and  prejudi- 
cial because  it  gave  written  support  to  Appellee  and 
the  hearsay  testimony  of  Dayton  Murray,  Jr. 
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XVI.  APPELLANT'S  MOTION  FOR  A  DIRECTED  VERDICT  AITO 
JUDGMENT  NON  OBSTANTE  VEREDICTO  SHOULD  HAVE 
BEEN  GRANTED. 

At  the  close  of  all  the  evidence,  Appellant  made  an 
oral  motion  for  directed  verdict  (580-581)  ;  and,  after 
the  verdict,  for  a  Judgment  N.O.V.  (37-38)  on  the 
grounds  that  the  evidence  was  micontradicted  that 
Appellee  had  not  complied  with  the  requirements  of 
the  policy  to  be  performed  after  a  loss  has  occurred. 

A.  Prior  to  and  After  the  Fire  Eureka  Lumber  Company  Had 
the  Records  Which  Were  Requested  But  Not  Shown  to 
Appellant. 

There  was  a  complete  set  of  books  of  accomit  in- 
cluding a  general  ledger,  general  journal,  sales  journal, 
accounts  receivable  ledger,  and  receipts  and  cash  dis- 
bursements journal  (221,  486) .  They  were  kept  under 
the  coimter  in  the  first  floor  office,  and  were  posted 
through  May  1956  (487).  All  sale  and  purchase  in- 
voices were  kept  in  a  folder  until  paid,  when  they  were 
put  in  a  steel  file  on  the  first  floor  office.  The  books 
and  invoices  were  there  the  morning  of  the  fire  except 
the  accounts  receivable  ledger,  which  H.  D.  Jensen 
took  (487-488).  While  the  books  and  invoices  in  the 
first  floor  office  were  not  damaged  by  the  fire  (490- 
492),  the  accounts  receivable  book  was  damaged  on  the 
edges;  but  its  contents  were  legible  (490).  H.  D.  Jen- 
sen admitted  he  had  some  books,  including  the  ac- 
comits  receivable  book  at  home  a  month  after  the  fire 
(546,  574,  575),  which  were  never  exhibited  to  Ap- 
pellant's representative  (545-550). 
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B.  Likewise,  Appellant  Properly  Requested  to  Examine  H.  D. 
Jensen  Under  Oath,  But  He  Did  Not  Appear  to  Be  Examined. 

The  record  is  uncontradicted  that  a  proper  written 
request  was  made  of  and  received  by  Eureka  Lmnber 
Company,  Appellee  and  H.  D.  Jensen  that  the  latter 
appear  for  an  examination  under  oath,  but  he  did 
not  appear  or  notify  Appellant  he  was  available  (Ex. 
H,  208,  210,  217). 

C.  The  Books  of  Account,  Invoices  and  Examination  Under  Oath 
Were  Material  to  a  Determination  by  Appellant  of  Its 
Liabilities. 

First,  there  was  an  alleged  ''out  of  sight  loss"  of 
at  least  $20,600.00  (Ex.  K). 

There  was  no  evidence  that  Appellee  requested  any 
seller  for  a  copy  of  any  invoice  after  the  fire  and  be- 
fore he  filed  this  action. 

By  use  of  the  books  of  account,  the  invoices  and  a 
physical  inventory  after  the  fire,  Appellant  could  ac- 
curately determine  ''any"  out  of  sight  loss  (548). 
Likewise,  with  said  books  and  invoices  Appellant  could 
verify  the  accuracy  of  the  inventory  of  $28,080.00  set 
forth  in  the  financial  statement  given  to  the  Crocker- 
Anglo  Bank  11  days  before  the  fire  (Ex.  18  or  AY)  ; 
or  in  the  financial  statement  as  of  December  31,  1955, 
fixing  the  total  inventory  at  $15,478.11  (Ex.  17)  (571). 

Second,  it  was  essential  for  Appellant  to  determine 
the  identity  and  capacity  of  the  named  insured  Eureka 
Lumber  Company^®  and  whether  H.  D.  Jensen  had  an 


i^No  certificate  of  doing:  business  under  a  fictitious  name  was 
filed  until  after  the  issue  of  examining  Harold  Dee  .Jensen  and  the 
production  of  books  of  account  arose.  See:  Ex.  4,  October  31,  1956. 
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insurable  interest  in  the  loss.  From  the  records  he 
examined,  Stearns  learned  that  moneys  of  the  Com- 
pany were  being  deposited  in  H.  D.  Jensen's  bank 
accoimt  prior  to  the  fire  (559) .  At  the  trial,  Appellee 
testified  such  deposits  were  for  lumber  H.  D.  Jensen 
was  buying  for  the  Company  (233)  ;  but  on  October 
12,  1956,  Appellee  testified  H.  D.  Jensen  was  running 
his  personal  business  through  Eureka  Lumber  Com- 
pany (234),  and  after  the  fire  H.  D.  Jensen  was  oper- 
ating under  the  Eureka  Lumber  Company  name  (235). 
Therefore,  Stearns  specifically  requested  he  be  shown 
the  invoices  reflecting  the  liunber  purchases  for  money 
deposited  in  H.  D,  Jensen's  account. 

Through  the  time  of  the  trial,  no  such  invoices  or 
the  requested  books  were  produced  (559-560). 

Third,  before  it  could  pay  the  claimed  loss,  Appel- 
lant was  entitled  to  examine  H,  D.  Jensen  concerning 
the  time  and  origin  of  the  fire,  the  presence  of  in- 
flammable fluids  at  the  point  of  origin  and  in  stacked 
lumber,  his  flight  from  the  building,  the  "out  of 
sight"  loss  in  the  Proof  of  Loss,  the  doing  of  business 
in  the  Company's  name,  his  interest  in  the  business, 
and  the  disappearance  of  the  books  and  other  records 
of  the  business  under  his  control. 

Therefore,  the  motions  should  have  been  granted 
because  the  evidence  was  uncontradicted  that  the  re- 
quested material,  books,  invoices  and  records  were 
in  the  possession  of  Appellee  immediately  before  and 
after  the  fire ;  but  neither  they  nor  copies  thereof  were 
shown  to  Appellant's  designated  representative  before 
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or  after  this  action  was  filed ;  and  the  named  insured, 
Appellee  and  H.  D.  Jensen  were  actually  and  prop- 
erly notified  of  the  request  to  examine  H.  D.  Jensen 
under  oath  and  although  he  was  available  for  the 
examination,  he  did  not  appear;  his  knowledge  and 
activities  surroxmding  the  business,  the  time  and 
origin  of  the  fire,  the  Proof  of  Loss  and  the  records 
were  material  to  any  decision  Appellant  was  to  make 
as  to  its  liability  for  this  loss. 
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CONCLUSION. 

Appellant  respectfully  urges  that  the  Judgment  be 
reversed  with  direction  to  the  trial  Court  to  enter 
judgment  in  favor  of  Appellant  on  the  ground  that 
the  evidence  as  a  matter  of  law  demonstrated  neither 
the  named  Insured  Eureka  Lumber  Company  nor  Ap- 
pellee complied  with  the  requirements  of  the  policy  to 
produce  books,  invoices  and  the  other  records  or  to 
submit  H.  D.  Jensen  for  examination  imder  oath; 
or,  the  Judgment  should  be  reversed  on  either  of  two 
distinct  groimds:  (1)  that  there  was  substantial  evi- 
dence warranting  the  submission  to  the  jury  the  issues 
of  fraud,  concealment,  incendiary  fire  and  a  conspiracy 
to  defraud  by  setting  the  fire  and  swearing  to  and 
filing  a  fraudulent  Proof  of  Loss,  relating  to  such  de- 
fenses under  the  answer  and  the  third  Party  Com- 
plaint, or  (2)  that  errors  of  law  occurred  in  rejecting 
financial  evidence  of  motive,  refusing  to  allow  cross- 
examination  of  Appellee   concerning  the   failure   of 
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H.  D.  Jensen  to  appear  for  examination  under  oath, 
Appellee 's  knowledge  of  the  inventory,  admitting  hear- 
say and  secondary  evidence,  by  instructing  the  jury 
that  the  burden  was  on  Appellant  to  prove  Appellee 
''wilfully"  failed  to  produce  books  and  records,  and 
by  failing  to  instruct  the  jury  on  the  defenses  of  right 
to  an  examination  under  oath,  fraud  and  concealment 
relating  to  knowledge  of  time  and  origin  of  the  fire, 
production  of  books  and  records,  incendiary  fire  and 
conspiracy  to  defraud  by  setting  the  fire  or  falsely 
swearing  or  filing  a  fraudulent  Proof  of  Loss. 

Dated,  San  Francisco,  California, 
Aprill,1958. 

AlTGUSTUS  CaSTEO, 

Attorney  for  Appellant. 
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12  Photograph:  Interior  view  opposite  view  Ex.  11     110 

13  Photograph:    Interior   view    southwest    comer   of 
building  to  the  north Ill 

14  Photograph :  View  area  goin  upstairs Ill 

15  Photograph :  View  lumber  debris  next  to  sawmill     112 

16  Photograph:  View  east  side  of  dividing  partition    112 

17  Financial   statement   Appellee   close   of  business 
December  31,  1955 131 

18  Financial  statement  Appellee  as  of  close  of  busi- 
ness June  1,  1956 132 

19  Inventory  of  Eugene  Fox 267 

20  Bill  of  sale,  copy  of  invoice  re  trade-in  of  saw- 
miU    345 
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